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RIi  PORTS    OF   CAS  lis 

DECIDED   I>f    THE 

SUPREME  COURT  OF  NOVA  SCOTIA. 


The  Municipality  of  County  of  Halifax  v.  The  Town 
OF  Dartmouth. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Fraskr,  J. 

Assessment  and  taxes — County  School  Fund — Liability  of  Incorporated 
towns  to  contribute  to^-Acts  of  igo2t  c.  6,  s.  7. — Construction  of  Act. 

Prior  to  the  incorporation  of  the  town  of  D.  the  inhabitants  of  the  town 
and  their  property  were  liable,  under  the  provisions  of  the  Education 
Act,  to  contribute  their  proportion  of  the  County  School  Fund,  but 
under  provisions  contained  in  the  Act  incorporating*  the  town,  it  was 
held  exempted  from  making  such  contribution,  and  thereafter 
received  and  disbursed  the  Government  grant,  and  also  its  own  rates, 
without  contributing  to  the  County  fund  or  receiving-  any  share 
thereof.  Subsequently,  by  Acts  of  1903,  c.  6,  s.  7,  it  was  enacted, 
as  follows : 

**  The  clerk  of  the  municipality  of  every  county  or  district  shall  annu- 
ally add  to  the  amount, required  for  county  purposes  a  sum  sufficient 
.  .  to  yield  an  amount  equal  to  35c.  for  every  inhabitant  ...  of  the 
municipality,  and  of  all  incorporated  towns  which  before  incorpora- 
tion territorially  formed  part  of  such  county  or  district." 

Then  followed  provisions  for  the  collection  and  division  of  the  amotuit 
between  the  municipality  and  incorporated  towns,  in  the  same  pro- 
portion as  the  County  Fund,  and  a  provision,  **  notwithstanding"  the 
provisions  of  any  Statute  of  Nova  Scotia,  that  every  incorporated 
town  should  annually,  on  or  before  a  fixed  date,  pay  to  the 
treasurer  of  the  municipality  of  the  county  or  district  of  which  it 
before  incorporation  territorially  formed  a  part  its  proportionate  part 
of  the  said  sum. 

Ifeldj  that  the  language  of  this  Act  referred  directly  to  the  Act  incor 
porattng  towns,  including  the  town  of  D.,  and  its  effect  was  to  dis- 
place the  implication  from  expressions  in  the  Act  of  incorporation 
under  which  Irhe^town  had  been  held  exempted  from  contribution  to  the 
county  fund.  And  that  the  ma.x\m  gene ralia  specialibus  non  derogant 
was  not  applicable,  the  Act  incorporating-  the  town  being  general 
in  its  character  while  the  Act  in  question  was  a  special  one  contain- 
ing special  terms  and  dealings  with  a  special  subject,  viz.,  the  con- 
tribution to  be  made  by  incorporated    towns   to  the   County   School 

.     Fund. 

SembUt  There  is  a  difference  between  rendering  inoperative  implica- 
tions placed  upon  expressions  contained  in  an  Act  and  repealing 
them. 

1 — N.  S.  R.  38. 
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This  was  a  case  stated  and  a^eed  upon,  pursuant  to 
O.  33,  r.  6  of  the  Nova  Scotia  Judicature  Act,  for  the 
purpose  of  determining  the  liability  of  the  town  of 
Dartmouth  to  pay  to  the  treasurer  of  the  Municipality  of 
Halifax,  its  proportion  of  the  Municipal  School  Fund  as 
determined  under  the  provisions  of  c.  6,  s.  7,  of  the  Acts 
of  1903. 

The  questions  for  the  decision  of  the  Court  were : 

1.  Is  the  town  of  Dartmouth  liable  to  contribute  and 
pay  to  the  treasurer  of  the  Municipality  of  the  County  of 
Halifax  a  proportionate  part  of  the  Municipal  School 
Fund? 

2.  If  so,  is  the  said  proportionate  part,  as  fixed 
according  to  the  scale  adopted  in  the  division  of  the  county 
fund,  payable. 

3.  In  the  event  of  the  town  of  Dartmouth  being 
liable  for  the  said  proportionate  part  of  the  Municipal 
School  Fund,  as  determined,  is  the  plaintiff  municipality 
entitled  to  interest  from  June  30th,  1904  ? 

Other  material  portions  of  the  case  stated  are  set  out 
at  length  in  the  judgment  of  Graham,  E.  J. 

1905,  Dec.  15th.  A.  A,  McKay  and  J.  McDougaU,  in 
support  of  appeal.  R.  S.  N.  S.,  4th  series,  c.  32,  s.  52  ; 
R  S.  N.  S.  5th  series,  c.  29,  s.  43  ;  R.  S.  N.  S.  (1900)  c. 
52,  s.  72.  The  latter  section  is  the  one  repealed  by  Acts 
of  1903,  c.  6,  s.  7.  The  town  of  Dartmouth  was  incor- 
porated under  Acts  of  1873,  c.  17,  and  s.  36  made  the 
town  a  separate  school  section.  It  has  been  decided  under 
this  section  that  the  town  of  Dartmouth  was  not  liable 
to  contribute  to  the  County  School  Fund.  14  S.  C.  R.  45. 
C.  6  of  the  Acts  of  1903,  s.  7  was  passed  to  nullify  the 
effect  of  this  decision.  The  words  "  notwithstandino-  the 
provisions  of  any  Statute  of  Nova  Scotia,"  have  been 
added  to  R.  S.  N.  S.  (1900)  c.  52,  s.  72.  The  clause 
"  every  incorporated  town  shall  pay  "  is  the  enactintj 
clause.     As  to  the  effect,  of  the  word  "notwithstanding." 
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Stroud's  Judicial  Dictionary, "  notwithstanding."  The  only 
purpose  the  amendment  could  have,  was  to  compel  pay- 
ment by  all  the  towns.  HardcasUe  on  Statutes,  pp.  186, 
338.  The  putting  in  of  the  date  clause  in  sub-sec.  3  is  not 
making  any  new  enactment,  but  merely  putting  into  this 
Act  what  was  previously  in  the  Education  Act  only. 

R.  E.  Harris,  K.  C.  contra.  As  to  the  state  of  the 
law  before  the  amendment.  Acts  of  1885,  c.  87,  s.  42  ; 
Acts  of  1887,  c.  51,  s.  53 ;  Acts  of  1886,  c.  105,  s.  50. 
In  all  these  cases  it  was  provided  that  the  towns  (North 
Sydney,  Kentville  and  New  Glasgow)  should  be  liable. 
There  were  three  or  four  towns  in  the  province  exempt, 
but  Dartmouth  is  the  only  town  which  the  courts  have 
declared  to  be  exempt.  There  is  no  express  repeal  of  the 
special  acts  granting  exemptions  to  these  towns.  A  local 
act  is  not  repealed  by  a  public  or  general  act  subsequently 
passed,  unless  such  an  intention  is  expressed.  Maxwell 
on  Statutes,  240  to  250;  Fitzgerald  v.  Champleys,  2 
John  &  Hem.  31  ;  S.  C,  30  L.  J.  Ch.  777  ;  Endlich  on 
Statutes,  p.  300;  Thorp  v.  Adams,  L.  R.  5  C.  P.  125; 
Seward  v.  Vera  Cruz,  10  App.  C.  68  ;  Newcastle  v.  Morris, 
L.  R  4  H.  L.  66;  Garrett  v.  Bradley,  3  App.  C.  95; 
Hardcastle  on  Statutes,  p.  130 ;  People  v.  Quigg,  59  I?.  Y. 
88.  Hie  Queen  v.  Dartmouth,  9  S.  C.  R.  519.  It  is  clear 
that  the  Legislature  recognized  that  some  towns  were 
liable.  R.  S.  N.  S.  (1900)  c.  71,  s.  141,  sub-sec.  3,  and  s. 
140,  sub-sec.  1.  The  words  "  notwithstanding,  &c,"  are 
applicable  to  the  change  of  date  of  payment.  Dartmouth, 
if  it  was  bound  to  pay,  could  not  get  back  any  part  of  the 
tax.  R.  S.  N.  S.  (1900)  c.  52,  s.  75.  In  incorporated 
towns  there  are  no  trustees.  Even  if  the  act  is  applicable 
to  all  towns  there  are  particular  reasons,  why  it  should  not 
be  applicable  to  Dartmouth.  At  incorporation  Dartmouth 
took  in  two  school  sections,  not  within  its  limits.  Acts  of 
1893,  c.  17,  s.  37.  Acts  of  1902,  c.  56,  s.  188,  in  effect 
makes  Dartmouth  a  County  by  itself.  14  S.  C.  R  60. 
Acts  of  1904,  c.  59,  s.  10,  treats  this  as  an  open  question 
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A.  A.  McKay,  in  reply.  No  special  exemption  is  given 
to  the  town  of  Dartmouth  by  the  Act  of  1873.  The 
exemption  arises  by  implication  from  a  section  framed 
with  an  entirely  different  object.  The  present  general 
words  render  this  implication  impossible.  No  time  was 
formerly  fixed  for  the  payment  of  the  school  fund,  and 
the  fixing  of  the  time  is  a  new  enactment  to  which  the 
word  "  notwithstanding  "  can  have  no  reference. 

1905,  March  18.  Graham,  E.  J. — We  have  to  con- 
strue the  following  provision  passed  by  the  Provincial 
Legislature,  1903,  Chapter  6,  Section  7,  amending  the 
Education  Act : 

"Section  72  of  said  Act  (Chapter  53  of  the  Revised 
Statutes,  1900)  is  repealed,  and  the  following  substituted 
therefor. 

72.  (1)  The  clerk  of  the  municipality  of  every 
county  or  district  shall  annually  add  to  the  amount 
required  for  county  purposes  a  sum  sufficient  after  deduct- 
ing tlie  estimated  cost  of  collection  and  probable  loss,  to 
yield  an  amount  equal  to  thirty-five  cents  for  every  inhabi- 
tant according  to  the  last  census  of  the  municipality  and 
of  all  incorporated  towns  which  before  incorporation 
territorially  formed- part  of  such  county  or  district. 
,  (2)  The  said  sum  shall  be  divided  between  and  borne 
by  the  municipality  and  the  incoi-porated  towns  in  the 
same  proportions  as  the  county  fund,  under  the  provisions 
of  the  Town's  Incorporation  Act  and  the  Assessment  Act 
and  the  amendments  thereto  respectively,  and  shall  be 
collected  in  the  same  manner  as  other  rates  and  taxes. 

(3)  Notwithstanding  the  provisions  of  any  Statute  of 
Nova  Scotia,  every  incorporated  town  shall  annually  on  or 
before  the  thirtieth  day  of  June,  pay  to  the  treasurer  of 
the  municipality  of  the  county  or  district  of  which  it  be- 
fore incorporation  territorially  formed  part  its  propor- 
tionate part  of  the  said  sum. 

(4)  The  sum  so  raised  by  the  municipality  and  incor- 
porated towns  shall  be  paid  out  annually  for  the  support 
of  schools  by  the  treasurer  of  the  municipality  upon  the 
order  of  the  superintendent  and  shall  be  called  the  **  Muni- 
cipal School  Fund." 
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Before  any  towns  in  this  province  had  been  incorpor- 
ated (except  Halifax)  the  main  features  of  the  Education 
Act,  R  S.,  1900,  Cliapter  52,  were  in  force.  That  legisla- 
tion contained  an  ideal  provision  for  the  support  of  the 
CommcMi  Schools.  The  Provincial  Government  contributed 
part,  the  County  (there  were  then  no*  incorporated  counties 
or  municipalities)  contributed  part,  and  each  school  section 
in  which  the  school  house  stoo  1,  by  a  rate  on  the  rate- 
payers of  the  section  for  the  school  of  that  section,  raised 
and  contributed  part. 

The  contribution  of  the  county  is  what  we  have  to  deal 
with,  and  for  convenience  I  will  call  that  the  "  County 
Fund  "  or  the  "  County  School  Fund." 

This  was  the  earliest  provision  in  respect  to  this  fund  : 

"  The  clerk  of  the  peace  in  each  county,  except  as  here- 
inafter provided  in  relation  to  the  City  of  Halifax,  shall 
add  to  the  sum  annually  voted  for  general  county  pur- 
poses at  the  general  sessions,  a  sum  sufficient  after  deduct- 
ing costs  of  collection  and  probable  loss  to  yield  an  amount 
equal  to  thirty  cents  for  every  inhabittmt  of  the  county 
a<x5ording  to  the  last  census  preceding  the  issue  of  the 
county  rate  roll,  and  the  sum  so  added  shall  form  and  be 
a  portion  of  the  county  rates,  and  one- half  of  the  sum 
thus  raised  shall  be  paid  semi-annually  by  the  County 
Treasurer  upon  the  order  of  the  Board  or  Boards  of  School 
Commissioners  for  the  count}'. 

One-half  of  the  amount  provided  to  be  raised  annually 
as  aforesaid  shall  at  the  close  of  each  half  year  be  appor- 
tioned to  the  trustees  of  schools  conducted  in  accordance 
with  this  Act  and  the  Act  hereby  amended  to  be  applied 
to  the  payment  of  teachers'  salaries.  And  each  school 
shall  be  entitled  to  participate  therein  according  to  the 
average  number  of  pupils  in  attendance  and  the  length  of 
time  in  operation,  but  shall  receive  no  allowance  for  being 
in  session  more  than  the  prescribed  number  of  days  in  any 
one-half  year." 

The  fund  was  really  a  lump  sum  ascertained  by  multi- 
plying the  number  of  the  inhabitants  of  the  county 
according  to  the  then  last  census  by  thirty  cents  plus  cost 
of  collection  and  probable  loss.     This  sum   was  added  to 
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the  annual  estimates  or  amount  to  be  raised  by  county 
rates,  and  was  rated  and  collected  on  taxable  property  in' 
the  usual  way,  or  nearly  so,  and  distributed  among  the 
schools  according  to  the  average  attendance  of  pupils  and  so 
on.  I  ought  to  add  although  it  is  not  material  here  that 
under  the  Education  Xct,  Section  76,  exceptional  sections 
in  a  county,  called  poor  sections,  may  become  entitled  to 
receive  from  this  fund  one-third  more  than  the  allowance 
to  other  sections.  However,  it  will  be  seen  that  the  exist- 
ence of  populous  and  wealthy  parts  of  the  county  such  as 
towns  and  villages  would  ij>so  facto  swell  the  fund,  and 
that  if  towns  and  villages  were  eliminated  by  the  mere 
fact  of  incorporation,  the  schools  in  the  thinly  settled  parts 
of  the  county  would  suiSer.  There  was,  however,  some 
compensation  in  the  mode  of  expenditure,  the  towns  and 
villages  would  draw  a  larger  share  of  this  county  fund, 
having  presumably  a  "  larger  average  number  of  pupils 
in  attendance." 

Dartmouth  was  the  first  town  to  become  incorporated. 
That  was  30th  of  April,  1 873.  Acts  of  1873,  c.  17.  Now  we 
have  incorporated  towns  by  the  dozen — as  many  as  four 
towns  carved  out  of  one  county.  Afterwards  the  counties 
or  districts  were  incorporated  and  became  municipalities. 
There  has  been  a  good  deal  of  crude  legislation,  but  it  was 
obvious  that  the  county  collectors  of  taxes  could  not  go  into 
these  towns,  and  it  •was  also  obvious  that  as  there  was  for 
the  county,  say,  but  one  court  house  and  jail  and  so  on,  and 
other  tilings  requiring  joint  contribution  from  the  munici- 
pality and  the  town  which  had  been  carved  out  of  it,  these 
contributions  would  have  to  be  adjusted  between  them  and 
the  one  paying  the  expense  sliould  be  recouped  by  the 
other.  The  provisions  for  adjusting  this  expenditure  for 
the  joint  benefit  of  the  municipality  and  the  towns  within 
that  county  as  they  are  now  shaped  will  be  found  in  the 
Assessment  Act,  R.  S.,  (1900),  c.  73.  ss.  .64  to  70, 
and  the  Towns'  Incorporation  Act,  R.  S.,  c.  71,  s.  140. 
It    results    in    the   town   paying   a   proportionate    part, 
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which  is  raised  by  rates,  with  other  town  rates,  to  the 
treasurer  of  the  municipality,  and  his  paying  the  joint 
liability  out  of  this  fund  contributed  by  it  and  the 
town.  These  provisions  are  referred  to  in  the  section 
before  us  for  construction.  But  at  that  early  date  there 
were  either  none  in  existence,  or  they  were  embryonic  and 
remained  so  for  a  long  time.  From  what  I  have  said  I 
think  it  is  obvious  that  when  the  Town  of  Dartmouth  was 
incorporated,  it  would  have  been  very  just,  at  any  rate, 
that  schools  in  the-  thinly  populated  sections  of  the  county 
should  not  loose  the  benefit  theretofore  enjoyed  of  having 
a  rich  and  populous  town  deemed  still  to  be  a  portion  of 
the  county  for  the  purposes  of  this  county  fund  for  schools, 
because,  as  I  have  intimated,  the  balance  had  been  in  their 
favor.  But  by  express  legislation  in  the  Education  Act 
the  Gity  of  Halifax,  which  had  a  system  of  its  own  for  the 
support  of  schools,  was  treated  as  not  being  within  the 
county,  and  this  led;  no  doubt,  to  the  contention  that 
Dartmouth  should  also  be  so  treated.  This  brought  a 
strain  to  bear  upon  the  legislation  incorporating  the  Town 
of  Dartmouth  and  the  Education  Act.  And,  with  defer- 
ence, I  must  say  that  some  of  the  sections  of  the  incorpor- 
ating act  were  very  slack.  However,  it  provided  that  the 
Town  of  Dartmouth  should  constitute  a  separate*  school 
section,  and  the  town  council  (in  lieu  of  trustees,  etc.) 
should  have  jurisdiction  over  the  support  and  regulation 
of  the  schools.  Sees.  27  and  36.  I  suppose  that  provision 
was  neither  here  nor  there. 

Then  the  council,  s.  28,  should  have  the  power  to  vote, 
assess,  collect,  appropriate  and  pay,  etc.,  whatever  money 
should  be  required  for  county  assessments,  poor,  school  and 
other  rates  and  assessments.  That  was  somewhat  neutral, 
referring,  no  doubt,  in  the  case  of  school  rates,  to  the 
ordinary  section  rates  of  any  ordinary  school  section,  and, 
perhaps,  to  the  contribution  of  the  town  to  that  county 
school  fund.  I  think  this  provision  is  not  now  in  the 
charter  of  1902,  and  that  subject  is  left  to  the  Towns' 
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Incorporation  Act.  Then,  s.  36,  it  was  to  have  the  expen- 
diture of  all  school  rates  raised  within  its  limits  for  the 
schools  of  the  town,  as  also  of  all  government  and  school 
grants  for  such  schools,  which  grants  should  be  paid  to  the 
town.  This  was  double-edged.  At  least  both  sides  relied 
upon  it.  The  municipality  of  Halifax  contended  that  this 
provision  meant  that  Dartmouth  should  have  the  expendi- 
ture of  its^section  rates,  as  also  the  share  to  which  it  was 
entitled  of  the  county  school  fund  therein  called  a  *' school 
grant,"  because  there  was  the  word  "  and  "  which  could 
not  be  silenced. 

The  contention  of  the  other  side  will  be  found  in  the 
opinion  of  Gwynne,  J.,  in  Dartmouth  v.  The  Queen,  14, 
S.  C.  G.  65,  and  he  silenced  the  word  ''  and."  Of  course, 
■  there  was  an  apparent  lack  of  machinery  to  get  the  pro- 
portion adjusted  and  to  have  it  paid  to  the  treasurer  of 
the  county.  But  it  was,  as  was  contended  on  the  other 
side,  in  no  worse  position  in  that  respect  than  the  machin- 
ery for  adjusting  and  paying  over  the  proportion  payable 
by  the  incorporated  town  for  other  objects  common  to  both 
town  and  municipality.  This  had  been  left  to  luck.  But 
Dartmouth  was  good  enough  to  contribute. 

There  was  another  point.  The  town  boundary  limits 
then  defined  were  not  coincident  with  the  limits  of  school 
sections  then  in  existence.  And  to  avoid  splitting  school 
sections,  or  for  convenience  two  areasof  country  adjoining  the 
boundary  limits  of  the  town  at  the  north  and  south,  were 
added  to  the  Dartmouth  school  section.  S.  37.  It  was  con- 
jectured that  tliisimposed  a  burden,and  that  in  the  legislative 
mind  it  formed  a  consideration  for  the  exemption  from  the 
contribution  to  the  county  school  fund.  Apparently,  Mr. 
Justice  Gwynne  relied  upon  the  language  of  the  provision 
as  well  in  support  of  his  opinion.  However,  the  argu- 
ments for  and  against  the  exemption  are  mentioned  in  the 
opinions  of  Gwynne,  J.  in  DartDwuth  v.  The  Qiieen,  14, 
S.  C.  C.  55 ;  Ritchie,  C.  J.,  S.  C.  9  S.  C.  C.  509,  and  Young, 
C.  J.,  in  S.  a  3  R.  &  C.  147  ;  1  R.  &  G.  405  and  5  R.  &  G. 
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312.  However,  finally,  a  majority  agreed  with  thia  con- 
clasion  that  the  town  of  Dartmouth  was  to  be  exempt 
from  making  any  contributions  to  tlie  county  school  fund. 

In  the  next  revision  of  the  statutes  (the  5th  series) 
after  municipalities  were  created,  "  municipality "  was 
very  frequently  substituted  for  "  county,"  and  in  this  sec^ 
tion  the  substitution  made  the  case  still  more  hopeless  for 
the  municipality  of  Halifax,  for  whether  the  expression 
**  inhabitants  of  a  county  "  included  those  of  an  incorpor- 
ated town  within  the  county  or  not,  it  could  not  be  well 
contended  that  the  expression  ^'  inhabitants  of  the  munici- 
pality '*  did  so. 

The  town  of  Dartmouth,  after  the  decision,  received 
and  disbursed  the  government  grant,  and  also  its  own 
school  section  rates,  but  it  did  not  make  its  contributiou 
to  the  county  school  fund  which  would  have  been  large, 
nor  receive  its  share  therefrom,  which  would  have  been 
small.  The  ideal  provision  was  in  that  instance  defeated. 
Towns  continued  to  become  incorporated,  and  there  has 
been  some  confusion  caused  by  other  towns  claiming  the 
benefit  of  the  Dartmouth  case,  but  generally  the  incorpor- 
ating legislation  has  been  different,  and  I  understood  from 
counsel  at  the  argument  that  there  were  some  twenty-four 
towns  which  contributed  to  this  county  fund  for  schools, 
and  only  three  or  four  w^hich  did  not,  and  since  this  Act 
of  1J)03  all  the  towns  were  paying  it  except  Dartmouth. 

This  brings  me  to  the  section  which  I  have  to  construe. 

If  the  judgment  of  Mr.  Justice  Gw^vnne  is  carefully 
read,  I  think  it  will  be  said  that  the  section  was  framed 
for  the  exact  purpose  of  displacing  the  implication  deduced 
from  the  expressions  in  the  legislation  in  the  charter  of 
the  Town  of  Dartmouth  which  he  urged  made  the  town 
exempt-  from  contributing  to  that  fund,  and  I  think 
properly  framed  for  that  purpose  in  view  of  w^hat  I  have 
already  said. 

It  is  contended  by  the  town  of  Dartmouth  that  the 
act  of  incorporation  is  a  special  act,  and  that  this  is  a 
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general  act,  and  that  a  well-known  latin  maxim 
applies. 

In  my  opinion  there  are  considerations  which  render 
it  inapplicable  in  this  case.  The  position  is  really  reversed. 
The  Act  to  incorporate  the  town  of  Dartmouth,  although 
a  local  act>  was  really  a  general  act  making  general  pro- 
visions respecting  its  government,  and  so  on,  This  section 
we  are  construing  is  the  special  act  containing  special 
terms  dealing  with  a  special  subject,  namely,  the  contribu- 
tion of  towns  to  the  county  school  fund.  This  was  the 
subject  the  legislature  )iad  *before  its  mind.  It  is  not  an 
invasion  of  a  vested  right.  It  is  a  return  to  the  state  of 
things  which  existed  before  the  charter  was  passed.  The 
inhabitants  of  the  town  of  Dartmouth  and  their  property 
were  liable  to  bear  their  proportion  of  this  county  school 
fund  by  the  express  provisions  of  the  Education  Act. 
Becoming  incorporated  ipso  facto  would  not  as  of  right 
displace  that  liability.  One  might  ask  to  have  pointed 
out  express  legislation  before  that  liability  could  be  dis- 
placed. There  was  none  in  the  charter.  The  whole  argu- 
ment of  Mr.  Justice  Gwynne  is  founded  on  implication 
from  expressions  to  be  found  in  the  charter.  All  that  Mr. 
Justice  James  ever  contended  for  was  that  'the  City  of 
Halifax  was  also  liable,  and  that  therefore  too  much  was 
asked  from  Dartmouth.  Of  course,  I  am  not  questioning 
the  decision  of  a  majority  of  the  Supreme  Court  of  Canada. 

Coming  to  the  words  of  the  section  itself,  in  my  opin- 
ion, the  words  "  notwithstanding  the  provisions  of  any 
statute  of  Nova  Scotia,  every  incorporated  town  shall 
annually  pay  to  the  treasurer  of  the  municipality,  etc." 
makes  a  direct  reference  to  the  act  incorporating  towns 
including  the  town  of  Dartmouth. 

The  maxim  is. to  be  applied  "unless  some  reference  be 
made  directly  or  by  necessary  inference  to  the  preceding 
special  act."  See  Hardcaatle  on  Statutes,  p.  341,  quoting 
Lord  Hatherly's  judgment. 
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I  think  there  is  a  diflference  between  rendering  inopera- 
tive the  implications  placed  upon  expressions  in  the  char- 
ter and  repealinor  them. 

Reading  this  amended  section  and  the  provisions  of 
the  charter  together  upon  this  subject  of  the  county  school 
fund,  unless  there  is  something  special  to  displace  the 
application  of  amendment  to  this  particular  town,  one  can 
have  no  doubt  about  its  fitness. 

There  is  nothing  so  far  as  I  can  see  in  the  provisions 
of  the  charters  of  other  towns  which  would  tend  to  with- 
draw from  Dartmouth  to  them  the  application  of  this 
amendment.  The  policy  of  the  Education  Act  is  some- 
thing to  be  considered  in  the  construction  of  its  terms. 

It  is  contended  that  the  expression  in  question  "  not- 
withstanding, etc.,"  does  not  apply  to  the  whole  section. 
That  it  was  intended  to  fix  a  date  for  the  payment  and  to 
displace  other  legislation  as  to  a  date.  It  was  pointed  out 
that  some  other  towns  were  expressly  made  liable  to  pay 
this  contribution  to  the  county  school  fund,  and  it  had 
reference  to  them.  No  instance,  however,  was  given 
where  a  date  was  fixed  in  any  such  provision  which  re- 
quired to  be  displaced.  Then  reference  was  made  to  a 
provision  in  the  Towns'  Incorporation  Act,  R.  S.  1900, 
chapter  71;  section  140,  subsecti:m  1.  There  the  first  of 
July  is  fixed  for  the  payment  of  contributions  where 
towns  and  municipalities  are  jointly  liable.  I  doubt  if 
this  provision  is  applicable  to  the  county  school  fund.  But 
if  it  was  so  there  could  be  no  possible  reason  for  such  a 
change  of  date  from  one  day  to  the  next.  Fixing  this 
date  for  the  payment  to  the  county  school  fund  of  the 
town's  contribution  was  new  and  necessary  legislation 
because  no  date  was  fixed,  and  as  to  the  date  there  was 
nothing  in  other  legislation  to  displace.  But  the  expres- 
sion "  on  or  before  the  30th  day  of  Juhe,"  is  not  at  all 
the  emphatic  portion  of  the  subsection.  Note  the  word 
"  annually  "  after  "  shall."  There  were  no  provisions  for 
biennial  or  triennial  payments  in  other  legislation  to  cut 
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down.  The  word  "notwithstanding"  controls  more  than 
the  mere  date.  Of  course,  it  was  not  inserted  to  cut  down 
anything  in  that  section  which  was  all  expressly  repealed. 
The  other  express  provisions  of  section  72  are  very 
cogent  to  cut  down  the  implications  deduced  in  the  judg- 
ment in  the  Dartmouth  case  : 

"The  clerk  of  the  municipality  of  every  county  shall 
add,  etc." 

"  An  amount  equal  to  thirty-five  cents  for  every  inhabi- 
tant of  the  municipality  and  of  all  incorporated  towns 
which  before  incorporation  territorially  formed  part  of 
such  county." 

"  The  said  sum  shall  be  divided  between  and  by  the 
municipality  and  incorporated  towns  in  the  same  propor- 
tions as  the  county  fund,  etc." 

"  The  sum  so  raised  by  the  municipality  and  incorpor^ 
ated  towns  shall  be  paid  out  ann dally  for  the  support  of 
schools  by  the  treasurer,  etc." 

In  my  opinion  the  first  two  questions  in  the  special 
case  should  be  answered  in  the  affirmative.  It  was  said 
at  the  hearing  that  the  third  question  has  been  arranged 
between  the  parties. 

The  Municipality  of  Halifax  should  have  judgment  for 
the  amount  mentioned  in  the  special  case  with  costs. 

TowNSHEND,  J.  concurred. 

Fraser,  J. — [After  quoting  th  >  case  stated,  continued]: 
At  the  argument  both  parties  stated  that  they  only 
desired  an  answ^er  to  the  first  que:stion,  viz.,  is  the  town  of 
Dartmouth  liable  to  contribute  and  pay  to  the  treasurer  of 
the  municipality  of  the  County  of  Halifax  a  proportionate 
part  of  the  Municipal  School  Fund. 

Previous  to  the  passage  of  chapter  6  of  the  Acts  of 
1903,  repealing  section  72  of  chapter  52  of  the  Revised 
Statutes,  1900,  the  town  of  Dartmouth  under  their  Act  of 
incorporation,  chapter  17,  Acts  of  1873,  was  exempted  from 
payment  of  any  sum  towards  the  Municipal  School  Fund 
-or  the  County  of  Halifax.     Sub-sec.  3,  sec.   72  of  said 
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chapter  6  provides  that  "  notwithstanding  the  provisions 
of  any  statute  of  Nova  Scotia  every  incorporated  town 
shall  annually,  on  or  before  the  30th  day  of  June,  pay  to 
the  treasurer  of  the  municipality  of  the  county  or  district 
of  which  it  before  incorporation  territorially  formed  a  part 
its  proportionate  part  of  the  said  sum/' 

It  is  urged  by  the  defendant  that  this  general  provision 
does  not  repeal  that  part  of  their  charter  which  exempts 
them  from  payment  of  a  proportionate  part  of  the  Muni- 
cipal School  Fund,  while  the  plaintiff  contends  that  it 
repeals  or  overrides  any  exemption  in  the  defendant  town's 
charter.  All  the  incorporated  towns  in  Nova  Scotia  are 
liable  for  and  pay  this  school  tax  to  the  municipality. 

In  Dartmouth  v.  The  Queen,  14  S.  C.  C.  45,  it  was 
decided  that  the  town  of  Dartmouth  was  detached  under 
its  charter  for  school  purposes  wholl}'  from  the  county  of 
Halifax,  now  claiming  to  hold  it  liable  for  a  proportionate 
part  of  the  School  Fund,  in  common  with  other  towns,  by 
reason  of  section  7  of  chapter  6,  Acts  of  1903.  This 
amending  Act  makes  a  small  increase  in  the  amount  to  be 
assessed  on  every  inhabitant  of  the  municipality,  and  of 
all  incorporated  towns  which  previous  to  their  incorporation 
territorially  formed  part  of  such  municipality.  The 
amount  is  changed  from  thirty  to  thirty- five  cents.  Before 
the  town  of  Dartmouth  was  incorporated  it  formed  a  part 
of  the  plaintiff  municipality. 

Another  change  is  the  time,  when  the  sum  payable  by 
the  towns  is  to  be  paid  to  the  treasurer  of  the  municipa'ity. 

Were  these  small  changes  the  only  remedies  the 
legislature  contemplated  or  did  they  intend  as  expressed 
in  the  act  to  include  all  the  towns  in  the  province,  Dart- 
mouth as  well,  as  subject  to  the  payment  of  this  School 
Fund.  Chapter  62  R.  S.  (1900),  so  far  as  incorporated 
towns  who  have  no  special  charter  and,  in  so  far  as  payment 
of  school  taxes  is  concerned,  are  closely  connected  together. 
The  towns  contribute  to  the  School  Fund  of  the  county 
or  district  their  per  capita  rate. 
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Does  the  provision  of  the  statute  of  1903,  and  can  the 
words  be  so  construed,  change  the  relation  of  the  town  of 
Dartmouth  to  the  municipality  of  the  county  of  Halifax 
and  make  it  liable  as  if  never  exempt.  If  the  "  notwith- 
standing "  referred  to  the  act  in  which  it  was  found  little 
difficulty  would  arise.  But  it  is  followed  by  the  words 
the  "  provisions  of  any  statute  of  Nova  Scotia."  I  think 
the  intention  of  the  act  is  that  notwithstanding  the  pro- 
visions of  any  statute  of  Nova  Scotia,  including  the  statute 
of  Nova  Scotia  chapter  17  of  the  Acts  of  1873,  and  any 
amending  act  to  the  date  of  the  Act  of  1903  hereafter 
every  incorporated  town  .  .  .  including  Dartmouth 
shall  annually,  &c.  The  words  of  the  act  declare  that 
this  was  the  intention.  And  if  any  doubt  arises  from  the 
terms  used  we  might  call  in  aid  the  ground  and  cause  of 
making  the  statute,  when  from  reading  the  whole  act  it 
would  so  appear.  Much  is  added  to  sec.  72,  chap.,  52 
Revised  Statutes  (1900).  This  section  72  when  repealed 
appears  by  substitution  in  sec.  7  of  chap.  6,  (1903)  in 
three  sub-sections,  the  third  of  which,  unless  meant  to 
bring  the  town  of  Dartmouth  under  the  general  law,  would 
be  needless  i£  not  useless.  This  view  is  strengthened 
when  it  is  considered  that  chapter  52  is  connected  as 
before  observed  with  incorporated  towns  in  the  matter  of 
school  taxation.  I  am  well  aware  that  an  affirmative 
statute  giving  a  new  right  does  not  of  itself,  and  of  neces- 
sity, destroy  a  previously  existing  right,  still,  as  stated  by 
Lord  Crauworth  in  O'Flaherty  v.  McDowell,  6  H.  L.  C. 
157,  if  the  apparent  intention  of  the  legislature  is  that 
the  two  rights  should  not  exist  together  then  the  latter 
act  shall  have  effect.  The  town's  exemption  and  the 
affirmative  character  of  the  Statute  of  1903  cannot  exist 
together,  so  the  maxim  applies  "  leges  posteriores  jyriorea 
contrctritis  ahroganty 

The  Statute  of  1903  was,  I  think,  remedial  and  was 
intended  to  remedy  the  mischief  of  the  town  of  Dartmouth 
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escaping  its  share  of  school  taxation.  It  should  be,  there- 
fore, liberally  construed.  Viewing  the  intention  of  the 
legislature  to  be  that  all  towns  existing  at  the  date  of  the 
act  asked  to  be  construed  were  to,  thereafter,  to  pay  into 
the  school  fund,  I  am  of  opinion  that  question  one  of  the 
stated  case  should  be  answered  in  the  affirmative. 

Judgment  for  plaintiff  with  coats. 


HlTTCHTNGS   V.    NATIONAL   LiFE   ASSURANCE   Co. 

Before  Townshend,  Mbaghbr  and  Russei.l,  JJ. 

Life  hisutance — Note  given  for  premium — Failure  to  meet — Termination 
of  contract — Findings  of  jury  set  aside. 

A  policy  holder  in  the  defendant  company  gave  to  one  of  the  company's 
agents  a  promissory  note  for  a  premium  which  he  was  unable  to 
pay.  The  note  was  discounted  and  the  proceeds  paid  into  the 
agent's  private  account,  the  receipt  for  the  premium  being  attached 
to  the  note  to  be  handed  over  on  payment  at  maturity.  The  note 
was  not  paid  and  a  renewal  note  was  given  for  a  smaller  amount, 
the  difference  being  paid  by  the  agent.  When  the  latter  note  fell 
due  the  assured  was  again  unable  to  pay  and  a  second  renewal  note 
was  given  subject,  as  both  giver  and  taker  both  fully  understood  and 
agreed,  to  a  further  arrangement  or  understanding,  to  be  come  to  at 
the  end  of  the  then  current  month,  when  the  premium  would  have 
to  be  reported  by  the  agent.  Subsequently  the  assured  told  the 
agent  that  he  could  not  pay  the  difference  due  on  the  original  note 
and  would  have  to  let  the  policy  go,  and  was  informed  that,  in  that 
case,  there  was  nothing  for  the  agent  to  do  but  send  the  receipt 
back,  which  he  did. 

The  assured  died  some  time  afterward,  and,  later,  the  note  fell,  due  and 
was  retired  by  the  agent. 

The  jury  having  found  under  these  circumstances,  in  an  action  brought 
by  the  ass»ured's  widow,  that  the  premium  due  under  the  policy  was 
paid  to  defendant's  agent  in  cash  whiMi  the  first  note  was  discounted, 
and  that  payment  was  made  at  the  head  office  of  the  company. 

Held^  that  the  findings  must  be  set  aside,  and  judgment  entered  dis* 
missing  the  action. 

Semb/e,  that  the  acceptance  of  the  notes,  under  the  circumstances  stated, 
amounted,  at  most,  to  an  extension  of  the  time  for  payment. 

The  plaintiff's  claim,  as  amended,  was  against  the 
defendant  company  for  $1,000,  payable  by  the  said  defen- 
dant company  to  the  plaintiff  under  a  policy  of  insurance 
for  that  amount,  dated  the  18th  day  of  October,  1901, 
and  made  by  the   defendant   company   in    favor   of   the 
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plaintiff  upon  the  life  of  Thomas  Reginald  Hatchings,  in 
consideration  of  the  premiums  mentioned  in  said  policy. 

Defendant  pleaded  that  the  policy  sued  on  was  made 
in  consideration  of  the  application  therefor,  made  by  - 
deceased,  and  of  the  annual  premium  of  S4-&.27  to  be  paid 
in  advance  by  the  insured,  and  of  the  payment,  thereafter, 
of  a  like  sum,  on  the  15th  day  of  October,  in  every  year, 
during  the  continuance  of  the  contract,  and  that  it  was  a 
condition  of  the  policy,  made  part  thereof  by  its  terms, 
that  agents  of  the  defendant  are  not,  nor  is  any  one  officer 
of  the  defendant,  authorized  to  bind  the  defendant  in  any 
way,  or  to  receive  for  premiums  anything  except  cash,  and 
the  defendant  further  says,  in  the  alternative,  that  the 
said  Thomas  Reginald  Hutchings  did  not,  at  any  time,  pay 
the  said  premium  of  849.27,  due  and  payable  under  the 
terms  of  said  policy  on  the  15th  day  of  October,  1902,  at 
that  time  or  at  any  time,  in  whole  or  in  part,  but  that  he, 
the  said  Thomas  Reginald  Hutchings,  gave  and  delivered 
unto  one  A.  E.  Harrington  a  promissory  note  for  the  "* 
amount  of  said  premium,  made  by  the  said  Thomas 
Reginald  Hutchings,  in  favor  of  and  payable  to  the  said 
A.  E.  Harrington,  60  days  after  date,  and  that  the  said  A. 
E.  Harrington  was  then  an  agent  of  the  defendant,  but 
did  not  have  authority  or  power  to  accept  the  said  note 
on  behalf  of  the  defendant  as  payment  of  the  said  premium, 
or  at  all,  and  was  >strictly  prohibited  under  the  terms  of . 
his  employment  by  the  defendant  from  accepting  said  note 
or  any  note  in  payment  of  said  premium,  or  any  premium, 
and  the  taking  of  said  "note  by  the  said  Harrington  was 
absolutely  without  any  autliority  by  or  from  tlie  defendant, 
and  was  not  within  the  apparent  scope  of  the  authority  of 
said  Harrington,  as  agent  of  defendant,  and  was  not 
binding  on  the  defendant,  and  said  note  did  not  ever  come 
to  the  hands  of  the  defendant,  or  any  proceeds  thereof, 
and  that,  by  reason  of  tlie  matters  aforesaid,  the  said  policy 
was  not  renewed,  and  lapsed  by  reason  of  the  said  premium 
of  $49.27  not  having  been  paid,  in  whole  or  in  part. 
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The  cause  was  tried  at  Halifax  before  Fraser,  J.,  with 
a  jury,  on  November  9th,  1904.  The  learned  judge,  after 
hearing  the  evidence,  submitted  questions  to  the  jury 
which,  with  the  answers  thereto,  were  as  follows  : 

1.  Was  the  premium  due  under  the  policy,  on  the 
15th  October,  1902,  paid  to  Mr.  Harrington,  defendant  s 
agent,  in  cash  ?     Yes. 

2.  If  so,  when  was  it  paid  ?  When  first  note  was 
discounted. 

3.  Was  payment  of  the  said  premium  made  at  the 
head  office  of  the  defendant  company  ?     Yes. 

On  these  findings  judgment  was  ordered  for  plaintiff. 
Defendant  appealed. 

1905,  January  26th.  W.  B.  A,  Ritchie.  K.  C,  and  T 
K  Rohertdov.,  in  support  of  appeal.  The  agent  had  no 
authority  to  take  a  note  to  bind  the  company.  The  ques- 
tion was  not  whether  the  giving  of  the  note  was  a  pay- 
ment, but  whether  there  was  payment  in  cash.  The  judge 
left  it  open  to  the  jury  to  infer  that  payment  at  sixty 
days  would  revive  the  policy.  This  was  misdirection. 
Evidence  as  to  what  Harrington  intended  to  do  with  the 
proceeds  of  the  note  was  improperly  received.  It  was  not 
in  any  way  binding  on  the  company.  Buntesd  v.  West 
England  Ins,  Co.,  5  Ir.  Ch.  553.  Bxinyon  on  Insurance, 
p.  88.  There  was  no  evidence  of  payment  to  go  to  the  jury. 
^'Plaintiffs  cannot  succeed  on  their  alternative  claim  for  a 
declaration.  Honour  v.  Tha  Equitable  Soc.  (1900)  1  Ch.  852. 

H.  MeUish,  K.  C.  and  A.  Ciiinep /contra..  The  evidence 
is  all  one  way,  that  there  was  a  payment  in  cash.  When 
Harrington  discounted  the  first  note  he  held  the  money  as 
the  company's  agent.  Fleming  v.  London  Co.  (1897) 
A.  C.  499.  Our  amendment,  setting  up  the  alternative 
claim  for  a  declaration,  was  allowed  and  there  has  been  no 
appeal  from  it. 

W.  B,  4.  Ritchie,  K.  C,  in  reply. 
2 — N.  s.  E.  88. 
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1905,  March  4th.  Russell,  J.— The  plaiatiff  is  wring 
the  defendant  company  on  a  policy  oi  insarance  on  the  life 
of  her  la*  e  husband  for  one  thousand  dollars,  issued  in 
October,  1901,  the  annual  premium  on  which,  amounting 
to  $49.27  became  due  October  15th,  1902. 

The  assured  was  unable  to  pay  this  premium  and  a 
note  was  taken  by  the  agent,  A.  E.  Harrington,  for  the 
amount  of  the  premium,  with  seventy-Hve  cents  for  dis- 
count. The  note  was  made  in  favor  of  "  A.  E.  Harrington, 
agent,"  and  was  shortly  afterwards  discounted  by  him,  and 
the  proceeds  paid  to  his  private  account  with  the  discount- 
ing bankers.  The  receipt  for  the  premium  was  not  handed 
over,  but  was  attached  to  the  note  given  to  cover  the 
premium  and,  if  the  note  had  been  retired  at  maturity,  the 
receipt  would  have  been  handed  over  to  the  assured. 

When  this  note  became  due,  sixt}'^  days  after  that  date, 
it  was  not  paid  by  the  assured,  but  was  renewed  for  forty 
dollars,  the  agent  paying  out  of  his  private  funds  the 
difference  between  tlie  old  and  the  new  note,  together  with 
the  discount  on  the  renewal,  no  part  of  M'hich  has  ever 
been  paid  by  the  aasured.  This  renewal  note  for  forty 
dollars  became  due  about  January  17th,  1903.  The  agent 
then  told  the  assured  that  he  would  have  to  send  the 
receipt  back  at  the  end  of  the  month  (of  January)  or  have 
it  paid ;  that  he  would  renew  this  forty  dollar  note  at 
sixty  days,  so  as  to  give  him  time,  if  he  would  pay  the 
difference  on  the  previous  note  of  ten  or  eleven  dollars,  to 
which  the  assured  replied  that  he  did  not  see  how  he 
could  manage  it  at  all,  that  he  was  so  fearfully  hard  up. 
Harrington  then  said  that  the  forty  dollar  note  would 
have  to  come  out  anyhow  as  it  was  then  overdue  a  couple 
of  days.  ''  Give  me  this  renewal,  and  when  I  have  to  send 
the  receipt  back  I  will  see  you  first.  If  you  cannot  take 
out  the  thirty  dollar  note  I  will  treat  it  as  an  accommoda- 
tion to  myself  and  pay  it  when  it  falls  due."  To  this, 
Hutchings,  the  assured,  agreed  and,   in   accordance   with 
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his  promise,  the  agent,  Harrington,  before  sending  in  his 
report  and  returning  to  the  head  office  the  company's 
receipt  for  the  premium,  gave  the  assured  a  last  opportun- 
ity to  save  hie  policy.  The  report  had  to  be  sent  in  about 
the  first  of  February,  and,  shortly  before  transmitting  it, 
Harrington  saw  Hutchings  and  endeavored  to  get  the 
matter  arranged.  He  offered  to  take  security  and  pay 
the  premium  for  him.  Proposed  that  Hutchings  should 
sell  him  his  horse  and  have  the  use  of  it,  nevertheless,  and 
Harrington  would  keep  the  policy  alive  by  payment  of  the 
premium.  Unfortunately,  the  horse  could  not  be  made 
available  as  it  was  under  bill  of  sale.  At  the  beginning 
of  this  conversation,  Hutchings  had  said  that  he  could  not 
pay  the  difference  on  the  note,  and  would  have  to  let  the 
policy  go,  and  Harrington,  finding  no  means  available  to 
avert  this  result,  said  that  there  was  nothing  for  him  to  do 
but  to  send  the  receipt  back,  to  which  Hutchings  replied 
that  he  was  very  sorry,  and  if  his  business  looked  up  a  bit 
in  the  summer  he  would  revive  the  policy. 

This  occurred  about  the  first  of  February.  The  note 
for  thirty  dollars  was  then  in  the  bank  about  to  become 
due,  and  the  receipt  for  the  premium  was  on  the  third  of 
February  returned  to  the  head  office  with  a  letter  from 
Harrington,  saying  : — "  I  regret  having  to  return  renews,^ 
receipt  1865  (Hutchings),  but  this  party  is  in  difficulties 
and  could  not  pay  the  note  I  took  from  him,  but  says  he 
will  revive  the  policy  when  business  looks  up  in  the  sum- 
mer." On  March  12th,  Hutchings  died,  and  on  March  23rd 
the  second  renewal  note  fell  due  and  was  retired  by  Har- 
rington. Shortly  afterwards,  on  the  same  day,  the  solici-. 
tor  of  the  plaintiff  called  at  the  bankers  with  the  money 
to  pay  the  thirty  dollar  note  when  he  learned  that  it  had 
already  been  paid. 

The  jury  has  found  that  the  premium  due  on  the  15th 
October,  1902,  was  paid  to  Mr.  Harrington,  the  defend- 
ant's agent,  who  was  in  Halifax,  at  the  head  office  of  the 
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defendant  company,  which  is  in  Toronto,  when  the  first 
note  was  discounted.  These  findings  are  attacked  as 
against  law  and  evidence,  and  a  new  trial  is  asked  for, 
failing  a  judgment  for  defendant,  on  the  ground  of  mis- 
direction. It  does  not  seem  necessary  to  examine  the 
charge  of  the  learned  judge.  It  is  difficult  to  understand 
how  these  findings  can  be  supported  under  any  possible 
charge.  The  case  appears  to  be  one  in  which  the  jurymen 
have  allowed  their  sympathy  for  the  widow  to  run  away 
with  their  judgment.  The  plaintiff*  is  obliged  to  contend 
that  the  agent  could,  without  the  knowledge  or  consent  of 
the  company,  accept  a  note  payable  to  himself,  which 
should  operate  as  a  payment  of  cash  to  the  company  at  its 
head  office,  and  be  outside  of  the  stipulation  which  is  made 
part  of  the  contract  of  insurance,  that,  "  if  any  note  given 
for  a  premium  be  hot  paid  when  due,  the  policy  will  cease 
to  be  in  force  without  any  notice  or  action  on  the  part 
of  the  company."  All  this  might  be  conceded  without  it 
following  from  the  concession  that  there  has  been  a  pay- 
ment of  the  premium  in  this  case.  When  the  agent 
accepted  the  first  promissory  note  of  the  assured,  on  Octo- 
ber 15th,  1902,  he  did  not  necessarily  accept  it  as  a  pay- 
ment of  the  premium,  or  as  part  of  a  transaction  which 
involved  his  obligation  to  pay  the  premium  to  the  com- 
pany on  behalf  of  the  assured.  Had  he  accepted  the  note 
as  a  payment  of  the  premium  he  would  have  handed  over 
the  receipt  for  the  premium  to  the  maker  of  the  note  He 
did  not  do  this,  but  attached  the  receipt  to  the  note  to  be 
handed  over  to  the  assured  upon  payment  of  the  note  by 
him  at  its  maturity.  The  note  was  not  paid  by  him  at 
maturity,  and,  assuming  that  the  renewal  of  the  note  gave 
the  assured  a  further  extension  of  time  for  payment, 
neither  the  renewal  note  nor  the  amount  paid  by  the  agent 
on  account  of  the  first  note  was  paid  by  the  assured. 
Assuming  still  further  that  the  second  renewal  was  a  yet 
longer  extension  of  the  time  for  payment  of  the  premium, 
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this  renewal  was  clearly  not  accepted  by  the  agent  as  a 
payment.  A  note  for  thirty  dollars  could  not  well  be 
payment  of  a  premium  amounting  to  forty-nine  dollars. 
But,  apart  from  this,  the  note  was  given  and  taken  sub- 
ject, as  giver  and  taker  both  fully  understood  and  agreed, 
to  a  further  arrangement  or  understanding  to  be  come  to 
between  them  at  the  end  of  the  then  current  month,  when 
the  premium  would  have  to  be  reported  by  the  agent. 
This  understanding  was  come  to  clearly  and  distinctly 
when  Hutchings,  at  the  end  of  the  month  or  about  the 
first  of  February,  told  the  agent  that  he  could  not  pay  the 
difference  that  was  due  on  the  original  note,  and  would 
have  to  let  the  policy  go.  Under  these  circumstances  the 
case  seems  altogether  too  clear  for  argument.  It  is,  of 
course,  natural  for  courts  and  juries  to  sympathize  with 
persons  in  the  situation  of  the  plaintiff  in  this  action,  but 
it  must  be  conceded  that  her  late  husband  was  very  fairly 
and  considerately  dealt  with  by  the  agent  of  this  company, 
and  certainly  the  truest  charity  to  her  will  be  exercised  in 
discouraging  her  from  the  further  prosecution  of  a  wholly 
untenable  claim.  The  case  should  have  been  withdrawn 
from  the  jury,  and  cannot,  with  advantage,  be  submitted 
to  another  jury.  Any  verdict  that  should  be  given  for 
the  plaintiff  upon  the  evidence  in  this  case  would  be  a 
verdict  such  as  no  reasonable  jury  ought  to  give,  and 
therefore  such  as  the  court  would  be  bound  to  set  aside. 
The  findings  now  under  consideration  must  bo  set  aside 
and  judgment  entered  to  dismiss  the  action. 

TowNSHEND,  J.  concurred. 

Meagher,  J.  (Oral.). — There  are  a  number  of  circum- 
stances which  rebut  the  plaintiff's  claim.  Principally 
that  the  renewal  receipt  was  not  countersigned,  and  was 
not  delivered,  as  it  would  have  been  delivered,  if  what  was 
done  was  regarded  as  payment.  I  think  that  what  was 
done,  at  most,  only  amounted   to  an  extension  of  time  for 
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payment.  The  deceased  fenew  the  teims  of  the  policy 
and  he  knew,  therefore,  that  the  agent  was  prohibited 
from  giving  an  extension  of  time.  The  renewal  receipt 
was  incomplete  until  it  was  coimtersigned.  This  is  clear 
from  the  terms  of  the  policy  itself.  Until  the  renewal 
receipt  was  countersigned  by  the  party  receiving  payment, 
it  was  a  mere  form  and  nothing  more. 

Again,  if  the  agent  agreed  to  apply  the  proceeds  of  the 
discounting  of  the  first  note  in  payment  of  the  premium, 
he  did  it  as  agent  of  the  assured  and  in  no  sense  as  agent 
of  the  defendants.  For  these  reasons  I  am  of  opinion  that 
the  verdict  is  against  evidence  and  must  be  set  aside. 

If  anything  I  have  said  appears  to  be  in  conflict  with 
the  decision  in  the  Manufacturers'  Accident  Insurance 
Co,  V.  Pudaey,  27  S.  C.  374,  I  have  the  satisfaction  of 
believing  that  what  I  have  said  is  in  harmony  with  the 
case  decided  since  then  of  London  &  Lancashire  Life 
Assurance  Co.  v.  Fleming^  (1897),  A.  C.  499,  in  which  the 
case  of  Acey  v.  Femiey  7  M.  &  W.  151,  was  approved  and 
followed,  which  I  unsuccessfully  sought  to  enforce  in  the 
dissenting  opinion  in  the  Pudsey  case,  29  N.  S.  R.  551. 

Verdict  set  aside,  and  action  dismissed. 
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In  re  Trecothic  Marsh. 

In  re  Assessment    of   Dominion  Cotton  Mills.  Co. 

Before  Townshend,  Meagher,  Eraser  and  Russell,  JJ. 

Dyked  lands — Cost  of  makitig    repairs — How    assessed — Old  and  new 

work— Notice  to  proprietors — Presumption  as  to  rrgiilarity  of 

proceedings -De  facto  officers — Certiorari. 

A  writ  of  certiorari  was  allowed  to  remove  a  rale  made  by  the  Board 
of  Commissioners  of  the  Trecothic  Marsh,  for  expenditures  incurred 
in  replacing^  an  aboiteau  and  making*  repairs  to  the  running-  dyke, 
&c.,  and  sought  to  be  recovered  from  the  proprietors,  on  the  ground 
that  the  sum  of  $68.  was  included  which  had  not  been  mutually 
'Agreed  upon  or  valued  by  the  freeholders  under  the  Marsh  Act,  K. 
S.  1900,  c.  66,  sec.  22.  Against  this  sum  there  was  a  claim  for 
damages  from  one  claimant  amounting  to  $500,  and  the  affidavits 
showed  that  more  than  the  estimated  amount  was  justly  due  to 
claimants  and  must  be  ultimately  raised  and  paid. 

heldy  allowing  the  appeal  of  the  commissioners  on  this  point,  (and  dis 
tingui.shing  the  case.  In  re  Bishop's  Dyke,  20  N,  S.  R.  263)  tba' 
there  is  nothing  in  the  Statute  now  in  force  to  prohibit  the  commis" 
sioners  from  imposing  a  rate  to  meet  a  liability  lawfully  incurred 
until  the  precise  amount  is  ascertained. 

Held,  affirming  the  judgment  on  other  points. 

(i)  that  the  notice  called  for  under  sec.  22  of  the  Act  relates  to  new 
undertakings,  as  to  which  the  commissioners  are  judges  of  the 
necessity  and  expediency  of  borrowing  money,  and  not  to  the 
replacing  of  old  work  which  has  been  carried  away,  and  that  the 
Statute  is  a  directory  one  instructing  the  commissioners,  if  they 
contemplate  borrowing  money  when  they  undertake  work,  that  they 
must  proceed  in  the  way  indicated. 

Also,  that  it  is  competent  tor  the  commissioners  to  proceed  in  certain 
cases  without  a  meeting  of  proprietors,  and  to  proceed  in  all  cases 
when  there  is,  as  there  was  in  this  case,  such  a  meeting. 

Also,  that  as  the  party  applying  for  the  writ  was  present  at  the 
meeting  when  the  resolution  authorizing  the  building  of  the  aboiteau 
was  passed  he  should  have  taken  the  objection  at  that  time. 

(2)  That  the  applicant,  who  had  notice  and  was  present  at  the  meeting 
of  proprietors,  could  not  raise  the  point  that  others  who  were  pres- 
ent were  not  notified,  without  showing  that  he  was  ignorant  of  such 
want  of  notice  at  the  time. 

Also,  that  there  was  a  presumption  in  favor  of  the  regularity  of  the 
proceedings,  and  the  affidavit  of  the  clerk  that  all  the  proprietors  of 
the  tract  whose  names  appeared  on  the  previous  rate,  and  who 
represented  the  majority  in  interest  under  the  Statute,  were  notified 
should  be  accepted  as  evidence  on  that  point. 

Also,  tljat  if  notice  to  every  proprietor  was  not  required  in  the  case  of 
commencing  a  new  work  it  was,  a  fortiori,  not  required  in  the  case  of 
an  old  work. 

Also,  that  the  appointment  of  additional  commissioners  in  charge  was 
sufficient  te  make  the  persons  so  appointed  good  officials  de  facto. 
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(3)  That  in  apportioning  the  contribution  among  different  proprietors 
the  commissioners  proceeded  properly  in  arriving  at  the  value  of 
each  proprietor's  land  for  purposes  of  contribution  taking  into  con- 
sideration the  quantity,  quality  and  benefit,  that  is,  the  value  as 
enhanced  by  the  execution  of  the  work,  then  striking  a  rate  and 
ascertaining  what  each  one  had  to  pay. 

(4)  That  it  was  not  necessary  that  each  proprietor  should  be  heard 
before  his  rate  was  fixed. 

(5  &  6)  That  legal  expenses  paid  by  the  commissioners  to  their  own 
solicitor  (not  adversely  to  a  contestant)  were  properly  included  in 
the  rate,  as,  also,  was  an  amount  paid  in  connection  with  the  aban- 
donment of  a  contract. 

(7)  That  as  the  evidence  established  that  the  marsh  in  question  was  a 
''tract  "  of  marsh  land  to  which  the  Act  applied  no  plan  was 
required. 

(8)  That  it  was  not  necessary,  under  the  Act,  that  bills  due  for  work 
done  and  other  purposes  should  have  been  actually  paid  befote  they 
could  be  included  in  the  amount  to  be  raised. 

Appeal  from  the  following  decision  of  Graham,  E.  J.  : 

This  is  an  application  for  a  writ  of  certiorari  to  remove 
a  rate  made  by  a  Board  of  Commissioners  and  sought  to 
be  recovered  from  the  Dominion  Cotton  Mills  Co.,  one  of 
the  proprietors  of.  the  Trecothic  Marsh,  under  the  Marsh 
Act.  The  expenditure,  amounting  to  some  $24,543.06, 
was  made  in  respect  to  replacing  an  aboiteau  in  the 
Trecothic  Creek,  and  one  in  the  Jenkins  Creek  ^  and  repairs 
made  to  the  running  dyke.  In  respect  to  $17,550.00  the 
money  was  borrowed  and  the  debentures  now  held  princi- 
pally by  Banks  are  overdue.  To  repay  these  loans,  and 
some  additional  items  of  expenditure,  the  board  of  com- 
missioners have  fixed  the  rate  payable  by  the  various 
proprietors  of  the  Trecothic  Marsh  and  the  applicant  com- 
plains of  the  claim  made  against  it. 

(1.)  The  point  which  goes  back  of  the  mere  rate  is  this  : 
It  is  contended  that,  before  undertaking  the  work  of 
replacing  the  Trecothic  Creek  aboiteau,  the  commissioners 
in  charge  of  the  marsh  should,  because  the  work  was  such 
that  it  would  be  necessary  or  expedient  to  borrow  money 
for  the  purpose  of  paying  for  the  expenses  of  the  work, 
have  given  one  month's  notice  to  the  proprietors  of  their 
intention  to  execute  the  work,  and  tiled  with  the  clerk  a 
description  of  the  work  and  land  to  be  benefited,  and  an 
estimate  of  the  cost.  This  contention  is  made  by  reason 
of  section  22  of  the  Act. 

Then,  at  the  time  of  undertaking  the  work,  it  was  not 
foreseen  that  it  would  be  necessary  or  expedient  to  borrow 
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it 

money.  Attempt  after  attempt  to  replace  the  aboiteau 
failed,  by  reason  of  the  unexpected  difficulties  of  the  work, 
and  it  was  only  after  a  large  expenditure  had  been  made 
that  it  became  necessary  to  borrow  money..  An  estimate 
before  the  undertaking  would  have  been  impracticable 
and  useless.  It  was  not  a  new  work,  but  replacing  an  old 
one  which  had  been  carried  away.  The  section  really 
points  at  new  undertakings,  and  if  it  was  a  new  one,  and 
a  large  expenditure  at  the  outset  had  been  contemplated 
by  the  commissioners,  the  law  might  hold  them  to  the 
view  that  it  was  necessary  or  expedient  to  borrow  money 
at  the  outset  in  their  judgment.  But  they  must  be  the 
judges  of  the  necessity  or  expediency.  I  think  it  is  a 
directory  statute  instructing  them  that  if  they  contem- 
plate borrowing  money  when  they  undertake  the  work 
they  roust  proceed  in  that  way.  The  use  of  "shall"  as 
well  as  "  will  "  in  the  provision  is  not  at  all  conclusive. 

The  effect  of  construing  the  statute  as  mandatory,  and 
of  holding  that  because  a  loan  was  made  afterwards,  it, 
therefore,  should  have  been  contemplated  at  the  outset, 
would  result  in  the  proprietors  receiving  the  benefit  of  a 
work  without  contribution,  and  in  debenture  holders  losing 
their  money  which  went  into  that  work.  The  cases  ere 
referred  to  in  Hart  v.  City  of  Halifax,  35  N.  S.  R.  1. 

There  is  another  answer,  (depending  upon  notice  of  the 
holding  of  proprietors,  meeting  to  which  I  shall  refer  pre- 
sently) and  that  is  that  this  work  was  undertaken  by  a 
resolution  of  the  proprietors  affirmatively  authorizing  the 
work. 

The  commissioners  did  not  proceed  by  notice  under 
section  22,  and  wait  for  a  veto  from  the  proprietors 
negativing  the  proposal  as  that  section  contemplates. 

In  my  opinion  it  is  quite  competent  for  the  commis- 
sioners to  proceed  in  certain  cases  without  a  meeting  of 
the  proprietors,  and  for  them  to  proceed  in  all'  cases 
when  there  is  a  meeting  of  the  proprietors  Note  the 
closing  words  of  the  section  just  quoted,  "  if  no  such 
signification  of  dissent  is  made  the  work  sliall  be  deemed 
to  have  been  undertaken  at  the  instance  of  a  majorit}^  in 
interest  of  the  proprietors  of  the  tract."  But  when  there 
is  a  meeting  and  the  work  is  authorized  first,  there  need 
be  no  notice,  description  or  estimate. 
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There  are  many  cases  of  emergency,  and  proceeding  in 
the  way  presented  by  section  22,  and  waiting  for  a  veto, 
would  not  be  as  expeditious  as  by  holding  the  meeting  first. 
At  the  meeting  of  May  5th,  1900,  when  the  resolution 
authorizing  the  commissioners  to  rebuild  the  aboiteau  in 
question  was  passed,  the  applicant  was  present  at  the 
meeting  of  the  proprietors,  by  its  representative,  Mr. 
Wilson,  and  then  was  the  time  for  it  to  take  the  objection, 
or  protest  against  the  supposed  irregularity. 

(2.)  The  point  is  raised  that  there  was  not  notice  to 
certain  proprietors  of  the  holding  of  the  meeting.  This 
applicant  did  have  notice,  and  was  at  the  meeting  in  ques- 
tion, and  I  think  he  could  not  raise  it  without  showing 
that,  at  the  tinje,  he  was  ignorant  of  the  want  of  notice  to 
the  others.     King  v.  Slyflte,  6  B.  &  P.  240. 

The  constructive  notice  authorized  by  the  Act  and  the 
definition  of  '*  proprietor,"  and  the  fact  that  these  persons 
now  sought  to  be  made  liable  in  this  rate  were  not 
necessarily  proprietors  when  the  work  was  undertaken, 
together  with  a  presumption  in  favor  of  the  rightness  of 
the  thing,  would  give  a  court  latitude  as  to  the  allegations 
in  the  affidavits  of  want, of  notice.  I  propose  to  deal  with 
it,  however,  on  a  broader  ground. 

The  resolutions  in  question  are  those  passed  at  meet- 
ings authorizing  the  work  and  appointing  certain  additional 
commissioners  in  charge,  and  appointing  a  Board  of  Com- 
missioners, who  fixed  the  rate  in  question. 

Under   the  statute  such  resolutions  must  be  passed  by 

a  majority  in  interest  of  the   proprietors.     The   voting  is 

not  according  to  the  polls.     Then    how   is  the   valuation 

which  gives  the  interest  to  be  determined  ?     It  would  not 

be  convenient  to  fix  it  at  the  meeting  where  the  vote  is  to 

take  place,  but  that  may   be  done  if    there  is  no  previous 

rate.     So  it  is  fixed  according  to  the  valuations  contained 

in  the  next  preceding  rate  made  for  such  tract.     That  is 

perhaps  a  rough  way  of  fixing  it,  but   it  is  good   enough 

for  practical  purposes.      If  a  proprietor's  land  has  increased 

efl  in  value  he  or  the  others  have  to  put  up  with 

constitutes  his  voting  power. 

what  the  clerk  says  in  his  affidavit  is  this,  that 

proprietors  of  the  tract  whose  names   appeared 

vious  rate  were  duly  notified  of  the  said  meet- 

1  I  accept  that  state) iient. 


Digitized  by 


Google 


IN   RE  TR£CX)THIC  MARSH.  27 

In  this  case  there  is  some  evidence  that  one  Kiley,  and 
the  trustees  of  the  Baptist  congregation,  had  not  notice. 
And.  in  the  other  cases  in  wliich  there  is  a  similar  applica- 
tion, and  I  have  to  deal  with  it,  there  is  evidence  that 
some  others  had  not  notice. 

There  is  some  evidence  tending  to  show  that  for  a 
great  number  of  years  some  of  them  at  least  have  not  been 
rated,  and  this  leads  me  to  think  that  they  are  not  pro- 
prietors in  the  Trecothic  Marsh,  that  is,  that  their  lands 
were  not  part  of  that  tract.  But  if  it  turns  out  that  they 
are  not,  this  applicant  has  not  the  right  to  complain  that 
they  had  not  notice. 

However  it  was,  these  people  who  had  not  notice  were 
not  on  the  previous  rate,  they,  therefore,  were  not  entitled 
to  vote  at  the  meetings  in  question,  and  hence  should  not 
have  had  notice.  If  these  people  were  not  proprietoi*s,  the 
applicants  rate  may  require  to  be  increased.  However 
harsh  it  may  be  to  rate  without  notice  of  meetings 
authorizing  the  rate,  section  47  shows  that  a  resolution 
will  not  in  all  cases  be  invalid  under  the  Act,  if  notice  is 
not  given  to  a  proprietor. 

It  provide*  that  when  a  proprietor  has  not  had  notice 
of,  or  assented  to  the  construction  of  a  new  work,  satis- 
faction for  this  rate  shall  be  made  only  from  the  land,  and 
no  personal  liability  attaches  to  him.  It  is  to  be  dealt 
with  as  a  proceeding  it*,  rein.  Now  if  notice  to  every 
proprietor  is  not  required,  in  the  case  of  commencing  a 
new  work,  a  fortiori,  it  is  not  required  in  the  case  of  an 
old  work. 

Then,  as  to  the  appointment  of  the  additional  commis- 
sioners in  charge  and  the  Board  of  Commissioners,  these 
are  all  good  officials  de  facto. 

In  the  Eiig.  and  Am.  Ency.  of  Lau\  791,  it  is  said  : 

"  A  person  in  possession  of  an  office  under  a  claim  of 
being  entitled  thereto,  is  an  officer  de  facto,  though  he 
may  have  been  illegally  or  irregularly  elected  or  appointed.'* 

And  at  page  813 : 

"  It  is  the  general  rule  that  the  title  of  a  de  facto  officer 
cannot  be  collaterally  attacked  in  an  action  to  which  he  is 
not  a  party,  nor  can  such  an  officer  s  title  be  questioned  in 
any  other  collateral  way." 

And  at  page  802  : 

"  A  de  facto  officer  has  the  right  to  exercise  the  duties 
and  functions  of  his  office  without  interference  until  he  is 
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divested  in  a  proper  proceeding  brought  for  that  purpose/' 
And  p.  806  :  "  A  de  facto  officer  while  in  office  can  be 
compelled  to  perform  every  official  act  in  behalf  of  another 
which  the  duties  of  the  office  require,"  etc.;  and  p.  816, 
"  The  general  rule  is  that  the  acts  of  a  de  facto  public 
officer  are  valid  so  far  as  they  concern  the  public,  or  third 
persons,  who  have  an  interest  in  the  thing  done,  and  that 
such  acts  cannot  be  collaterally  attacked." 

Milward  v.  Thatcher,  2  T.  R.  87  ;  Pontiac  v.  Ross, 
17  S.  C.  C.  406  ;  O'Neil  v.  Atty, -General,  26  S.  C.  C.  122  ; 
Crooksliank  v.  Mar.Farlane,  7  N.  B.  544;  Sudbury  v.  Heard, 
103  Mass.  54e3  ;  Attorney -General  v.  Crocker,  138  Mass.  214. 

(3.)  The  next  objection  is  the  mode  of  apportioning 
the  expenditure  among  the  various  proprietors.  By  this 
Act  it  is  not  to  be  merely  a  contribution  according  to  the 
number  of  acres  which  a  proprietor  has,  nor  according  to 
the  value  per  acre,  but  the  Act  provides  that  regard  must 
be  had  to  the  quantity  and  quality  of  a  proprietor  s  land, 
and  the  degree  of  benefit,  if  any,  conferred  upon  such  land 
as  the  result  of  the  execution  of  the  work.  There  are  two 
ways  of  arriving  at  this,  one  by  fixing  a  lump  sum  for 
each  proprietor,  in  which  the  mere  market  or  actual  value 
of  his  land  is  set  down  in  the  rate,  but  that  is  of  little 
importance.  The  other  is  the  more  scientific  way  of,  once 
for  all,  arriving  at  the  value  of  each  proprietor's  land  for 
the  purpose  of  contribution,  taking  into  consideration  the 
quantity,  quality  and  benefit,  that  is,  the  value  as  enhanced 
by  the  execution  of  the  work,  for  the  purpases  of  contri- 
bution, then  striking  a  rate,  and,  by  computation,  ascer- 
taining what  each  one  has  to  pay. 

The  latter  course  was  taken  i:i  this  case.  Each  pro- 
prietor had  to  pay  36J%  ou  the  dollar  of  the  appraised 
valuation.  The  market  value  was  not  taken  either  before 
the  break  or  afterwards,  except  for  computation,  but  the 
enhanced  value  for  the  purpose  of  contribution  was  men- 
tioned in  the  rate.  The  applicant's  land,  assessed  now  at 
a  valuation  of  $25,000.00  for  this  purpose,  would  have 
been  assessed  at  a  valuation  of  between  $100,000  and 
$150,000,  if  the  old  market  value  had  been  taken. 

In  adopting  the  first  mode,  it  is  not  clear  just  what 
mathematical  formula  would  have  to  be  applied  in  order 
to  distribute  the  expenditure  without  a  remainder  or  a 
deficit  when  it  came  to  the  last  proprietors  cm  the  list. 
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Now,  turning  to  section  29,  I  think  it  is  quite  reason- 
able to  construe  the  expression  "  estimated  value  "  as  the 
value  as  enhanced  by  reason  of  the  execution  of  the  work 
for  the  purpose  of  contribution  under  the  Act,  and  that 
the  degree  of  beneiit  is  to  be  taken  into  consideration 
there.  It  is  not  any  other  value  which  is  of  importance 
to  mention  in  the  rate. 

The  Board  of  Commissioners  have  taken  into  con- 
sideration the  quantity,  quality  and  degree  of  benefit,  and 
the  rate  or  sum  payable  is  correct.  Paragraphs  (fi)  and 
(B)  of  this  section  have  been  thus  complied  with. 

(4.)  It  is  contended  that  each  proprietor  must  be 
heard,  or  an  opportunity  afforded  for  hearing  him,  in  respect 
to  his  rieite  before  it  is  fixed.  I  find  as  a  fact  that  this 
applicant  was  fully  heard  in  respect  thereto.  Moreover, 
I  think  it  is  not  required.  It  is  novel  that  a  hearing 
should  now  for'  the  first  time  be  demanded  imder  this 
Act — it  was  first  passed  in  1760 — and  none  is  required 
under  the  General  Assessment  Act  of  the  province  before 
the  assessor  fixed  the  valuation.  The  remedy  there  is  by 
an  appeal  after  the  valuation  is  fixed,  and  here  it  is  by 
certiorari — 37,39  and  74.  There  are  American  cases  both 
ways,  but  there  is  a  difference  in  the  requirements  there 
provided  by  their  Constitution.  There  is  no  provision  here 
certainly  for  swearing  witnesses  and  taking  evidence  when 
this  valuation  or  rate  is  made. 

(6.)  Then  there  is  an  item  for  legal  expenses  included 
in  the  expenditure,  and  that  is  complained  of.  These  are 
not  expenses  paid  by  the  commissioners  adversely  to  a 
contestant  in  an  action  and  sought  to  be  raised,  but  costs 
paid  to  their  own  solicitor.  I  am  of  opinion  that  in 
sections  28  and  29  provision  is  made  for  both  cases. 

(6.)  This  item  is  complained  of  :  "  Amount  paid 
Mosher  &  Curry  for  crib  work,  etc.,  on  surrender  of  con- 
tract, 81350."  The  bona  fides  of  the  transaction  cannot  be 
successfully  attacked,  but  it  is  said  that  the  Statute  gave 
no  authority  to  compromise  and  rescind  the  contract ;  that 
Mosher  &  Curry  should  have  completed  the  contract,  even 
if  it  was  foreseen  that  it  would  result  unsuccessfully  and 
in  a  waste  of  valuable  time  to  the  proprietors,  with  the 
necessity  of  beginning  again.  It  appears  that  Mosher  & 
Curry  were  willing  to  complete  their  contract,  and  that 
the  sum  paid  to  them  does  more  than  represent  the  value 
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of  the  work  taken  over,  so  that  nothing  was  lost  It  was 
recommended  by  a  competent  person  as  a  proper  sum. 
They  were  induced  for  the  payment  to  abandon  or 
rescind  the  contract.  And  the  work  was  given  to  an- 
expert  in  building  dykes  under  such  conditions  on  the 
recommendation  of  a  very  competent  person. 

It  appears  that  the  abandonment  of  this  contract  was 
authorized  by  a  resolution  passed  unanimously  of  the 
proprietors  at  a  meeting  of  which  the  applicant  had  notice. 

It  is  clear  that  a  corporation  or  quasi  corporation  has 
by  mere  implication  of  law,  and  without  any  statutory 
expression  to  that  effect,  the  same  power  of  compromising 
claims  preferred  against  it,  or  disputes  of  any  description^ 
which  an  individual  has.  Batfis  Casey  8  Ch.  D.  334, 
Br  ice  on  Ultra  Vires,  169. 

Therefore,  I  think  that  this  statute  authorized  the 
compromise  and  the  payment  of  this  sum  to  Messrs. 
Mosher  and  Curry. 

In  respect  to  this  matter  also,  I  doubt  if  the  applicant 
could  go  behind  the  debentures. 

(7.)  In  my  opinion  the  evidence  abundantly  estab- 
lished that  the  Trecothic  Marsh  was  a  "  tract "  of  marsh 
under  the  Act  to  which  the  Act  applied.  No  plan  is 
necessary.  Indeed,  after  long  use  of  the  statute  in  respect 
to  it,  all  these  things  would  be  presumed. 

(8.)  Then  there  are  some  bills  unpaid  for  work  done 
by  A.  S.  Sanford,  and  by  the  commissioners,  and  it  is  con- 
tended that  the  money  cannot  be  raised  in  advance.  The 
point  is  not,  I  think,  taken  in  the  notice  of  motion.  But 
the  contention  is  that  until  everybody  is  paid  up  it  cannot 
be  included  in  the  amount  to  be  raised,  i.  e.  money  must 
be  borrowed  for  everything,  or  the  commissioners  in  charge 
must  advance  it  out  of  their  own  pockets.  Of  course,  it 
depends  on  the  construction  of  the  Act  And,  in  my 
opinion,  the  Act  does  not  mean  that. 

In  section  29  "  sums  payable  "  in  certain  cases  are  to  be 
apportioned,  not  sums  already  paid.  **  Expenses  "  is  to  be 
taken  as  defined  in  that  provision,  and  it  may  be  suma 
payable.  I  refer  to  Kivgsman  and  otherti,  153  Mass., 
page  584.     It  is  there  said  : 

"  It  is  further  contended  that  the  assessment  provided 
for  by  the  statute  cannot  be  upheld  because  it  is  to  be 
levied  and  collected  before  the  ascertainment  of  the  cost 
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by  the  actual  completion  of  the  work,  But  we  are  at  a 
loss  to  see  how  a  public  work  can  bB  carried  on  unle33  the 
means  are  raised  for  current  expenses .  before  its  comple- 
tion ;  and  there  can  be  no  valid  distinction  in  principle 
between  a  right  to  raise  money  for  a  specific  object,  yet  to 
be  accomplished,  and  a  right  to  raise  it  to  defray  the 
expenses  of  the  same  object  after  it  has  been  attained." 

LoweU  V.  Oliver,  8  Allen  at  p.  257  ;  Castro  v.  Cam- 
hridgt  ,  104  Mass    at  p.  239. 

In  2  Cooley  on  Taxation,  p.  1266,  it  is  said  : 

"  But  it  must,  in  order  to  perform  its  agency  to 
advantage,  be  allowed  to  make  the  assessments  and  even 
the  collection  if  it  shall  be  deemed  proper  in  advance.  It 
has  been  repeatedly  held  that  it  is  admissible.  The  assess- 
ment must,  of  course,  be  made  upon  an  estimate,  which 
may  be  more  or  less  incorrect,  as  all  estimates  for  public 
works  are  likely  to  be,  but  the  liability  to  error  ought  not 
to  defeat  a  special  any  more  than  a  general  levy  for  future 
purposes.  If  it  proves  too  large  it  is  not  fatal,  though 
the  excess  properly  belongs  to  the  lot  owners  who  would 
be  entitled  to  have  it  returned  to  them." 

I  mention  these  authorities  merely  in  passing  because, 
after  all,  I  think   the  statute  before  us  is  quite  plain. 

(9.)  Then  there  is  this  item  complained  of  :  "  Rsti- 
mated  damages  for  lands,  sods,  etc.,  $580.00."  With  the 
exception  of  the  sum  of  $68.00  of  that  amount,  these 
damages  have  been  either  fixed  under  the  provisions  of 
the  Act  by  the  proper  authority,  or  the  parties  have  agreed 
upon  the  amount  under  the  Act.  And,  as  to  this  sum  of 
$68.00,  against  it  there  is  a  claim  for  damages  of  $500.00 
from  the  Pidgeon  Fertilizer  Co..  one  claimant  alone,  and 
the  affidavits  show  that  more  than  this  estimated  amount 
is  justly  due  to  claimants,  and  must  ultimately  be  raised 
and  paid.     . 

Since  Biahop*i*  Dyke,  20  N.  S.  R.  263,  was  decided, 
there  have  been  many  changes  made  in  the  language  of 
the  Act.  But  I  am  afraid  that  I  cannot  successfully 
distinguish  tliis  case  from  it,  although  I  prefer  the  law 
just  cited.     All  our  Court  said  is  this  : 

"In  my  opinion,  these  damages  could  not  legally  be 
included  in  the  rate  and  a.ssessed  upon  the  owners  of  the 
marsh  until  they  had  been  mutually  agreed  upon  or  valued 
by  the  freeholders  appointed  under  section  20." 
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It  shows  what  it  will  lead  to  w^hen  I  say  that,  bdsides 
the  S68.00  just  mentioned,  another  claimant,  John  Keith, 
has  told  someone  who  makes  an  affidavit  that  he  did  not 
consent  to  the  Board  fixing  the  coiiipensation  fixed  for 
him,  and  the  argument  is,  therefore,  that  it  must  be  set 
aside,  and  his  damages  will  be  at  large,  and  the  case  will 
be  within  re  Bishop^a  Dyke,  and  the  whole  rate  must  be 
quashed.  Thus  a  claimant  for  damages,  who  has  a  large 
rate  to  pay,  may  postpone  a  thing  indefinitely  in  this  "way, 
although  I  admit  that,  fortunately,  there  is  provision  for 
more  than  one  rate.  And,  fortunately,  by  section  74,  there 
also  is  provision  for  remitting  a  rate  back  for  reconsidera- 
tion, and  the  Board  can  then  deduct  from  the  amount 
sought  to  be  levied  any  items  which  should  not  have  been 
included.  Another  rate  in  this  case  will  have  to  be  made, 
in  any  event,  to  raise  the  costs  of  the  commissioners  in 
connection  with  this  application.  And  in  that  rate  any 
disputed  items,  when  they  are  ultimately  fixed,  can  be 
included.  Meanwhile  this  very  large  sum  of  money  for 
which,  in  part,  debentures  are  issued  should  be  raised,  and 
the  good  faith  of  the  proprietors  be  maintained.  The  writ 
of  certiorari  must  go  upon  thi^  one  point  to  bring  up  the 
whole  rate. 

1905,  Jan.  20th.  W,  M.  Christie,  K.  C,  and  H.  MeUish, 
K.  C,  in  support  of  appeal.  We  are  entitled  to  assess  for 
the  estimated  damages.  In  re  Bishops  Dyke,  20  N.  S.  R., 
263,  does  not  govern  ;  R.  S.  N.  S.,  5th  series,  c.  42,  ss.  7- 
8-19.  In  that  chapter  there  is  no  general  power  to  the 
commissioners  to  assess.  R.  S.  N.  S.,  1900,  c.  6Q,  s.  29, 
s.  26  (5) ;  City  of  Lowell  v.  Olive,  8  Allen,  257. 

W.  B.  A,  Ritchie,  K.  C,  contra.  It  is  clearer  under  the 
present  statute  than  under  the  former  that  there  can  be  no 
assessment  for  this  damage  until  the  damage  is  ascertained. 
R.  S.  N.  S.,  1900,  c.  66,  ss.  26  (4)— 29  (c).  It  was  impro- 
per to  make  the  distinction  as  to  the  benefit  received  in 
the  valuation  of  the  land.  This  is  not  the  method 
provided  by  the  statute.  This  was  an  extraordinary 
expenditure  for  which  it  would  be  necessary  to  borrow 
money.     S.  22  (1)  was  not  complied  with.     There  was  no 


Digitized  by 


Google 


fN   RE   TRECOTHIC   MARSH.  83 

notice  to  us  of  the  meeting,  and  Mr.  Wilson  was  not  there 
as  our  representative.  The  commissioners  were  appointed 
without  notice  to  a  large  number  of  the  proprietors  of  the 
meeting  at  which  they  were  appointed.  It  cannot  be  said 
under  this  statute  that  they  were  de  facto  officers.  R.  S. 
N.  S.,  1900,  c.  66,  ss.  4  &  5.  Cooley  on  Taxation,  vol.  1, 
p.  436.  This  is  not  collateral  attack.  Our  ground  is  that 
the  rate  was  not  made  by  persons  authorized  to  make  it. 
In  re  Bishaps  Dyke,  20  N.  S.  R.,  263.  The  notice  required 
by  s,  30  was  not  given.  The  amount  paid  to  Mosher  & 
Curry  was  improperly  included.  There  is  no  authority, 
either  express  or  implied,  in  the  statute  to  make  such  a 
contract.  This  was  not  an  amount  expended  on  or  about 
the  work. 

H.  Mellish,  in  reply.  We  were  bound  to  pay  Mosher 
&  Curry  for  what  they  had  done.  Wilson's  affidavit,  in 
reply  as  to  what  happened  at  the  meeting,  was  properly 
disregarded,  in  view  of  the  case  set  up  by  them  at  the 
opening.  A  majority  in  interest  of  the  proprietors  selecti^d 
the  commissioners.  R.  S.  N.  S.,  1900,  c.  66,  ss.  4  &  18. 
S.  18  includes  new  work.  The  work  we  did  was  done  as 
if  it  was  new  work,  and  we  had  all  the  authority  it  was 
possible  to  get.  The  commissioners  having  expended  the 
money  in  good  faith,  and  without  protest,  it  is  not  proper 
to  disturb  the  rate  on  certiorari  The  proper  remedy  was 
prohibition.  We  have  fixed  the  rate  having  regard  to  the 
quantity  and  quality  of  the  land,  and  the  benefit  received, 
and  we  show  the  proportion  it  has  to  pay,  which  is  what 
the  act  requires.  The  decision  of  the  commissioners  as  to 
the  amount  of  benefit  derived  from  the  work  cannot  be 
received  on  ceHiorari  (Mr.  Ritchie. — The  point  that 
certiorari  does  not  lie  is  not  open,  not  having  been  taken 
below.  Certiorari  lies,  the  rate  not  being  made  in  accord- 
ance with  the  provision  of  the  statute). 

3 — X.  S.  B.  38. 
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1905,  March  4th.  Russell,  J.  delivered  the  judgment 
of  the  court. 

I  find  myfielf  in  entire  accord  with  the  careful  reason- 
ing on  which  the  learned  Juoge  at  Chambers  has  founded 
his  judgment  against  the  applicants  for  the  certiorari  in 
this  case  on  all  the  grounds  but  one.  He  has  stated  the 
facts  of  the  case  so  fully,  and  reasoned  the  question  so 
thoroughly,  that  it  would  be  a  work  of  supererogation  to 
go  over  the  ground  again.  The  only  argument  that  I  pur- 
pose dealing  with  at  any  length  is  that  in  which  Mr.  Rit- 
chie contended  that  the  rate  was  not  in  compliance  with 
the  statute  in  so  far  as  it  requires  the  proportions  in 
which  the  various  properties  are  assessed  to  be  set  out. 

The  section  provides  that  a  rate  shall  be  made  in 
which  shall  be  mentioned  the  expenses,  the  amount  of 
which  are  to  be  apportioned,  the  number  of  acres  and 
estimated  value  of  the  land  of  each  proprietor,  designating 
him  by  name,  and  opposite  to  such  name  the  proportion 
of  the  expenses  which  shall  be  contributed  by  such  pro- 
prietor having  regard  to  the  quantity  and  quality  of  his 
land,  and  the  degree  of  benefit,  if  any,  conferred  upon  such 
land  as  the  result  of  the  execution  of  the  work  (R.  S. 
1900,  Chap.  66,  Sec.  29.)  The  action  of  the  commissioners 
is  at  least  in  formal  compliance  with  the  provisions  of  the 
section,  unless  a  very  exact  and  technical  meaning  is  in- 
sisted upon  for  the  word  "proportion,"  The  document 
drawn  up  and  signed  by  the  commissioners  purports  to 
show  the  expenses  which  are  to  be  apportioned,  the  num- 
ber of  acres,  and  the  estimated  value  of  the  land  of  each 
proprietor  designating  him  by  name.  Opposite  to  ea<5h 
name  is  set  the  amount  to  be  contributed  by  each  propri- 
etor, and  it  is  shoyvn  by  the  affidavits  in  answer,  to  the 
motion  that  these  amounts  were  arrived  at  aft^r  taking 
into  consideration  the  quantity  and  , quality  of  the  land 
and  the  degree  of  benefit  conferred  upon  it  as  the  result  of 
work.     The  proportion   to  be  contributed,  using  the  word 
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in  an  exact  and  mathematical  sense  is  not  expressly  stated, 
but,  even  in  the  most  narrow  and  technical   sense  of  the 
word,  the  proportion  is  stated  in  effect  and  can   be  read 
from  this  document  with  absolute  mathematical  certainty, 
because  the  total  sum  to  be  contributed  is  given  at  $24,- 
543.06,  and   the  proportion  of  this  amount  which  each 
proprietor  is  to  contribute  will  be  exactly  represented  by 
a  fraction  of  which  this  amount  is  the  denominator  and 
the  amount  set  opposite  his  name  is  the   numerator.     In 
other   words,  if   the   total   sum    to   be   raised    had    been 
repeated  under  the  sum  set  opposite  each  individual  name 
and  a  line  drawn   between  the   two  numbers  so   as   to 
present  them  in  the  form  of  a  vulgar  fraction  there  would 
have  been  a  literal  compliance  in  this  respect  with  the 
terms  of  the  section.     It  seems  to  me,  however,  to  be 
extremely  improbable  that  any  such  arithmetical  require- 
ments as  these  were  in  the  mind  of  the  legislature  when 
the  act  was  passed.     The  meaning  of  the  clause  is  simply 
that  the  portion  of  the  total  expenditure  to  be  contributed 
by  each  proprietor  should  be  shown  in  the  rate  roll,  and 
that  the  amount  so  to  be  contributed  should  be  dependent 
partly  on  the  original  value  of  the  land  as  determined  by 
its  quantity  and  quality  and  partly  on  the  relative  degree 
of  benefit  conferred  upon  it  by  the  execution  of  the  work. 
The  contention  of  counsel  objecting  to  the  rate  is  that 
the  actual  original  value  of  the   land   of  each    proprietor 
must  be  stated  in  the  rate  roll,  and  that  there  should  be  a 
separate  rate  for  each  proprietor,  which  rate  should  vary 
accordingly    as  his  land  has  been  benefited  relatively  to 
the  benefit  derived  by  the  land  of  his  neighbours  from  the 
execution  of  the  works.     This  method  does  not  seem  to 
have  been  followed  even  in  the  case  of  Bishop's  Dyke,  20 
N.  S.  R  268,  where  the  rate  appears  to  have  been  uniform. 
In  that  case  the  rate  is  fixed  at  so  much  per  acre  of  the 
marsh,    instead  of  as  in  this  case  a  uniform  percentage 
applied  to  the  valuations,  and  the  inconvenient  form  of  the 
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fraction  used  in  that  case  with  four  figures  in  the  denom- 
inator seems  to  Qhow  the  superiority  in  point  of  conven- 
ience of  the  method  employed  in  the  present  case.  So  far 
as  I  am  able  to  understand  the  arithmetic  of  the  question 
it  appears  to  me  that  a  uniform  rate  applied  to  the  valua- 
tion with  the  valuations  scaled  up  or  down  as  the  case  may 
be,  according  to  the  greater  or  smaller  degree  of  benefit 
derived  from  the  work,  will  bring  about  exactly  the  same 
results  as  a  variable  rate  dependent  upon  the  greater  or 
:smaller  benefit  received  by  the  proprietor  and  applied  to 
the  actual  original  valuations  of  the  land.  The  only  diff- 
•erence  is  that  the  former  method  is  one  that  can  be  applied 
without  any  serious  difficulty  by  the  average  board  of 
commissioners,  while  the  latter  might  v.  ry  well  puzzle 
even  an  expert  arithmetician.  The  only  consideration 
that  seems  to  me  to  have  any  weight  in  favor  of  the 
method  contended  for  is  that  the  ratepayer  under  the 
method  adopted  in  this  case  has  no  means  of  knowing 
what  part  of  the  amount  charged  against  him  is  attribut- 
able to  the  original  value  of  his  land,  and  how  much,  if 
any,  is  to  be  attributed  to  the  greater  benefit  supposed  to 
have  been  conferred  upon  it  in  comparison  with  the 
benefit  derived  by  bis  neighbour  from  the  execution  of  the 
work.  This  would  be  an  important  consideration  if  there 
were  any  provisions  for  an  appeal  from  the  decision  of  the 
commissioners.  No  such  appeal  is  given.  It  is  assumed 
that  the  decision  of  the  commissioners  will  be  correct. 
The  statute  requires  that  the  board  of  commissioners 
selected  for  the  purpose  of  making  a  rate  shall  have  na 
interest  in  the  tract,  and  they  are  sworn  to  the  fulfilment 
of  the  duties  devolving  upon  them  faithfully  and  honestly 
and  without  favor.  Their  assessment  is  in  the  nature  of 
things,  as  all  such  assessments  must  be,  a  kind  of  rough 
iustice  in  the  administration  of  which  it  would  be  very- 
difficult  to  provide  for  a  satisfactory  appeal.  But  even 
if  an  appeal  were  provided  for,  I  cannot  see  in  what  respect 
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the  rate  roll  as  prepared  does  not  afford  to  the  proprietora 
all  the  information  that  the  statute  intended  them  to  have. 
If  the  original  value  of  the  land  were  given,  unaffected  by 
the  improvements  in  value  consequent  upon  the  execution 
of  the  work,  it  would  certainly  be  possible  for  the  rate- 
payer to  ascertain  how  the  commissioners  had  regarded 
the   benefits  conferred   upon   him  as  compared  with  his 
neighbors.     But  why  is  it  assumed  that  the  original  values 
are  to  be  given  ?     The  rate  is  made  after  the  works  hare 
been  completed,  and  if  the  es'Jmated  value  to  be  given  is 
an  actual  value,  it  must,  one  would  think,  be  the  value  of 
the  property  as  it  stands  at  the  time  when  the   valuation 
is  made.     It  would  probably  be  going  too  far  to  say  that 
the  statute  deliberately,  and  oi  set  purpose,  contemplates 
that  the  considerations  which  enter  into  the  minds  of  the 
commissioners  in  making  their  assessments  should  remain 
hidden  from  the  parties  affected  by  their  conclusions,  but 
it  is  quite  certain  that  no  provision  has  been  made  in  the 
statute  for  giving  the  rat^epayer  an  opportunity  to  criticize 
the  processes  by  which  they  have  arrived  at  their  results. 
On    one   ground   only   has    the   Judge   at   Chambers 
allowed  the  certiorari,  and  this  apparently  against  his  own 
judgment  and  in  deference  to  the  decision  of  this  court  in 
re  Bishop's  Dyke,   the  case  already  referred  to  in  20  N.  S- 
R.  223.     The  item  complained  of  in  the  rate,  and  to  which 
the  case  referred  to  is  assumed  to  be  applicable,  is  $580.00 
for  estimated  damages,  payable  for  lands,  sods,   &c.      It 
appears  from  the  affidavits  that,  as  stated  by  the  learned 
judge,  the  damages  thus  provided  for,  with   the  exception 
of  $68.00,  have  been  "  either  fixed  under  the  provisions  of 
the  act    by  the  proper  authorities,  or  the   parties   have 
agreed  upon  the  amount  under  the  act.     And  as  to  this 
sum  of  S68.00,  against  it  there  is  a  claim   for  damages  of 
$300.00  from  the  Pidgeon  Fertilizer  Company,  one  claimant 
alone,  and  the  affidavits  show  that  more  than  this  esti- 
mated amount  is  justly  due  to  claimants  and   must  ulti- 
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mately  be  raised  and  paid/'  We  are,  therefore,  asked  by 
counsel  for  the  applicant  to  say  that  a  rate,  even  if  in  every 
other  respect  unobjectionable,  is  bad,  ^.Ithough  every  cent 
proposed  to  be  raised  under  it  will  be  required  to  pay 
outstanding  claims,  and  after  the  whole  amount  is 
disbursed  there  will  still  be  a  further  rate  required  to  cover 
the  deficit  that  will  yet  remain,  because  the  precise  amount 
payable  to  some  of  the  creditors  remains  to  be  ascertained. 
I^  should  require  some  strong  authority  to  impose  upon 
the  court  the  necessity  of  subjecting  the  parties  to  the 
inconvenience  and  expense  of  another  rate  under  such 
circumstances  as  these. 

In  the  case  of  Bltthopti  Dyke^  it  appeared  by  the 
return  to  the  certiorari  that  two  of  the  assessors,  by  the 
direction  of  the  commissioners,  had  appraised  the  damages 
payable  to  James  L.  Bishop,  one  of  the  owners,  in  conse- 
quence of  some  of  his  marsh  having  been  dyked  out  and 
other  portions  damaged  by  carting  over  them,  and  also 
damages  payable  to  E.  R.  Bishop,  another  owner  sustained 
from  a  similar  cause.  Ritchie,  J.  delivering  the  judgment 
of  the  court,  refers  to  the  affidavit  of  James  L.  Bishop,  that 
he  never  appointed  either  of  the  assessors  to  value  or 
ascertain  the  damage  he  had  sustained  or  consented  to 
their  doing  so,  and  that  his  damages  were  really  much 
greater  than  the  amount  included  in  the  rate.  The  learned 
judge  found  no  authority  in  the  Act  enabling  the  assessors 
to  value  the  damages  sustained  by  any  proprietor  for 
injury  to  his  marsh,  and  considered  it  contrary  to  all  prin- 
ciples of  right  and  equity  that  they  sh  uld  be  allowed  to 
do  so  for  they  would  then  be  called  upon  to  dec.de  what 
amount  the  owners  oi^  the  marsh,  the  majority  of  whom 
had  appointed  the  a.ssessors,  should  pay  to  one  of  the 
co-owners  who  could  not  control  the  appointment  of  any 
one  of  the  assessors."  It  is  difficult  to  gather  from  the 
judgment  referred  to  how  far  the  opinion  of  the  learned 
judge,  which  was  the  judgment  of  the  court,  was  influencd 
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by  the  considerations  of  justice  and  equity  to  which  he 
referred,  and  in  what  respects  it  was  dependent  upon 
inferences  drawn  from  the  terms  of  the  statute  then  in 
force.  In  so  far  as  it  was  founded  on  considerations  of 
equity  and  justice  it  can  have  no  application  here.  As  to 
the  expenses  provided  for  in  the  items  under  consideration 
here,  either  the  amounts  payable  or  the  manner  of  ascer- 
taining them  have  been  agreed  upon  by  the  parties  claim- 
ing to  be  injured.  The  statute,  itself,  provides  for  their 
ascertainment  by  methods  under  which  no  injustice  can  be 
done.  If  the  decision  referred  to  is  dependent  upon  the 
terms  of  the  statute  then  in  force,  we  have  no  means  of 
knowing  what  the  reasoning  was  by  which  the  learned 
judge  arrived  at  his  conclusion.  In  any  case  the  statute 
now  in  force  is  different  in  many  important  respects  from 
the  chapter  of  the  Revised  Statutes  under  which  the  case 
of  Bishops  Uyke  was  decided.  I  can  find  nothing  in  the 
statute  now  in  force  to  say  that  a  liability  lawfully 
incurred  cannot  be  legally  provided  for  by  the  imposition 
of  a  rate  until  the  precise  amount  of  it  is  ascertained. 
Section  36,  it  is  true,  provides  that  if  delay  is  necessary  in 
order  to  ascertain  the  amount  due  for  compensation  to  any 
one  or  the  costs  and  expenses  of  any  necessary  litigation, 
or  if  there  is  any  other  good  cause,  the  expenses  of  or  inci- 
dental to  the  work  or  works  may  form  the  subject  of 
more  than  one  rate."  But  the  statute  does  not  prevent 
the  commissioners  from  including  in  the  first  rate  so  much 
of  the  unascertained  compensation  as  they  know  must 
necessarily  be  paid,  and  I  think  that  where  a  proprietor 
obiects  t  J  a  rate  because  the  amount  which  it  is  intended 
to  provide  for  is  unascertained,  it  is  incumbent  upon  him 
to  offer  some  sort  of  proof  that  the  amount  provided  for  is 
more  than  will  be  requisite.  The  language  of  section  29, 
subsection  c.  to  which  our  attention  was  directed  at  the 
argument,  is  wide  enough  to  apply  to  any  sum  known  to 
be  payable  although  the  precise  amount  or  even  the  actual 
and  proper  claimant  may  not  yet  be  ascertained.     These 
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words  do  not  appear  to  be  in  the  statute  under  which  the 

case  of  Bishops  Dyke  was  decided,  and   they  seem  to  me 

to  justify  this  court  in  upholding  the  rate  on   the  only 

point  on  which  the  certiorari  has  been  granted. 

In  my  opinion  the  appeal  of  the  commissioners  should 

be  allowed  with  costs. 

Appeal  allowed  with  costs. 

Note. — The  decision  in  the  foregoing  case  decided  the 
cases,  In  re  Assessinent  of  John  A.  Mosher,  et  al  and  In  re 
Assessment  of  Windsor  Baptist  Church.  Refemng  to  the 
latter  case  the  learned  judge  said  : 

The  only  question  in  this  case  that  is  not  disposed  of 
by  the  judgment  in  the  case  of  the  Dominion  Cotton  Mills 
Company  arising  out  of  the  same  assessment,  is  the  ques- 
tion whether  the  lands  of  the  Baptist  Church  are  a  part 
of  the  Trecothic  Marsh.  This,  it  seems  to  me,  is  a  question 
of  physical  geography  pure  and  simple  and  is  settled 
against  the  Church  by  the  affidavits  of  Mr.  Morse  and  Mr. 
Shand  who  show  that  when  the  aboiteau  was  out  the 
lands  were  partially  overflowed  by  the  tide  and  that  it 
was  necessary  to  secure  the  consent  of  the  railway  depart- 
ment to  the  temporary  clasing  up  of  the  culvert  on  the 
Windsor  Branch  of  the  Intercolonial  railway  to  protect 
them  while  the  aboiteau  was  in  process  of  construction. 
This  protection  was  only  a  temporary  device  as  is  shown 
by  the  affidavit  of  O'Brien,  without  which  we  might  safely 
have  assumed  that  the  railway  department  would  not 
consent  to  the  permanent  closing  up  of  a  culvert  found  to 
be  necessary  w^hen  the  road  was  constructed.  The  question 
of  more  or  less  in  the  assessment  is  not,  I  think,  within 
the  jurisdiction  of  this  Court.  It  was  a  matter  to  be 
determined  to  the  best  of  their  judgment  by  the  commis- 
sioners and  they  have  sworn  that  they  took  into  account 
the  advantage  derived  by  these  lands  from  the  protection 
attbrded  by'the  roadbed  of  the  railway  and  the  fact  that 
by  reason  of  this  protection  they  were  not  so  dependent 
upon  the  dyke  as  the  lands  to  the  east  of  the  railway. 
The  commissioners  in  charge  had  the  power  and  tvere  in 
fact  under  a  duty  to  do  the  work  irrespectively  of  any 
resolution  of  proprietors  and  the  land  owners  cannot  lie 
by  while  it  is  done,  make  no  protest  against  the  execution 
of  the  work,  and  then  object  to  the  contribution  of  their 
proportion  of  the  amount  required  to  pay  for  it. 
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McKiNNON  V.  Petrie. 

Before  Townshend,    Fraser  and   Russell,   JJ 
Trial— Finding  of  judge  on   question  of  fact  set  aside. 

In  an  action  to  recover  a  balance  of  $ioo,  claimed  to  be  due  on  account 
of  two  lots  of  land  sold  by  plaintiff,  the  evidence  satisfied  the 
majority  of  the  Court  that  the  whole  amount  which  defendant  agreed 
to  pay  had  been  paid  either  to  plaintiff  or  to  her  duly  authorized 
agent. 

Held^  that,  under  these  circumstances,  the  judgment  of  the  trial  judge  in 
plaintiffs  favor  must  be  reversed,  defendant's  appeal  allowed  with 
costs,  and  judgment  entered  for  defendant. 

Appeal  from  the  judgment  of  Meagher,  J.,  in  favor  of 
plaintiff  in  an  action  to  recover  a  balance  alleged  to  be 
due  for  land  sold  by  plaintiff  and  conveyed,  at  defendant's 
request,  to  Marie  Petrie.  The  judgment  appealed  from 
was  as  follows  : 

Two  lots  of  land  were  sold  by  the  plaintiff  to  the 
defendant  for  the  respective  prices  of  SlOO  and  $600. 
The  present  action  is  to  recover  $100  alleged  to  be  due  on 
the  latter. 

4 

The  deed  of  the  former  lot  appears  to  have  been 
executed  by  the  plaintiff  and  delivered  to  the  defendant, 
to  be  sent  by  him  to  Boston  for  execution  by  other  parties, 
there,  and  then  to  be  returned  by  the  defendant  to  her, 
and  not  finally  delivered  until  the  price  was  paid.  It  was 
never  returned  to  the  plaintiff.  The  price,  however,  was 
paid  to  the  plaintiff  through  Henry  McDonald,  some  time 
in  the  winter  of  1903.  I  mention  this  merely  to  show 
that  the  $100  so  paid  was  not  on  account  of  the  $600  lot. 
By  that  payment  the  terms  of  the  receipts,  dated  December 
18th,  1903,  were  satisfied  as  between  McDonald  and  the 
defendant.  If  it  assumed  that  Henry  McDonald  retained 
$100  out  of  the  $400  which  defendant  received  from  the 
bank  and  took  to  thi.  former's  office,  it  may  well  be  that 
it  was  that  same  $100,  which,  at  a  later  date,  was  applied 
by  McDonald  to  satisfy  the  price  of  the  $100  lot.  If  that 
8100  was  received  by  McDonald  out  of  the  $400  for  the 
purpose  of  protecting  the  defendant  in  respect  to  the 
smaller  lot,  until  the  title  was  conveyed  to  him,  it  is  clear 
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that  it  never  was  paid  to  McDonald,  as  the  plaintiffs  agent, 
in  discharge  of  the  balance  due  on  the  $600  lot.  He 
simply  held  it  on  the  defendant  s  account,  and  for  his  pro- 
tection. In  the  same  connection  I  may  observe  that  there 
is  no  evidence,  by  the  defendant  or  anyone  else,  to  show 
the  payment  of  another  $100  to  McDonald  in  discharge  of 
the  smaller  purchase. 

On  the  16th  December,  1901,  the  plaintiff's  son, 
Donald,  J.,  and  the  defendant  went  together  to  the  bank, 
where  the  defendant  presented  a  receipt  to  the  bank  signed 
by  his  wife  for  S400  out  of  her  deposit  account  therein, 
and  received  what  I  have  no  doubt  was  the  correct  amount 
from  the  bank.  He  carried  it  in  his  hand  from  the  bank, 
to  McDonald's  office,  in  company  with  Donald,  J.  The 
defendant  says  he  put  the  money  on  McDonald's  desk. 
He  gave  McDonald  a  note  for  $200,  and  the  latter  says  he 
received  on  that  occasion  $140,  and  Donald,  J.,  says  he 
received  $160,  making  a  total  of  $600,  and  thus  leaving  a 
balance  of  $100  due  on  the  $600  purchase.  It  is  not 
shown  who  counted  out  the  sums  of  $140  and  $160,  or 
either  of  them.  The  defendant  does  not  say,  in  words  or 
in  effect,  that  McDonald  took  the  money  he  put  on  the 
table,  nor  that  Donald,  J.  did,  nor  that  he  paid  it  over  to 
McDonald,  or  Donald,  J.,  either  wholly  or  in  part.  It  is 
not  shown  who  handled  the  money  after  defendant  put  it 
on  the  desk  or  table.  Donald,  J.  apparently  did  not, 
because  he  says  he  does  not  know  where  (he  probably  said 
"whether")  McDonald  or  Petrie  counted  out  the  money 
which  was  paid  to  him. 

The  evidence  satisfies  me,  (jnite  apart  from  any  ques- 
tion as  to  where  the  burden  of  proof  rested,  that  nothing 
more  than  $500  was  paid  upon  that  occsuiion,  and  there- 
fore the  balance  of  $100  on  the  $600  purchase  remains 
unpaid,  and  there  must  be  recovery  accordingly,  and  with 
costs.     There  is  no  claim  for  interest. 

1904,  I)jc.  1st.  W,  F.  O'Connor,  in  support  of  appeal. 
The  witnes-ies  not  having  been  seen  by  the  judge  this  case 
comes  within  the  principle  of  Malzard  v.  Hart,  27  S.  C. 
R.  510.  The  evidence  shows  that  the  whole  amount  was 
paid  to  Henry  McDonald. 
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Hvxih  R08H  and  T.  R.  Robertson,  contra.  Henry 
McDonald  was  not  plaintifFs  agent.  The  check  or  receipt 
of  the  16th  is  no  evidence  of  a  transaction  on  the  18th. 

W.  F,  O'Connor,  in  reply. 

1905,  March  4th.  Russell,  J. — The  defendant,  Petrie, 
must  show  that  he  paid  to  the  plaintiff,  or  upon  her  order, 
the  sum  of  $700,  that  is  to  say,  $600  for  one  lot  of  land 
and  $100  for  another  lot.  He  claims  that  he  paid  the 
8600  on  the  16th  of  December,  1901,  in  the  office  of 
Henry  McDonald,  and,  if  he  has  paid  it  at  all,  he  paid  it 
there  and  on  that  date.  The  plaintiff  herself  admits  that 
he  paid  for  the  $100  lot  and  the  trial  judge  seems  to  have 
thought  it  possible  that  this  payment  came  out  of  the 
money  paid  by  defendant  in  December,  1901.  This  sup- 
position is  rendered  quite  impossible  by  the  plaintiflTs  own 
evidence.     She  says : 

"  The  last  time  he  promised  to  pay,  was  about  a  year 
ago  this  winter.  On  that  occasion  lie  came  after  nightfall, 
asking  me  to  go  down  the  following  day  and  he  would 
pay  the  amount  to  Henry  McDonald.  He  did  pay  $100. 
The  $100  paid  was  on  the  $100  lot." 

The  witness  was  making  this  statement  on  Jany.  29, 
1904  and  therefore  the  $100  payment  was  made  about 
January,  190  S,  that  is  to  say,  about  a  year  after  the  pay- 
ment that  was  made  in  Henry  McDonald's  offic;  \  There 
is  no  suggestion  that  I  can  find  in  the  evidence  that  this 
payment  had  anj'^thing  whatever  to  do  with  the  amount 
paid  in  Henry  McDonald's  office.  If  it  had  come  from 
the  amount  so  paid  it  is  inconceivable  that  Henry  McDonald, 
who  was  called  as  a  witne.ss,  would  not  have  had  some- 
thing to  say  about  it. 

I  think  there  can  be  no  fair  qucvstion  made  as  to  the 
right  of  the  defendant  to  charge  the  plaintiff  with  what- 
ever amount  he  paid  to  Henry  McDonald.  The  plaintiff 
says  :    "  Henry  McDonald  was  acting  for  me  in  connection 
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with  the  diBpoRal  of  this  land  and  was  to  receive  all  the 
moneys  as  I  owed  him."  Again  :  '*  I  intended  that  Henry 
McDonald  should  collect  the  money  for  the  $600  lot  from 
Petrie." 

Donald  McKinnon,  the  plaintiffs  son,  says:  "I  was 
acting  for  my  mother  that  day,"  and  Donald  McKinnon 
accompanied  the  defendant  to  McDonald's  oflBce  and  cer- 
tainly was  assenting  on  behalf  of  his  mother  to  the  pay- 
ment being  made  to  McDonald. 

Everything,  therefore,  turns  in  this  case  on  what  took 
place  in  Henry  McDonald's  oflSce,  and  of  course  Mrs- 
McKinnon  knows  nothing  whatever  about  this  as  she  was 
not  there.  It  is  beyond  all  doubt  that  Petrie,  the  defen- 
dant, and  Donald  McKinnon,  the  plaintiffs  son,  went 
together  to  the  bank  on  December  16th,  1901,  and  that, 
on  present: vtion  of  a  receipt  for  $400,  the  banker  handed 
out  a  roll  of  notes  amounting  to  $400  to  Petrie.  Petrie 
says : 

"  I  went  with  Donald  John  McKinnon  to  the  bank, 
presented  it  (the  receipt)  and  got  the  $400.  I  did  not 
count  it.  I  went  from  the  bank  to  Henry  McDonald's 
with  the  money  in  my  hand.  I  placed  it  on  the  table  and 
gave  Henry  McDonald  my  note  at  three  months  for  $200." 

He  explains,  in  another  part  of  his  evidence,  that, 
although  he  did  not  count  the  n>oney,  he  watched  the 
banker  count  it  and  felt  sure  he  had  $400..  The  banker 
swears  that  he  paid  him  $400  and  that  the  cash  that  day 
balanced  exactly,  showing  that  no  mistake  had  been  made 
in  counting  the  money.     Donald  McKinnon  says  : 

"  Mr.  Petrie  carried  the  money  in  his  hand.  When  wc 
got  int(^  McDonald's  office  Mr.  McDonald  asked,  *  Was 
everything  all  right  with  regard  to  the  land  at  Mira  V 
Mr.  Petrie  said,  '  No.'  Mr.  McDonald  asked  him,  *  What 
was  wrong  V  Petrie  vsaid  :  *  There  was  sixty-nine  acres  he 
could  not  get  along  with  the  old  homestead,  part  of  the 
Morrison  grant.  He  could  not  get  a  deed  of  it.  I  said  : 
'  Keep  $100  off"  the  old  homestead  money  till  you  are  satis- 
fied in  getting  a  deed  of  the  sixty-nine  acres." 
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Petrie  denies  that  this  was  said  to  him  bj'  Donald 
McEinnon,  but  there  was  no  necessity  for  a  denial. 
Donald  McEinnon  did  not  mean  that  it  was  said  to  him. 
He  explains  this  clearly  in  his  cross-examination,  and 
shows  the  whole  transaction  at  McDonald's  office.  ^  It 
seems  to  me  that  his  evidence  in  regard  to  this  should  set 
the  question  at  rest.     He  says  : 

"  I  drove  Mr.  Petrie  from  my  home  to  Mira  Gut.  I 
went  to  his  house  with  him  and  was  with  him  all  day.  I 
left  his  house  or  shop  with  him  and  went  to  the  bank.  I 
saw  the  banker  give  Mr.  Petrie  money  and  we  went  to 
Harry  McDonald's  office.  I  got  8160  in  cash  and  credit 
for  S340  and  told  Harry  McDonalcl  to  keep  the  other 
SlOO,  that  is  $(iOO  in  all.  After  the  second  deed  was 
executed  my  mother  got  8100." 

This  makes  up  the  whole  8700  which  Petrie  was 
required  to  pay. 

The  receipt  given  by  Henry  McDonald  can  be  read 
in  accordance  with  this  statement  of  the  transaction,  but^ 
even  if  it  could  not  be  so  read,  its  terms  cannot  in  any 
way  bind  Petrie.  If  the  language  of  the  receipt  is  unintel- 
ligible, and  it  seems  to  have  been  so  considered  by  counsel 
for  both  sides  at  the  argument,  there  is  no  obligation 
upon  Petrie  to  explain  it.  If  he  had  been  a  good  business 
man  he  would  have  had  a  receipt  himself  as  a  voucher  for 
his  payment,  but  he  no  doubt  considered  that  he  was  safe 
in  the  hands  of  Henry  McDonald,  who  was  a  magistrate 
and  was,  as  he  would  aasume,  noting  the  whole 
transaction  in  his  books.  The  receipt  is  dated  December 
18th,  and  the  entry  in  the  book  bears  the  same  date. 
Possibly  Mr.  McDonald  had  no  calendar.  The  evidence 
is  perfectly  clear  that  the  payment  to  Henry  McDonald 
was  made  on  the  same  day  on  which  the  money  was 
drawn  from  the  bank.  By  what  numeral  that  day  is 
named  by  any  of  the  parties  is,  therefore,  of  no  conse- 
quence whatever.  The  terms  of  the  receipt  are  certainly 
mysterious.     They  must  be  read  in  the  light  of  the  fact 
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that  McDonald  held  a  mortgage  on  plaintiff's  property,  on 
account  of  which   the   money  received  from    Petrie    was 
being  paid,  and  of  the  further  fact  that,  assuming  Petrie 
to  have  paid  $600  on  account  of  one  lot,  and  to  be  about 
shortly  to  pay  $100  for  the  other  lot,  he  would  be  out  of 
pocket  $100  if  the  papers  for  the  8100  lot  should  fail  to 
be  completed.     The  suggestion  that  this  helps   to  explain 
the  terms  of  the  receipt,  it  must  be  admitted,  requires  us 
to  suppose  that  it  did  not  occur  to  the  parties  that  Petrie 
would  have  the  remedy  for  this  trouble  in  his  own  hands, 
in  that  he  would  not  be  bound   to  pay  for  the  $100  lot 
until  he  was  satisfied  about  the  deeds.     If    this   vseems  to 
indicate    too  great    a  degree  of    mental  confusion    to  be 
likely    to    have  existed,    the    answer   is   that    there   was 
evidently  some  obscurity  in  the  mind  of  the   writer  who 
prepared  the  receipt,  and  he  has  himself  described  the  trans- 
ac:ion  in  feeling  terms  as  "  the  stupidest  business  he  was 
ever  concerned  in."     By  this  receipt  McDonald   agrees   to 
protect  Louis  A.  Petrie  in  the  sum  of  one  hundred  dollars 
if  the  papers  for  the  $100  lot  are  not  completed,  and  to  add 
the  hundred  dollars  to   the  amount  to    be    paid    on    the 
mortgage.     Why  should  Henry  McDonald  be  undertaking 
to  protect  Petrie  in  the  sum  of  one  hundred  dollars,  if  he 
had  already  protected  himself  by  retaining  $100  from  the 
sum  drawn  out  of  the  bank  ?     The    suggestion   that    this 
was  to  be  in  the  nature  of  a  penalty  of  $100,  to  be  paid  by 
plaintiff  in  addition  to  losing  the  sale   of   her  land,  is   too 
far-fetched    and    improbable.     McDonald    was    protecting 
Petrie  because  Petrie  was  paying   the  purchase  money  in 
full,  that  is  the  six  hundred  dollars  for  the  $600  lot,  and,  in 
his  mental  confusion,  he  was  assuming  for  the  moment  that 
he  would  have  to  add  it  to  the  amount  payable  under  the 
mortgage  by  Mrs.  McKinnon,  as,  indeed,  he  would  have 
been  justified  in  doing,  had  he  made  the  proper  credit   at 
the  moment.     He  has  evidently  become  confused  over  the 
business  and,  in  his  attempt  to  carry  out  Donajd  McKinnon's 
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•  suggestion,  has  possibly  enriched  himself  unconsciously 
at  Mrs.  McKinnon's  expense.  Either  this  or  Donald 
McKinnon  has  in  some  way  allowed  one  hundred  dollars  to 
slip  through  his  fingers  between  the  magistrate  s  office  and 
his  mothei's  house.  In  neither  case  can  Petrie  be  held 
responsible.  If  the  mistake  of  the  magistrate  be  the  true 
solution  of  the  mystery,  the  defendant  certainly  must  not 
suffer.  McDonald  was  not  his  agent  and  the  defendant 
had  undoubted  authority  from  the  plaintiff  to  pay  Henry 
McDonald  the  money  due  for  the  plaintiff's  land. 

The  appeal  will   be  allowed  with  costs  and   judgment 
given  for  the  djefendant. 

TovTKSHEND,  J.  concurred. 

Fraser,  J.  dissented. 

Aj^peal  allowed  with  cofif». 


In  re  Estate  of  Martha  Slaughenwhite. 

Before   Mbagher,   Townshend  and    Russell,  JJ. 

Parent  and  child — Services  rendered  under  nf^cement  to  make  provision 
by  wiV/— Quantum   meruit. 

PlaintifT  was  induced  to  give  up  (he  employment  at  which  she  was 
earning  her  living,  and  go  and  live  wiili  her  mother,  in  consequence 
of  her  mother's  promise  to  leave  her  .-ill  her  property  at  her  death. 
It  was  shown  by  the  evidence  that,  during  three  years  at  least, 
plaintiffs  services  were  understood  not  to  be  gratuitous.  The 
mother  having  failed  to  make  provision  as  agreed  plaintiff  was  held 
entitled  to  recover  on  j^l  quantum  meruit  for  her  services  during  the 
time  stated. 

Heidi  also,  that  plaintiff,  who  was  divorced  and  not  living  with  her 
husband,  must  be  assumed  to  be  emancipated  and  not  a  minor. 

This  was  an  appeal  from  the  judgment  of  W.  R. 
Foster,  Esq.,  Judge  of  Probate,  disallowing  a  claim  made 
by  plaintiff  against  the  estate  of  her  deceased  mother  for 
services  rendered  in  the  mother's  lifetime. 
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Plaintiff  claimed  that  she  was  induced  to  give  up  her 
employment,  at  which  she  w^as  earning  her  living,  and  go 
rfnd  work  for  her  mother,  in  consequence  of  her  mother's 
promise  to  leave  her  all  her  property  at  her  death,  and 
that,  in  consequence  of  her  mother's  failure  to  make  pro- 
vision as  agreed,  plaintiff  was  entitled  to  be  remunerated 
for  the  value  of  the  work  done  and  services  rendered. 

The  judgment  appealed  from  was  as  follows : 

The  law  seems  to  be  that  if  the  service  has  been  with 
a  near  relation  of  the  party  serving,  a  hiring  cannot  be 
presumed  from  it,  but  an  express  hiring  must  be  proved 
in  order  to  support  a  claim  for  wages  ;  for  the  law  regards 
services  rendered  by  near  relatives  to  one  another  as 
gratuitous  acts,  and  does  not  presume  that  they  are  to  be 
paid  for,  unless  there  is  an  express  contract  to  that  effect. 

I  have  no  doubt  that  the  claimant  was  induced  to 
leave  her  employment  and  go  to  her  mother  in  the  hope 
and  upon  the  distinct  promise  of  getting  all  her  mother's 
property  at  her  death,  yet  I  do  not  find  that  there  was  a 
hiring,  or  any  contract  for  wages  ;  neither  do  I  think  that 
the  services  performed  by  her  were  of  so  extraordinary  a 
character  as  to  justify  me  in  allowing  the  claim  on  a 
quantum  meruit  under  the  decision  in  McGuijan  v.  Smith, 
21  S.  C.  C.  263. 

The  claim  is  therefore  disallowed. 

1904,  Nov.  27th.  J,  B,  Kenny,  in  support  of 
appeal.  Services  rendered  by  a  child  for  a  parent  stand 
on  the  same  footing  as  those  of  a  stranger,  except  that 
there  is  a  presumption  that  the  services  are  gratuitous. 
There  is  no  obligation  upon  us  to  show  an  express  contract 
for  wages.  We  have  overcome  the  presumption  that  the 
services  were  gratuitous  by  evidence  that  the  daughter 
was  emancipated.  There  is  no  presumption  in  this  case. 
Eversley  on  Domestic  Relations,  552;  Am,  and  Eng. 
Ency.  of  Law,  vol.  21,  p.  1063.  Under  the  circumstances 
of  this  case  we  are  entitled  to  recover  as  on  a  quantum, 
m,eruit  Jacobson  v.  LeGrange  3  Johns  N.  Y.  199; 
Patterson  v.  Patterson,  13  Johns  N.  Y.  379 ;  Addison  on 
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Contracts.  10th  ed.,  p.  806  ;  Jewry  v.  Bitsk,  5  Taunt.  302. 
As  to  the  case  of  a  child,  Walker  v.  Bonghner,  18  O.  R. 
448 ;  Murdoch  v.  West,  25  N.  S.  R.  172  ;  S..  C\,  24  S.  C.  R. 
305;  McGagan  v.  Smith,  21  S.  C.  R.  263.  There  is 
sufficient  corroboration  of  the  plaintiff's  story. 

T.  R.  Robertson,  contra.     In  McGugan  v.  Smith  the, 

relation  of  parent  and  child  did  not  exist  and  the  services 

performed  were  extraordinary.     The  fact  that  there  is  a 

promise  to  make  a  provision  in  a  will  does  not  affect  the 

question.      Is  was  not  upon  this  ground  that  the  plaintiff 

succeeded  in  McGugan   v.  Smith.     In  Murdoch  v.    West 

the  jury  found  that  there  was  an  agreement  to  pay  wages 

Walker  v.  Boughnnr.     There  must  either  be  extraordinary 

services  or  a  promise  to  pay  wages  to  enable  plaintiff  to 

recover.     The  evidence  all  points    to    the    fact    that   the 

services  were  gratuitous.     Tliere  is  no  sufficient  corrobera- 

tion  of  the  plaintiff  within  the  meaning  of  the  Witness  & 

Evidence  Act.     Radford  v.  McBimald,  18  Ont.  App.  173  ; 

Tucker  v.  McMaim,  11  O.  R.  718  ;  Finch  v.  Finch,  26  Ch. 

D.  267 ;  Schuyler  on  Domestic  Relations,  s.  269  ;  Everdey 

on  Domestic  Relations,  p.  863. 

J.  B.  Kenny,  in  reply.  As  to  corroboration  Radford 
V.  McDonald,  18  Ont.  App.  167  ;  Green  v.  McLeod,  23 
Ont.  App.  676 ;  McDonald  v.  McDomdd,  33  S.  C.  R.  145. 

1905,  January  10th.  Meagher,  J.  (oral).  There  is 
evidence  showing  a  request  by  the  mother  that  the  daugh- 
ter should  remain  at  home.  The  claimant  was  divorced 
and  not  living  with  her  husband  and  must  be  assumed  to 
be  emancipated  and  not  a  minor.  During  three  years,  at 
least,  the  services  were  understood  not  to  be  gratuitous. 
The  judgment  is  on  the  theory  that,  in  the  absence  of 
express  contract,  the  claimant  could  not  recover  unless  for 
services  of  an  extraordinary  character,  which  the  judge 

4 — X.  S.  B.  38. 
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iound  these  were  not.  The  judge  misapprehended  the 
effect  of  the  decision  in  McGwjan  v.  Smith,  (24  S.  C.  C. 
263.) 

What  was  held  in  that  case  was,  that,  although  the 
alleged  agreement  to  provide  for  the  plaintiff  was  not  one 
which  could  be  specifically  enforced,  as  it  was  clearly 
shown  that  the  services  performed  were  not  intended  to  be 
gratuitous,  and  plaintiff  was  entitled  to  remuneration  for 
her  services,  the  amount  allowed  by  the  learned  judge 
before  whom  the  case  was  tried  was  not  too  much. 

The  appeal  will  be  allowed  with  costs  and  plaintiff  s 
claim  allowed  to  the  extent  of  three  years'  services — in  all 
S250.00.  As  both  parties  were  wrong  in  the  Probate 
Court  each  should  bear  his  proportion  of  the  costs  below. 

Appeal  allowed  with  costs. 


Meyers  v.  Black uur.v. 

Before  Townshend,  Mka(>her,   Fraser   and    Russell,  JJ. 

Infant — Avoidance  of  bill  of  sale  given  to  secure  loan — Action  for  con- 
version of  goods — Term  *^  necessaries  " — Estoppel — Costs — 
Judges   discretion    depriving  successful  party  of 

Defendant  advanced  to  plaintiff  who,  to  his  knowledg'e,  was  an  infant 
under  the  ajje  of  21  years,  a  sum  of  money  to  be  employed,  in  the 
purchase  of  a  horse,  taking  as  security  for  the  loan  a  bill  of  sale, 
which  was  properly  executed  and  filed  in  the  office  of  Regfistrar  of 
Deeds.  Defendant,  hearing*  that  plaintiff  was  about  to  sell  the  horse, 
took  possession  under  the  bill  of  sale  and  sold  to  a  third  party. 

Heldf  affirming  the  judgment  of  the  County  Court  judge,  that  plaintiff 
was  entitled  to  recover  in  an  action  for  conversion  ;  that  the  repu- 
diation of  the  bill  of  sale  by  the  infant  avoided  it,  and  that  defendant 
had  no  protection  under  it  for  the  act  which  he  committed. 

Also^  that  the  ownership  of  a  horse  by  one  in  plaintiffs  circumstances 
did  not  come  within  the  term  **  necessaries." 

Also,  that  the  fact  that  plaintiff  stood  by  and  allowed  the  horse  to  be 
sold^without  objection  did  not  assist  defendant,  as  an  infant  could  no 
more  estop  himself  by  conduct  of  this  sort  than  he  could  contract. 

Also,  the  trial  judge  having  deprived  plaintiff  of  costs,  on  the  ground 
that  he  had  sworn  falsely  during  the  course  of  the  trial,  that  his 
discretion  in  this  particular  should  not  be  interfered  with. 
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This  was  an  appeal  from  the  judgment  of  Wallace,^ 
C.  C,  J.  in  favor  of  plaintiff  in  an  action  against  defendant 
for  converting  to  his  own  use  and  wrongfully  depriving 
plaintiff  of  the  use  and  possession  of  plaintift'a  horse,  and 
refusing  to  give  the  same  up  upon  demand. 

Defendant  relied  upon  a  chattel  mortgage  of  the  horse, 
given  to  him  by  plaintiff  to  secure  repayment  of  the  sum 
of  S63,  advanced  by  defendant  to  be  used  by  plaintiff  in 
part  payment  of  the  purchase  price  of  the  horse. 

Plaintiff  replied  that,  at  the  time  of  the  making  of  the 
said  chattel  mortgage,  he  was  an  infant  and  was  not  bound 
thereby. 

The  following  was  the  judgment  appealed  from  : 

I  regret  that  I  must  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  recover  in  this  action. 

I  find  that  Howard  Myers  was  an  infant,  at  the  time 
the  contract  was  made. 

I  cannot  find  that  the  horse  was  necessary. 

I  fix  the  value  of  the  horse  at  $60,  and  I  allow  as 
damages  the  sum  of  $11.10,  and  give  judgment  for  plaintiff 
for  871.10. 

While  it  is  a  hardship  to  the  defendant  that  this  con- 
tract is  repudiated  by  the  infant,  it  must  be  remei^bered 
that  the  defendant,  in  all  cases  of  this  kind,  takes  a  risk 
when  he  enters  into  such  a  contract.  The  right  to  avoid 
a  contract  is  given  to  an  infant  for  his  protection  against 
his  own  improvidence,  and,  while  the  circumstances  in  this 
case  do  not  reflect  credit  upon  the  infant,  I  cannot  regard 
the  case  as  affording  any  exception  to  the  general  law  ou 
the  subject. 

The  order  for  judgment  refused  casts  on  the  ground  of 
the  plaintifl^'s  misconduct. 

Both  parties  appealed.     Plaintiff  from  the  refusal  of 
coBts,  and  defendant  to  reduce  the  aftnount  for  which  judg 
ment  was  given,  or,  in  the  alternative,  to  dismiss  the  actiout 

1905,  Jan.  27th.  A,  Silver,  in  support  of .  appeal. 
Tfrum^hevd  v.  Smith,  32  N.  S.  R.  305.     The  reasons  for 
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depriving  plaintiff  of  costs  are  not  set  out  in  such  a  man- 
ner  that  they  can  be  reviewed  by  this  court.  GranviUe 
V.  SmitK  19  T.  L.  R.  213. 

H.  MdlisK  K.  C.  contra.  An  infant  can  only  disaffirm 
a  contract  within  equitable  limits.  He  cannot  take  the 
benefit  of  the  contract  without  also  assuming  the  burden. 
The  plaintiff  here  cannot  recover  until  he  returns  the 
money  paid  to  him  under  the  bill  of  sale.  Simpson  on 
Infants,  p.  44  et  seq.  &  514.  Even  if  plaintiff  should 
succeed  the  damages  are  excessive.  He  has  not  suffered 
to  the  extent  of  the  value  of  the  horpe.  He  has  got  the 
price  of  the  horse.  Anson  on  Contracts,  p.  126  ;  Clarke  v. 
Cobley,  2  Cox  Eq.  173. 

A,  Silver,  in  reply.  Tliis  is  not  an  equitable  proceed- 
ing and  no  equitable  defence  is  set  up.  Am.  and  Ertg. 
Ency.  of  Law,  2nd  ed.,  vol.  16,  p.  293.  As  to  damages, 
Addison  on  Torts,  p.  514. 

1905,  March  4th.  Townshend,  J.— The  learned  County 
Court  Judge  for  district  No.  1,  has  given  judgment  in 
plaintiff's  favor  for  S71.10  damages,  and  deprived  him  of 
costs,  "being  refused,"  he  says,  "because  the  plaintiff,  . 
Howard  Meyers,  misconducted  himself."  "  I  am  satisfied 
tmoreover,"  he  adds,  "  that  some  of  his  statements  on  the 
witness  stand  were  deliberately  untrue."  The  plaintiff 
appeals  only  against  the  order  as  to  costs.  The  defendant 
cross  appeals  against  the  amount  of  damages,  and,  in  the 
alternative,  that  plaintiff's  action  should  be  dismissed. 

The  defendant  advanced  to  the  plaintiff,  who  to  his 
knowledge  was  an  infant  under  the  age  of  :il  years,  $60 
to  pay  for  a  horse,  and  took  back  from  plaintiff  a  bill 
of  sale  as  security  for  the  loan.  The  bill  of  sale  was 
properly  executed,  and  was  filed  in  the  office  of  the  Registrar 
of  Deeds.  The  defendant,  hearing  that  plaintiff  was  about 
to  sell  the  horse,  took  possession  of  him  under  the  authority 
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of  the  bill  of  sale,  and  subBequently  sold  him  to  another 
person.  For  this  conversion  of  his  property  the  plaintiff 
brings  this  action.  I  had  no  doubt,  at  the  argument,  and 
I  have  none  now,  that  the  decision  below,  on  the  only 
question  at  the  trial,  was  correct.  No  attempt  was  made 
to  show  fraudulent  concealment  by  the  plaintiff  as  to  his 
age.  The  defendant  admits  he  knew  he  was  under  age. 
The  ownership  of  a  horse  by  one  in  plaintiff  s  circumstances 
does  not  come  under  what  is  termed  "necessariea"  The 
only  argument  urged  by  defendant  s  counsel  was  that  he 
could  not  recover  without  repaying  the  money  advanced, 
and  some  cases  where  relief  was  sought  in  equity  were 
cited,  but  these  cases  have  no  application  to  an  action  of 
this  kind.  The  defendant  can  only  rely  on  such  rights  as 
the  bill  of  sale  gave  him.  The  plaintiff  repudiate  this 
instrument  on  the  ground  of  infancy.  As  defendant  made 
the  loan  and  took  the  security  with  full  knowledge  of  the 
fact  he  must  bear  the  consequences.  The  bill  of  sale  having 
become  void,  he  did  an  act  for  which  he  had  no  legal 
justification,  that  is  to  say,  taking  from  the  plaintiff  the 
horse  which  was  his,  selling  it,  and  converting  the  proceeds 
to  his  own  use.  That  plaintiff  stood  by  and  had  the 
horse  sold  without  objection  does  not  assist  the  defendant. 
An  infant  can  no  more  estop  himself  by  conduct  of  this  sort 
then  he  can  contract.  In  Leake  on  Contracts,  4th  ed.  p. 
383,  is  the  following  statement  of  the  law:  "  an  infant  can- 
not be  charged  at  law  for  money  lent,  or  upon  any  security 
for  money  lent,  though  for  the  purpose  of  expending  it  in 
necessaries."  This  statement  is  founded  on  the  authorities 
cited  in  the  footnote,  and,  without  doubt,  is  the  law.  The 
defendant  'here  has  made  use  of  a  security  for  a  loan  to 
enforce  his  claim  for  money  loaned.  Its  repudiation  by 
the  infant  made  it  void,  and  defendant  has  no  protection 
under  it  for  the  act  he  committed. 

The  learned  County  Court  Judge  has  thought  fit,  in 
his  discretion,  giving  his  reasons,  to  deprive  the  plaintiff 
of  costs. 
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'  '  I  do  not  understand  that  ho  refers  in  that  connection 
to  the  plea  of  infancy,  but  to  other  conduct  in  the  course 
Jo£  the  trial,  and  to  his  conviction  that  he  had  sworn  falsely. 
•I*  am  not  prepared  to  say  there  are  not  valid  reasons.  At 
any  rate,  I  do  not  think,  in  this  case,  we  should  interfere 
with  the  discretion  of  the  judge.  The  result  is  that  plain- 
tiflTs  appeal  as  to  costs  will  be  dismissed,  and  defendant's 
appeal  will  also  be  dismissed,  and  no  costs  of  the  appeal 
will  be  allowed  to  either  party. 

I  omitted  to  say  that,  in  our  opinion,  the  learned  judge 
has  erred  in  awarding  more  damages  than  the  plaintiff  is 
entitled  to.  We  think  860.00,  the  value  fixed  for  the 
horse,  is  the  proper  measure,  and  that  the  items  covered  by 
$11.10  are  not  properly  damages  assessable  against  defen- 
dant in  an  action  of  this  kind  under  the  evidence. 

The  defendant  to  have  the  costs  of  the  plaintiff's 
appeal  which  failed.  The  defendant  also  to  have  the  costs 
on  his  appeal.     There  will  be  a  set-off. 

Fraser  and  Russell,  JJ.  concurred. 

Meagher,  J.  concurred  except  as  to  costs. 

Both  ajypeals  dismissed. 
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Beckham  v.  Hickey. 

Before  Townshend,  Frasbr  and  Ri'Ssell,  JJ. 

Landlord  and   Tenant— Distress  for  rent — lrrei»ularitics  in  proceeding 
— Damages   improperly  awarded. 

Defendant  distrained  upon  plaintiffs  g'oods  for  rent,  then  overdue,  but 
nothings  further  was  done  and  no  special  damaj^e  was  shown. 

Held^  that,  if  there  were  irregularities  in  connection  with  the  making  of 
the  distress,  defendant  was  protected  by  the  Act  (R.  6.  1900,  c. 
172,  s.    10). 

A  previous  distress  of  plaintiffs  goods  wan  irregular  in  a  number  of 
particulars,  among  others  as  including  goods  which  were  not  dis- 
trainable,  and  omission  to  give  the  notice  required  by  the  statute, 
s.  2,  but  none  of  the  articles  were  removed  from  the  premises,  plain- 
tiff continued  to  use  them  as  before,  and  the  distress  was  abandoned 
before  anything  had  been  sold. 

Held^  that,  to  entitle  plaintiff  to  damages  on  account  of  the  irregularities 
committed,  some  substantial  hurt  or  injury  must  be  shown,  resulting 
from  the  irregular  proceeding,  and  that,  in  the  absence  of  proof  of 
actual  damage,  the  trial  judge  erred  in  awarding  damages  to  plain- 
tiff, and  his  decision  on  this  point  must  be  reversed  with  costs. 

This  wan  an  appeal  from  the  judgment  of  I)odd,  C.  C. 
J.  in  favor  of  plaintiff  in  an  action  claimincj  damages  for 
wrongful  distress. 

The  judgment  appealed  from  was  as  follows  : 

The  plaintiff,  on  the  15th  day  of  October,  A.  D.  1902, 
verbally  leased  certain  premises  from  the  defendant, 
Thomas  Hickey,  through  his  (Hickey's)  solicitor.  Mr.  D. 
A.  Hearn,  at  the  monthly  rent  of  $25.00,  such  rent  being 
payable  on  or  about  the  24th  day  of  each  month,  as  this 
was  the  time  when  the  employees  of  the  B:mk  of  Montreal 
were  paid,  and  plaintiff  was  then  bank  messenger.  On 
behalf  of  the  defendant,  Hickey,  it  was  contended  that  the 
rent  was  payable  in  advance,  but  this  was  denied  by  the 
plaintiff,  and,  as  the  first  checjue  was  datt^d  the  24th  of 
October,  1902,  and  subsequent  ones  on  the  24th  of  each 
month,  I  find  for  the  defendant  on  that  point.  On  the 
14th  day  of  September,  1903,  a  warrant  of  distress  was 
placed  in  the  hands  of  the  defendant,  John  J.  McDonald, 
as  Hickey's  bailiff,  directing  him  to  distrain  upon  plaintiff's 
goods  for  $35.00,  being  one  and  two-tifth  months'  rent  due 
on  the  25th  of  August  past.     On  the  17th  day  of  Septem- 
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ber  the  bailiff  went  to  the  house  and  obtained  a  list  of 
goods  from  plaintiff's  wife,  taking  them  down  in  writing 
as  given  him,  but  not  putting  his  hand  on  anything,  nor 
did  he  see  any  of  the  goods  mentioned  to  him.  He  then 
left.  He  gave  no  notice  as  required  by  section  2  of  chapter 
172,  R.  S.  N.  S.  (1900).  He  says  he  did  not  "give  Mrs. 
Beckham  or  plaintiff  any  paper.  A  copy  of  exhibit  7  M. 
D.  is  all  I  left  at  house."  7  M.  D.  is  an  undated  inventory 
of  the  goods  distrained.  Subsequently  he  left  at  the  house 
a  notice  of  sale  dated  the  28th  of  September.  Section  2  of 
chapter  172  is  the  same  as  the  English  statute,  2  W. 
&  M.,  chapter  5,  section  2,  and  under  that,  in  the  case 
of  Wilson  V.  Nightingale  et  al.y  8  Ad.  &  E.,  N.  S.,  p. 
1034,  a  written  notice,  to  be  given  to  the  tenant  or  left  on 
the  premises,  was  held  to  be  necessary  and  requisite  to 
comply  w^ith  the  statute.  Again,  according  to  plaintiff,  a 
large  amount  of  goods,  far  beyond,  what  was  necessary  to 
satisfy  the  demand,  was  on  the  premises,  which  is  not 
denied  by  defendants,  but  the  bailiff  made  distress,  among 
other  goods,  on  the  beds  and  bedding  and  cook  stove,  all 
of  which  were  in  use.  Plaintiffs  counsel  contended  that 
the  beds  and  bedding  in  use  were  not  distrainable,  if  other 
articles  sufficient  to  satisfy  the  demand  were  found  on  the 
premises,  and  I  think  the  point  well  taken.  And  Darby 
v.  Har7'i8,  1  Ad.  &  E,  N.  S.  828  is  authority  at  least  for 
the  contention  that  the  cookstove  is  not  liable  to  the 
distress  at  common  law.  A  cheque,  which  had  been  the 
usual  mode  of  payment,  was  sent  to  Hickey  for  $35.00. 
It  was  post-dated  to  the  day  of  pay  at  the  Bank  of 
Montreal,  but  was  refused,  and,  subsequently,  on  the  23rd 
day  of  September,  $35.00  was  tendered  Hickey  in  Dominion 
currency  in  his  own  house  and  also  refused.  An  attempt 
was  made  to  sell  the  goods  on  the  3rd  of  October,  but  the 
cookstove  was  the  only  article  offered  and,  no  one  biddinsT, 
the  sale  was  adjourned  to  the  10th  of  October.  At  that 
date  nothing  was  done  and  the  distress  abandoned.  The 
plaintiff  also  claims  no  valid  appraisement  was  made  as 
one  of  the  appraisers  had,  only  the  day  before  the  appraise- 
ment, been  released  from  gaol  on  a  criminal  charge  and 
was  out  on  bail,  but,  as  the  grand  jury  found  no  bill,  I  do 
not  think  this  contention  sustained.  On  the  26th  of 
September  another  warrant  was  placed  in  the  hands  of 
defendant,  Jefferson,  to  distrain  plaintiff  s  goods  for  $25.00, 
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a  month's  rent,  due  on  the  25th  of  September.  Acting  on 
this  Jefferson  levied  on  a  horse,  waggon  and  harness  of  the 
value,  according  to  plaintiff',  of  8250.00,  but  nothing 
further  was  done  under  this  warrant  and,  as  plaintiff* 
showed  no  special  damage,  I  think,  under  section  10  of 
chapter  172,  the  defendants,  Hickey  and  Jefferson,  are 
relieved  from  liability.  Special  damage  was  shown  under 
the  first  distress,  and  I  give  judgment  for  plaintiff'  against 
Hickey  and  McDonald,  defendants,  for  ten  dollars  damages 
and  the  general  cost  of  the  action,  and  the  defendants, 
Hickey  end  Jefferson,  to  have  judgment  on  the  issue  raised 
by  the  second  distress  with  the  costs  incidental  thereto. 

1905,  Jan.  12th.  W.  F.  O'ConnorJin  support  of  appeal. 
Although  there  was  an  irregularity,  there  was  no  special 
damage  proved.  R.  S.  N.  S.  (1900)  c.  72,  s.  10.  Where 
special  damage  is  the  gist  of  the  action  it  must  be  alleged. 
Mayne  on  Damages,  pp.  575  &  578  ;  Sullen  on  Distress, 
pp.  219,  228,  239.  Nominal  damages  cannot  be  recovered. 
Mayne  on  Damages,  p.  441  ;  Rodgers  v.  Parker,  18  C.  B. 
112  ;  Lucas  v,  Tarleton,  3  H.  &  N.  116.  The  goods  were 
not  in  use.     Simpson  v.  Hartopp,  1  Sm.  L.  C.  421. 

W,  A.  Henry,  contra.  The  distress  was  both  wrong- 
ful and  excessive.  The  rent  was  not  payable  in  advance- 
There  was  payment  before  the  distress.  The  check  was 
accepted  as  payment.  If  there  is  special  damage,  no 
matter  how  slight,  the  judgment  must  stand.  The  distress 
being  excessive  we  are  entitled  to  damages.  Excessive 
distress  is  not  within  the  statute.  Chandler  v.  Doidton. 
3  H.  &  C.  553.  If  there  is  no  previous  legal  distress  and 
a  tender  is  made  a  subsequent  distress  is  illegal.  Howell 
V.  Listowel  Co.,  13  O.  R.  476 ;  Hatch  v.  Hale,  15  Q.  B.  10 ; 
Bennett  v.  Bayes,  5  H.  &  N.  391.  There  is  evidence 
of  special  damage  by  reason  of  the  second  distress.  The 
second  distress  was  excessive. 

W.  F.  0'Connm\  in  reply.  Excessive  distress  does 
not  give  rise  to  a   right  of  action   unless  there  is  special 
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damacre.  As  to  the  Hecond  distress  there  was  no  special 
damage  proved.  As  to  tender,  Bullen  on  Distress,  pp. 
241,  212,  213. 

W,  A.  Henry,  in  reply  as  to  cross  appeal.     Clarke  on 
Landlord  &  Tenant,  pp.  837-840  ;  29  Ont.  C.  P.  507. 

1905,  March  5th.  Townshend,  J.,  delivered  the  judg- 
ment of  the  court. — There  is  an  appeal,  and  cross  appeal 
in  this  case.  The  defendant  appeals  only  against  that  part 
of  the  decision  below  which  awards  damages  and  costs 
against  him.  The  learned  County  Court  Judge  says : 
"  special  damage  was  shown  under  the  first  distress,  and  I 
give  judgment  for  plaintiff  against  defendants,  Hickey  and 
McDonald,  for  ten  dollars  damages,  and  general  costs  of 
the  action,  and  the  defendants,  Hickey  and  Jefferson,  to 
have  judgment  on  the  issue  raised  by  the  second  distress, 
with  the  costs  incidental  thereto."  Dealing,  first,  with  the 
latter  part  of  his  decision,  I  agree  with  the  learned  judge 
below  in  his  finding  that  the  rent  was  payable  in  advance. 
As  pointed  out,  the  cheques  were  made  payable  on  the 
24th  of  each  month,  which  corroborates  the  testimony  of 
defendant.  At  the  time  the  second  distress  was  made,  a 
month's  rent  was  overdue,  and  defendant  was  justified 
in  proceeding.  Nothing  further  was  done  under  this 
warrant,  and  no  special  damagew  as  proved,  and,  if  there 
were  any  irregularities  in  making  it,  sec.  10,  chap.  172, 
protects  defendants,  except  as  regards  special  damages. 

The  plaintiff's  appeal  against  tliis  part  of  the  decision 
below  will  be  dismissed. 

The  defendants  contend  that  there  is  no  evidence  of 
any  special  damage  resulting  from  the  first  distress,  and, 
to  enable  plaintiff  to  recover,  it  must  be  both  alleged  and 
proved.  It  seems  unquestionable  that  there  were  several 
irregularities  under  the  first  distress,  pointed  out  in  the 
decision  appealed  from.  The  only  contention  of  defendants, 
on  this  point,  was  that  no  special  damage  had  been  estab- 
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lished,  and  that  noniinal  damageH  cannot  be  awarded  for 
the  same.  The  words  of  sec.  10,  chap.  172,  are:  "But 
the  person  aggrieved  by  such  unlawful  act  or  irregularity 
may  recover  full  satisfaction  for  the  special  damage  he  has 
sustained  thereby,  and  no  more."  The  learned  judge  has 
not  specified  wherein  the  special  daniage  consisted,  and  we 
have,  therefore,  to  look  at  the  evidence.  That  plaintifi* 
cannot  recover  nominal  damages  for  the  irregularities 
shown  is  quite  clear.  In  Rodgers  v.  Parker,  18  C.  B,  112, 
Jervis,  C.  J.,  in  construing  the  English  act,  from  which 
ours  is  taken,  says : 

'*  If  it  means  that  the  plaintiff*  can  only  recover  where 
actual  damage  is  proved,  the  defendant  is  right.  If  it 
means  that  the  plaintiff*  may  always  recover  nominal 
damages  for  an  irregularity,  and  also  substantial  damages 
where  the  case  warrants  it,  the  plaintiff  is  right.  We 
think  the  former  is  the  right  construction." 

This  was  followed  in  Luais  v.  Tarleton,  2  H.  &  N.,  116. 

I  cannot  help  thinking  that,  in  awarding  Si 0.00  dam- 
ages, the  learned  judge  had  the  view  that  plaintiff  was 
entitled  in  any  case  to  damages  for  such  irregularities  as 
occurred.  After  examining  the  evidence,  I  fail  to  find  any 
proof  of  special  damage  suffered  in  consequence  of  the 
irregularities  which  occurred — damages  which  were  the 
natural  consequence  of  such  act.  None  of  the  furniture 
or  articles  levied  upon  were  removed  from  the  premises, 
and  plaintiff  and  family  were  in  full  use  and  enjoyment 
of  the  same  during  the  period  the  distress  remained  ;  in 
fact  the  bailiff*  did  nothing  more  than  make  a  list  of  them. 
He  afterwards  tried  to  sell  some  of  them  witliout  remov- 
ing any,  but  having  failed  to  make  a  sale,  the  distress  was 
abandoned,  and  there  was  no  further  interference.  The 
only  evidence  pointed  to  of  special  damages  was  that 
plaintiff*  says,  "  after  my  chairs  were  levied  on  I  purchased 
seven  chairs  at  75c.  ;  I  bought  a  mattress  at  §1.75.  Would 
not  have  bought  but  for  seizure."  Now,  in  my  opinion, 
the  plaintiff'  could  not  create  special  damages  in  this  way. 
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No  necessity  for  making  such  purchase  ha«  been  shown ; 
in  fact  the  opposite  is  true,  as  none  of  the  articles  were 
removed  from  his  possession,  and  he  used  them  as  before. 
Moreover,  so  far  as  the  levy  and  intended  sale  were  con- 
cerned, the  defendant  was  quite  within  his  rights  in 
distraining  on  such  furniture,  and  it  has  already  been 
shown  that  the  rent  for  which  they  were  distrained  was 
due.  No  claim  for  damage,  such  as  is  put  forward,  can  be 
attributed  to  the  irregularities  which  occurred,  nor  do  I 
conceive  that  it  comes  at  all  within  the  meaning  of  special 
damages  given  by  the  statute.  Something  substantial 
must  be  shown ;  some  real  hurt  or  injury  to  the  plaintiff 
in  consequence  of  the  irregular  proceeding  is  what  is  con- 
templated by  the  statute.  In  my  opinion,  therefore,  the 
judge  below  was  in  error  in  awarding  any  damages,  when 
no  actual  damage  was  proved,  and  that  part  of  his  decision 
should  be  reversed  and  set  aside  with  costs. 

Appeal  allowed  and  cross  appeal  dismissed  with  costs. 


McIsAAc  V.  Beaton  et  al. 

Before  Townshend,  Meagher  and  Russell,  J  J. 
IVt/l-  -  Construction —  Title — /;/  f crest —  Family, 

Testator  devised  to  his  wife,  **  all  and  singular  the  property  of  which 
I  am  at  present  possessed,  to  be  by  hor  disposed  of  amongst  my 
beloved  children  as  she  may  judg-e  most  beneficial  to  herself  and 
them,  and  I  also  order  that  all  my  just  and  lawful  debts  shall  be 
paid  out  of  the  same." 

Held^  (Russell,  J.  dissenting^  on  this  point)  that  the  effect  of  the  words 
of  the  will  was  to  ^ive  the  wife  an  absolute  estate  in  fee  simple  in 
the  land,  and  that  such  estate  was  not  cut  down  by  the  reference 
to  testator's  children. 

Held,  also,  that,  irrespective  of  the  words  in  the  first  part  of  the  clause, 
(the  land  having  been  charg-ed  with  payment  of  debts,  necessarily 
involving-  a  power  of  sale)  it  was  clearly  within  the  power  of  the 
devisee  to  dispose  of  the  land  for  that  purpose,  and  the  title  Of 
her  grantee  was  good  as  against  children  and  grandchildren  of  the 
testator,  who  claimed  that  the  wife  merely  took  a  life  estate  coupled 
with  a  trust. 
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Appeal  fix>m  the  following  judgment  of  Fraser,  J. : 

Archibald  Mclnaac,  of  Broad  Cove,  in  the  county  of 
Inverness,  through  whom  the  plaintiffs  all  claim,  on  the 
25th  day  of  November,  A.  D.  1858,  made  his  last  will  and 
testament,  which  was  duly  iiled  and  recorded  at  Port 
Hood.  By  it  he  gave  and  bequeathed  to  his  wife  his 
estate  in  the  following  "  terms"  I  give  and  bequeath  to 
my  well  beloved  wife,  Margaret  Mclsaac,  all  and  singular 
the  property  of  which  I  am  at  present  possessed,  whether 
real  or  personal,  or  wherever  situated,  to  be  by  her  disposed 
of  amongst  my  beloved  children  as  she  may  judge  most 
beneficial  to  herself  and  them/' 

After  his  death,  on  the  fifth  day  of  April,  A.  D.  1860, 
the  widow  and  her  son,  Roderick  Mclsaac,  conveyed  the 
real  estate  belonging  to  her  late  husband  to  one  Donald 
Beaton,  who,  on  the  18th  day  of  February,  A.  D.  1886, 
conveyed  to  the  defendant. 

There  is  in  evidence  also  a  paper  signed  by  Angus 
Mclsaac,  another  son,  relating  to  the  property,  and  given 
to  Donald  Beaton  and  Roderick  Mclsaac,  the  son  who 
joined  with  the  mother  in  conveying  the  land  to  Donald 
Beaton,  but  its  effect,  if  any,  can  only  affect  the  issues  if 
partition  is  decreed. 

Shortly  afterwards  she  and  her  family  moved  to  New- 
foundland, where,  some  years  afterwards,  she  died.  The 
defendant  and  his  father  have  occupied  the  property  since 
the  first  deed  was  made. 

Some  of  the  plaintiffs  who  were  minors  when  they  left 
the  province  with  their  mother,  only  returned  to  Nova 
Scotia  a  short  time  ago,  while  the  rest  are  still  absent. 

The  plaintiffs  now  ask  foi  partition,  claiming  that 
Margaret  Mclsaac  only  took  a  life  interest  in  the  lands 
Tinder  the  will,  and  not  having  exercised  her  power  of 
disposal  among  the  testator  s  children  during  her  lifetime, 
they  are  entitled  to  equal  shares  in  the  same.  The  defen- 
dant contends  the  will  gave  her  an  absolute  estate,  and 
that  the  plaintiff's  claim,  if  any,  is  barred  by  the  Statute 
of  Limitations,  Revised  Statutes,  (1900),  Cap.  167,  sees.  18 
and  19.  I  am  of  opinion  that  the  widow  took  a  life 
interest  only,  which  was  all  she  could  convey  to  Donald 
Beaton.  In  Lambe  v.  Eames,  L.  R.  6,  Ch.  App.  597,  the 
case  principally  relied  on  by  the  defendant,  the  words  used 
in  the  will  were  :  "  To  be  at  her  disposal  in  any  way  she 
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may  think  best  for  the  benefit  of   herself   and    family." 
And  where,  by  will,  she  left  a  part  to  an  illegitimate  son  of 
the  testator,  this  exercise  of  her  power  was  sustained.     But 
in  the  present  ease  the  disposal  is  to  be  amongst  my  beloved 
children.     The  woi-ds  added,  "  as  she  may  deem  most  bene- 
ficial to  herself  and  them,"  only,   give  her  power,  when 
making  the  disposal  of   the  property,  to  decide  what  she 
may  consider  most  beneficial   to  herself   and  them.     This 
would  give  her  a  right  to  give  more  to  one  than  another, 
or  to  two  or  more  as  against  the  others,  according  to  the 
benefits  she  and  they  respectively  received.     She  made  no 
such  disposal  during  her  lifetime.     When,  by   her  death, 
her  life  interest  ceased,  the  property  belonged  equally  to 
the  testator's  heirs.     As  equality  is  equity,  this  result  must 
follow.     I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
partition,  and  I  decide  accordingly. 

1905,  Jan.  11th.     H,  MtUisK  K.  C,  H,  Mclnnes,  and 
J.  H.  Jamieson,  in  support  of   appeal.     Under  the  will 
Margaret  Mclsaac  could  convey  the  estate  to  Beaton  by 
deed  in  order  to  pay  the  debts  of  the  estate.     Farwell  on 
Powers,  1st  ed.  p.  65  ;  Collier  v.  Finch,  5  H.  L.  C.  905  at 
922  ;  Eid8forth  v.  Ai'rmtead,  25  L.   J.   Ch.   237  ;  Story  8 
Equity  Jurisprudence,  ss.  1130,  1131.     Margaret  Mclsaac 
either  had  a  life   estate   with   power  of  appointment,  and 
was  an  express   trustee   for  her  children,  or   she  had   the 
abs:»lute  title.     The  moment  she  sold,  the  Statute  of  Limi- 
tations began  to  run  against  the  cestais  que  trust  and  they 
were  barred  in  twenty  years,     The  moment    the   right   of 
the  trustee  is  barred  the   right  of   the   ceMuin  que  trust 
becomes  barred.     Lewin  on  Trusts,  s.   1056  ;  R.  S.  N.  S. 
(1900)  c.   167,  ss.  18  &  19;    Hicks  v.    Williains,  15  O. 
R.  228  ;  Corbin  v.  Brampton,  3  Ad.  &  El.    63  ;  Shea   v. 
BurcheU,  27  N.  S.  R.  235.     The  right  of  action  accrued 
at  the  time  of  the  sale.     The  children  then  had  a  right  to 
bring  a  declaratory  action.     Under  the  will   the    widow 
took  an  absolute  estate  in  fee  simple.     Estate  oj  Hamilton, 
(1895)  1  Ch.  373  ;  S.  C.  (1895)  2  Ch.  370  ;  UiiriJbe  v.  Eame^^ 
L.  R.  6  Ch.  App.  597  ;  WilUanis  on  Executors,  p.  574 
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A.  A.  McKay  and  D.  McNeil,  contra.  The  will  con- 
fers on  the  widow  a  power  to  apportion  the  property 
amongst  testator  s  children,  and  gives  her  a  discretion  as 
to  the  exercise  of  the  power.  She  need  not  exercise  the 
power  until  the  end  of  her  life.  She  can  do  it  by  will. 
She  had,  therefore,  a  life  interest  in  the  estate.  The 
children  take  no  interest  until  the  power  has  l:)een  exercised 
or  there  has  been  default.  There  can  be  no  default  until 
death.  Smitlts  Principles  of  Equity,  pp.  42  to  44.  The 
persons  who  were  to  take  under  the  power,  were  not 
determined  until  the  death  of  the  donee  of  the  power. 
Jarwxin  on  Wills,  p.  372.  In  Lambe  v.  Enmet*,  L.  R.  6 
Ch.  App.  597  the  power  of  disposal  was  unlimited.  That 
was  a  case  of  a  precatory  trust.  Ciirnick  v.  Tucker y  L. 
R.  17  Eq.  320;  X«  MarclmiH  v.  Le  Marrhavt,  L.  R.  18  Eq. 
414.  There  is  evidence  that  there  was  pei-sonal  property 
for  the  payment  of  the  debts.  The  children  had  no  estate 
in  the  property  until  the  mother  died.  Right  of  entry 
and  right  of  action  are  the  same  thing  under  the  statute. 
Theohild  on  Wills,  p.  297  :  Hardivg  v.  Glyim,  1  Atk.  544. 

H,  Mellish,  K.  C,  in  reply.  Under  this  will  the 
interests  of  the  children  arose  upon  testator's  death.  The 
widow  had  no  interest,  but  merely  tlie  bare  legal  title. 
Farwell  on  Powers,  pp.  57  &  58. 

1905,  March  4th.  Townshend,  J. — The  land,  the  subject 
of  this  action,  was  owned  by  the  trstator,  Archibald  Mclsaac, 
who  died  in  Dec,  1858.     He  made  the  following  will : 

"  I  give  and  bequeath  to  my  beloved  wife,  Margaret 
Mclsaac,  all  and  singular  the  property  of  which  I  am 
possessed,  whether  real  or  personal  or  wheresoever  situated, 
to  be  by  her  disposed  of  amongst  my  beloved  children  as 
she  may  judge  most  beneficial  to  her  and  them,  and  also 
order  that  all  my  just  and  lawful  debts  shall  be  paid  out 
of  the  same." 

He  left  a  widow,  and  nine  young  children  in  very  poor 
circumstances,  so  much  so  that,  after  his  death,  they  were 
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to  some  extent  dependent  on  the  neighbors  for  support- 
He  was  in  debt,  and,  beyond  the  lot  of  land  on  which  they 
lived,  seems  to  have  had  nothing  except  some  few  cattle. 
In  1860  the  widow  determined  to  remove  with  her  children 
to  Newfoundland   where  she  died  in  1882.     Before  she 
left,  OQ  5th  April,  1860,  she  sold,  and  conveyed  the  land 
in  question  to  Donald  Beaton  who  paid  her  $600.00,  pre- 
sumably the  value  of  the  property,  situate  as  it  was,  at 
that  time,  in  a  remote  settlement  in  the  northern  part  of  the 
county  of  Inverness.     Donald  Beaton  took  possession  and 
occupied  it  until   1866,  when  he  conveyed  it  to   his   son, 
John  L.  Beaton,  the  defendant.      Within  the  last  few  years 
a  coal  mine  has  been  opened  and  is  now  being  operated 
in  the  vicinity,  which  has  greatly  enhanced  the   value  of 
all  land  in  that  locality.     Owing,  no  doubt,  to  this  change 
the  attempt  is  now  being  made,   by  some  of  the   children 
and  grandchildren    of    Archibald    Mclsaac,  to   wrest   this 
land  from  the  defendant.     Whether  they  can  successfully 
do  so,  must  depend  on  the  construction  of  the  will,  that  is 
to  say.    Does  the  will    give    to    his    widow,  Margaret,  an 
absolute  estate  in  fee-simple,  or  merely  a  life  estate  coupled 
with  a  trust  in  favor  of  deceased's  children  ?      Did  it  con- 
fer upon  her  only  a  power  to  divide  the  land  amongst  his 
children,  or  did  it  empower  her  to  dispose  of   it  "  as  she 
may  judge  mast  beneficial  to  herself  and  them  "   by  selling 
and  using  the  proceeds  for  her  and  their  benefit  ? 

In  reaching  a  conclusion  on  this  important  question 
the  intention  of  the  testator,  as  gathered  from  the  whole 
will,  must  first  be  sought  for,  and,  in  seeking  for  that 
intention,  regard  must  be  had  for  his  circumstances,  and 
the  condition  of  his  family  at  the  time  he  made  it.  As 
already  pointed  out,  he  had  very  little  to  leave  his  large 
family  who,  with  his  widow,  would  have  to  be  maintained 
at  an  age  when  they  could  do  little  for  themselves,  and 
he  was  in  debt.  The  lot  he  owned  contained  100  acres  of 
the  value,  judging  from  the  price  paid  of  about  $600.00. 
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This,  with  a  few  cattle  was  all  he  could  provide  and  even 
these  were  subject  to  the  payment  of  debts  he  owed.  He 
probably  foresaw  the  difficulty  which  the  widow  no  doubt 
found  of  their  being  able  to  make  a  living  out  of  his 
property. 

The  farm  had  to  be  worked  if  they  continued  to  occupy 
it.  Who  was  to  work  it  t  The  debts  had  to  be  paid. 
How  were  these  to  be  met  ^  Such  and  like  considerations 
must  have  been  before  him  in  making  his  will,  and,  for 
such  reasons,  it  appears  to  me  he  intended  to  give  to  his 
wife  the  land  absolutely,  with  all  he  possessed,  to  use  and 
dispase  of  as  she  thought  "  most  beneficial  for  herself  and 
children,"  and  also  for  payment  of  his  debts.  As  I  under- 
stand the  language  of  this  will,  she  is  not  restricted  to 
disposing  of  the  land  itself  amongst  the  children,  but "  as  she 
may  judge  most  beneficial  for  herself  and  them,"  that  is 
to  say,  to  do  with  it  as  in  her  unlimited  discretion  she 
thinks  best,  not  for  the  children  only  but  for  herself  as 
well.  If  she  judged  it  most  beneficial  to  sell,  she  had 
authority  to  do  so;  if  she  thought  best  to  remain  on  it 
and  provide  for  them  it  was  left  to  her  to  decide.  The 
testator  was  clearly  providing  for  contingencies  s^l\  of 
which  he  could  not  foresee,  and,  tlierefore,  left  his  wife 
with  a  free  hand  to  deal  with  the  property  as  she  judged 
mast  beneficial.  To  carry  out  this  intention  he  has 
used  words  which  give  to  her  the  absolute  title  in  fee,  and 
the  words  following  do  not,  in  my  judgment,  impose  any 
trust  whatever,  except  that  all  his  property  is  charged,  as 
the  law  charged,  it  with  the  payment  of  his  debts. 

In  support  of  these  views  I  need  cite  no  further 
authority  than  that  referred  to  in  the  decision  appealed 
from,  and  on  which  the  defence  chiefly  relies,  Lamhe  v. 
EameSy  L.  R.  6  Ch.  597.  That  was  an  appeal  from 
Vice  Chancellor  Malins,  reported'  10  E()uity  Cases  267.    The 

5 — X.  s.  R.  38. 
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Court  of  Appeal  affirmed  his  decision  and  the  grounds  on 
which  it  was  founded.     The  words  in  that  case  were : 

"I  .  ...  will  and  bequeath  to  my  wife,  Elizabeth, 
my  freehold  estate  ....  and  also  all  my  personal 
property  ...  of  every  description  belonging  to  me, 
the  whole  of  the  aforesaid  property  to  be  at  her  disposal 
in  an3^  way  she  may  think  best  for  the  benefit  of  herself 
and  family." 

These  words  are  almost  identical  with  those  used  in 
the  will  under  consideration.     The  vice-chancellor  says  : 

'•  He  had  a  wife  and  children,  and  the  question  is 
whether  he  has  intended  by  his  will  to  give  all  his  pro- 
perty to  his  wife,  leaving  her  to  dispose  of  it  as  she  should 
think  proper,  or  whether  he  intended  to  make  her  tenant 
for  life,  and  throw  the  obligation  upon  her  of  disposing  of 
the  property  in  favour  of  herself  and  his  family  after  her 
death." 

This  is  precisely  the  question  involved  in  this  action. 
He  then  proceeds  : 

"  Now  what  did  he  mean  by  these  woi-ds  f  I  suggested 
whether  she  could  not  have  sold  the  house,  and  whether 
any  purchaser  to  whom  she  had  sold  the  house  could  have 
objected  to  the  title  on  the  ground  that  she  was  not  a 
tenant  in  fee.  The  defendant's  counsel  admitted  that 
it  was  impossible  any  such  objection  could  have  been 
made  to  the  title,  because  she  had  the  fee  simple  vested  in 
her,  and  she  was  to  dispose  of  it  in  any  way  she  thought 
best  for  the  benefit  of  heraelf  and  family,  and  if  she 
thought  it  best  for  the  benefit  of  herself  and  family  to 
dispose  of  the  house  and  personal  property,  she  n  ight  do 

so But  I  must  ascertain   his  intention  as 

well  as  I  can  from  the  words  of  the  instrument.  And  I 
have  no  doubt  whatever,  upon  the  whole  will,  that  it  was 
the  intention  of  the  testator  to  leave  the  property  at  the 
absolute  uncontrolled  disposal  of  the  wife  for  her  to  dispose 
of  for  her  benefit,  and  to  deal  with  it  as  she  pleased.  She 
might  give  it  to  the  family  if  she  thought  proper,  but  she 
was  under  no  obligation  to  do  so.  That,  I  am  perfectly 
clear,  was  the  intention  of  the  testator." 

Then,  after  commenting  on  a  number  of  cases  referred 
to  by  counsel,  he  concludes : 
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"  It  appears  to  me  perfectly  clear  that  the  intention  of 
the  testator,  in  beginning  with  an  absolute  gift  to  his 
wife  and  going  on  to  say  that  it  was  to  be  at  her  will  and 
disposal  in  any  way  she  might  think  fit  for  the  benefit  of 
herself  and  family,  was  not  an  intention  to  cut  down  the 
absolute  gift,  but  that  the  subsequent  words  were  rather 
intended  as  a  hint  to  her,  which  was  not  intended  to  be 
obligatory  upon  her." 

In  the  Court  of  Appeal  L.  R.  6  Chancery,  597,  James, 
L.  J.  says  : 

•*  In  this  case  my  opinion  is  that  the  decision  of  the 
vice-chancellor  is  perfectly  right  If  this  will  had  to  be 
construed  irrespective  of  any  authority,  the  construction 
would,  in  my  opinion,  not  be  open  to  any  reasonable  doubt." 

Then,  referring  to  the  argument  that  there  was  a  trust 
in  favour  of  the  children,  he  says  : 

"  I  am  satisfied  that  no  such  trust  was  intended,  and 
that  it  would  be  a  violation  of  the  clearest,  and  plainest 
wishes  of  the  testator,  if  we  decided  otherwise  .... 
It  is  possible  that,  in  this  case,  there  may  be  some  obliga- 
tion on  the  widow  .to  do  something  for  the  benefit  of  the 
children,  but,  assuming  there  is  such  an  obligation,  it  can- 
not be  extended  to  mean  a  trust  for  the  widow  for  life, 
and,  after  her  death,  for  the  children  in  such  shares  as  she 

may  think  fit  to  direct It  is  impossible    to 

execute  such  a  trust  in  this  court,  and,  if  the  case  stood 
alone,  I  should  say  that  no  sufficient  trust  was  declared 
by  the  will." 

Mellish,  L.  J.  says  : 

•'  It  is  quite  inconsistent  with  a  life  estate  that  she 
nhould  be  able  to  dispose  of  the  corpna.  At  all  events  she 
was  to  determine  the  interest  which  each  child  was  to 
take,  and  also  her  own,  and  I  do  not  understand  how  a 
Court  of  Equity  can  execute  a  trust  where  the  testator 
says  that  he  has  such  confidence  in  his  widow  that  he 
wishes  her,  and  not  the  Court  of  Chancery,  to  say  what 
Rhare  she  shall  have,  and  what  share  the  children  shall 
have." 

I  think  the  learned  trial  judge  rather  misapprehended 
the  bearing  of  Lambe  v.  EanieSy  in  its  application  to  this 
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case.  One  point  in  that  case  was  whether  the  testatrix^ 
had  carried  out  the  direction  of  the  will  in  giving  a  portion 
of  the  estate  to  an  illegitimate  child,  and  the  learned  judge 
distinguishes  this  case  from  it  because,  as  he  says  :  "  In  the 
present  case  the  disposal  is  to  be  amongst  my  beloved 
children."  The  defence,  however,  cited  and  relied  on 
Lambe  v.  Fames,  to  show  that  the  widow"  took  an  estate 
in  fee,  and  that,  if  she  did,  she  had  the  unfettered  right 
to  sell  or  dispose  of  it  as  she  thought  best. 

But  Lambe  v.  Eames  is  only  one  of  a  large  number  of 
cases  construing  devise  in  which  very  nimilar  words  were 
used.  I  shall  confine  my  citations  to  one,  Hmvarth  v. 
Deivell,  29  Beav.  18,  because  it  comes  closer  to  this  case 
than  any  I  have  read.     The  words  were  : 

"  And  all  the  rest,  and  residue  of  my  estate  including 
therein  all  my  messuages,  lands,  and  tenements  of  what 
tenure  so  ever,  and  wheresoever  situate,  lying  and  being,  I  do 
give,  devise,  and  bequeath  unto  my  dear  wife,  with  power 
for  her  to  dispose  of  the  same  unto,  and  amongst  all  my 
children,  or  to  any  one  or  more  of  them,  for  such  estate 
or  estates,  either  in  fee  simple  or  in  tail,  term  of  life,  or 
other  interest,  temporary  or  lasting,  or  in  such  other  shares, 
proportions  or  interest  as  my  said  wife  shall,  in  her  dis- 
cretion see  most  fitting  and  proper." 

The  widow,  at  her  death,  bequeathed  them  to  her 
grandchildren.  The  liusband  of  one  of  the  children  insti- 
tuted a  suit.     The  Master  of  the  Rolls  said  : 

"  I  think  that  this  is  an  absolute  gift  in  the  first 
instance  ;  that  the  testator  gave  all  his  real,  and  personal 
estate  to  his  wife,  with  a  superadded  power  to  dispose  of 
the  same  amongst  certain  persons.  I  am  of  opinion  that 
he  meant  to  suggest  to  her  how  she  might  dispose  of  it,  at 
any  time  afterward,  but  it  does  not  amount  to  a  precatory 
trust,  or  cut  down  the  previous  absolute  interest.  It  is 
quite  distinct  from  all  those  cases  in  w^hich  there  were  gifts 
for  life  with  a  superadded  power.  This  is  an  absolute 
gift  wnth  a  Superadded  power,  w^hicli,  I  am  of  opinion,  does 
not  cut  down  the  absolute  interest." 
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In  the  case  of  Laiiibe  v.  Earues  Maliiis,  V.  C,  and  the 
court  of  appeal  commented  on  and  distinguished  the  cases 
cited  by  plaintifTs  counsel,  showing  that  where  the  gift 
was  absolute  in  the  first  instance,  the  addition  of  such 
words  as  we  have  here  did  not  cut  down  the  absolute  gift. 
I  do  not  deal  with  any  of  them,  as  it  is  only  necessary  to 
read  what  they  say  to  understand  why  they  do  not  control 
the  decision  in  question.  They  most  emphatically  repu- 
diate the  argument  that  such  language  constituted  a  power 
with  a  trust,  and,  further,  point  out  that  the  Court  of 
Chancery,  even  if  it  were  a  trust,  could  not  enforce  it, 
because  (I)  the  testator  designated  his  widow,  and  not  the 
court  to  carry  it  out,  and  (2)  that  such  a  trust  would  be 
too  vague  and  indefinite  for  the  court  to  execute. 

There  is  another  view  of  this  case  which,  in  my  opinion, 
completely  disposes  of  plaintifTs  contention.  If  a  trust, 
then  one  of  its  terms  was  to  pay  out  of  the  gift  the 
testators  debts.  If  the  widow  exercised  the  power  for 
that  purpose  she  was  clearly  within  her  riglits  in  disposing 
of  the  land.  The  power  of  sale  was  necessarily  involved. 
The  'evidence  as  to  debts,  after  such  a  long  period,  is  not 
as  clear  and  positive  as  it  might  have  been  nearer  to  the 
time  of  the  testator's  death,  but  still  there  is  evidence, 
both  from  the  will  itself  and  from  witnesses,  that,  at  the 
date  of  the  sale,  there  were  debts  of  the  testator  which  she 
discharged  out  of  the  proceeds  of  the  sale,  and  I  think 
the  evidence  as  to  the  circumstances  of  the  family  indi- 
cate that  she  sold  the  land  for  the  purpose  of  paying  the 
debts,  and  providing  for  herself  and  young  family. 

There  was  a  contention  that  it  was  for  the  executors 
to  pay  the  debts,  but  it  is  settled  by  authority  that,  where 
land  is  charged  with  payment  of  debts,  it  is  proper  for  the 
devisee  to  pay  them,  Vide  Colyer  v.  F'nich,  5  H.  L.  C.  905, 
The  purchaser  had  no  right  or  interest  in  examining  into 
the  affairs  of  the  estate  further  than  to  see  if  the  will  con- 
ferred upon  her  the  power  of  sale  for  that  purpose. 
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I  do  not  propose  to  deal  with  the  Statute  of  Limita- 
tions which  defendant  set  up  as  a  bar  to  plaintiff's  case. 
There  are,  in  my  opinion,  some  difficulties  in  applying  it 
here,  and  it  is  not  necessary  to  make  any  decisive  state- 
ments on  the  subject. 

For  the  reasons  given,  I  think,  this  appeal  should  be 
allowed,  and  judgment  below  reversed  and  entered  for  the 
defendant  with  costs  here  and  below. 

Meagher,  J.  concurred. 

Russell,  J. — I.  incline  to  the  opinion  that  the  learned 
trial  judge  has  made  a  valid  distinction  between  this  case 
and  the  case  of  Lamhe  v.  Eames,  6  Ch.  597,  on  which  the 
defendants  rely,  and  that  none  of  the  cases  referred  to  in 
the  opinion  of  my  brother  Meagher*  is  quite  applicable  to 
the  question  before  us.  Many  of  them  are  cavSes  of  mere 
precatory  trusts  which  it  is  the  tendency  of  the  Court  in 
modern  times  to  disregard,  unless  the  language  is  so  strong 
as  to  amount  to  an  express  trust.  There  is,  in  the  present 
case,  a  devise  and  bequest  of  the  property  to  the  wife  not 
as  in  Lamhe  v.  Eames,  "  to  be  at  her  disposal  in  any  way 
she  may  think  best  for  the  benefit  of  herself  and  family,*' 
but  "  to  be  by  her  disposed  of  amongst  my  beloved  children 
as  she  may  judge  most  beneficial  to  herself  and  them.!' 
The  precise  distinction  between  the  cases  is  pointed  out 
by  Theohcdd  (Law  of  Wills,  Gth  ed.)  wliere  he  says,  p.  475  : 

"  A  gift  to  the  testator's  widow,  to  be  at  her  dis- 
posal in  any  waj'  she  may  think  best  for  the  benefit  of 
herself  and  family,  imposes  no  trust  upon  the  widow.  The 
widow  is  to  be  the  judge  of  what  she  is  to  have  and  what 
the  children  are  to  have  and  that  is  a  trust  which  the 
court  will  not  execute.  On  the  other  hand  the  gift  may 
be  so  expressed  as  to  imp'jse  on  the  parent  some  trust  for 
the  benefit  of  the  children,  though  he  may  have  a  discre- 
tion as  to  the  interest  which  the  children  are  to  take.  Or 
the  parent  may  take  for  life  with  power  to  appoint  to  the 
children.     Again,  the  parent  may  take  merely  as  trustee 

♦Note.— The  opinion  of  Meagher,  J.,  referred  to  wa«  not  road.— iJcp. 
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for  his  children.  If,  for  instance,  the  gift  is  to  the  parent 
to  be  *  disposed  of  among  the  children/  or  to  be  *  appro- 
priated for  the  children,  or  similar  expressions/' 

Mr.  Pomeroy,  in  a  note  to  section,  1018,  while  pointing 
to  the  necessity  of  considering  Z/i  mbe  v.  Ea  nifs,  says : 

"  A  gift  to  A.  to  be  disposed  of  for  the  benefit  of  him- 
self and  his  children  has  been  construed  so  that  the  parent 
took  a  life  astate  with  a  power  of  disposition  in  favor  of 
his  children  which  would  be  a  power  in  trust/* 

It  seems  to  me  that  this  result  follows,  a  fortiori, 
where  the  devise  is  not  merely,  as  in  the  case  just  referred 
to,  "  to  be  disposed  of  for  the  behetit  of  himself  and  his 
children,"  but  is,  as  in  the  present  case,  "  to  be  disposed  of 
amongst  my  children  as  she  may  judge  most  beneficial  to 
herself  and  them."  It  would  be  a  fair  question  whether 
the  widow,  in  this  case,  took  any  interest  at  all,  under  the 
authority  of  BUikeney  v.  Blakeney,  6  Sim.  52,  save  that, 
in  that  case,  there  were  no  words  indicating  an  intention 
to  benefit  the  legatee.  In  Howarth  v.  Dewell,  29  Beav. 
18,  which  is  the  most  like  the  present  of  any  of  those 
cited,  the  devise  and  bequest  were  "  unto  my  dear  wife 
with  power  for  her  to  dispose  of  the  same  unto  and 
amongst  all  my  children,  or  to  any  one  or  more  of  them, 
for  such  estate  or  estates  either  in  fee  simple  or  in  tail, 
term  of  life  or  other  interest,  temporary  or  lasting,  or  in 
such  other  shares,  proportion  or  interest,  as  well  in  respect 
to  my  freehold  as  leasehold  or  copyhold  estates,  as  my 
said  wife  shall  in  her  discretion  see  most  fitting  and  pro- 
per." It  was  held  in  this  case  that  there  was  an  absolute 
gift  in  the  first  instance,  with  a  superadded  power  to  dis- 
pose of  the  property  amongst  certain  persons,  which  seems 
to  have  been  considered  a  mere  suggestion  to  the  devisee 
how  she  might  dispose  of  the  property,  not  amounting 
even  to  a  precatory  trust.  The  case  is  <juite  similar  in 
some  respects  to  tfie  one  before  us  ;  but  I  think  it  must 
be  distinguished.  We  have,  in  the  case  at  bar,  the  use  cf 
the  gerundive,  "  to  be  by  her  disposed  of  "  which  form  of 
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expression,  I  have  always  understood,  was  charged  with 
special  force.  An  acknowledgment  of  ardebt,  "  to  be  paid  " 
on  a  certain  day  is  held  to  import  an  express  and  absolute 
promise  to  pay,  by  analogy  to  the  ruling  under  which  the 
same  words  in  a  lease  were  held  to  be  a  covenant  to  pay 
the  rent,  Caslx)rne  v.  Button,  reported  in  Selwyn's  Xisi 
Prias..  13th  ed.,  329 ;  and  in  the  same  way,  in  a  convey- 
ance or  in  a  devise  such  as  the  present,  I  think  they 
import  a  trust,  and  not  a  mere  "  superadded  power,"  in  the 
nature  of  a  suggestion,  as  in  the  case  in  Beavav,  I  think 
that  tlie  estate  was  in  this  case  dev^ised  and  bequeathed 
as  the  learned  trial  judge  has  rightly  held  to  the  wife 
charged  with  the  testator's  debts,  and,  subject  to  these,  to 
the  wife  for  life  with  a  power  of  disposition  among  the 
children,  which  w'as  a  "  power  in  trust." 

The  property  was  no  doubt  sold  by  the  widow  in  good 
faith,  and  in  the  best  interest's  of  herself  and  her  children, 
and  I  agree  that  the  present  action  is  an  attempt  on  the 
part  of  the  plaintiff  to  get  from  this  property  a  benefit 
which  he  has  already  derived  from  the  money  for  which 
it  was  sold.  I  am,  therefore,  glad  to  be  able  to  concur  in 
the  view  that  the  transaction  between  the  widow  «^nd 
Beaton  may  be  upheld  as  a  sale  under  the  power  conferred 
by  reason  of  the  charge  of  tlie  testator's  debts.  My  first 
impressions  were  against  this  view,  because  of  the  insuffi- 
ciency of  tlie  evidence  that  there  were  debts,  or  that  the 
property  was  sold  to  pay  the  debts,  or  that  its  sale  was 
necessary  to  pay  the  debts  by  rea.son  of  the  insufficiency 
of  personal  property  for  this  purpose.  The  cases  seem, 
however,  to  support  the  doctrine  that,  while  a  court 
charged  with  the  administration  of  an  estate  should 
inquire  carefully  into  all  these  questions,  the  case  is  dif- 
ferent where  the  testator  has  himself  cli*rged  the  property. 
See  particularly  Shaw  v.  Bincev,  1  Keen,  at  p.  577. 

As  to  the  operation  of  the  Statute  of  Limitations,  the 
inquiry  is  a  very  difficult  one  for  us  because  of  the  differ- 
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ence  between  the  Ent^lish  statute  and  our  own,  which 
obliges  us  to  have  recourse  to  old  editions  of  text  books  in 
order  to  arrive  at  the  sources  of  the  law.  The  defendant 
has  contended  that  plaintiff  is  prevented  from  recovering, 
under  the  ruling  of  Lord  Den  man  in  Doe  v.  Bntiwton,  3 
Ad.  &  El.  66,  where  he  held,  under  the  combined  operation 
of  section  3  and  section  17  of  the  Statute  of  Limitations 
of  that  d.iy,  3  &  4  William,  4  Cap.  27,  that  the  action  of 
the  heir  at  law  was  barred  because  his  mother  had  been 
out  cf  possession  more  tlian  forty  years,  although  the 
right  of  possession  did  not  accrue  until  less  than  twenty 
years  before  action  brought.  But  the  circumstances  of 
that  case  were  not  similar  to  those  before  us,  and  it  is 
distinguished  by  the  editors  of  Chltfifa  third  edition,  vol. 
3,  at  p.  41.  The  case  before  us  seems  to  nje  rather  to 
resemble  the  case  stated  by  way  of  distinction  than  the 
case  of  I)i>e  v.  Corby  a.  The  editors  put  the  case  of  a 
husband  and  wife  conveying  the  wife  s  estate  by  an  assur- 
ance that  does  not  bind  the  wife.  This  has  the  effect  of 
conveying  the  estate  of  the  husband,  but  the  wife,  if  she 
survives,  and,  if  not,  the  heir  may.  on  the  husband  s  death, 
recover  the  land,  notwithstanding  the  puicha.ser  may 
have  been  in  possession  more  than  forty  years.  The 
purchaser  held  ^^  under  the  husband  by  means  of  the 
lawful  estate  which  the  husband  could  create,  and  the 
creation  of  which  had  the  effect  of  making  that  which 
was  the  wife  s  present  estate  a  future  estate  within  the 
meaning  of  the  fourth  description  in  the  3rd  section  of  the 
statute,  (corresponding  to  subsection  d.  of  section  10,  chapter 
167,  R.  S.  N.  S.  190^).  I  do  not  see  how  the  plaintiff 
here  can  be  said  to  have  had  any  right  of  action  until 
after  the  death  of  his  mother  which  occurred  in  1882. 
He  was  then  under  the  disability  of  absence  from  the 
province,  and  had  t^n  years  after  the  removal  of  the  dis- 
ability, unless  it  made  him  later  than  forty  years  after  the 
death  of  his  mother,  when  the  right  of  action  accrued. 

Appeal  allowed  unth  costs. 
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Chappell  Bros.  &  ,Co.,  Ltd.  v.  Nolan. 

Before  Townshend,  Meagher  and  Rlsskll,  JJ. 

Architect— Con t raid   to  prepare  plans — Work  not  proceeded  with — Com- 
mission  on   estimated  cost. 

Defendant  requested  plaintiff  to  prepare  for  him  plans  for  a  building:  to 
cost  from  $1,500  to  $  1, 800.  After  inspecting  the  plans,  defendant 
objected  that  the  building- shown  would  not  give  him  sufficient  room, 
and  suggested  changes  which,  he  was  told,  would  increase  the  cost. 
Defendant  assented  and  the  plans,  as  finally  prepared,  were  for 
a  building  which  would  cost  $25,000. 

Heldy  that  plaintiff  was  entitled  to  be  paid  a  percentage  on  the  latter 
amount,  and  that,  in  the  absence  of  evidence  to  fix  the  value  inde* 
p  endent  of  the  special  contract  proved  by  plaintiff,  the  amount 
a  lowed  by  the  trial  judge  could  not  be  reduced. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J. 
in  favor  of  plaintiff,  in  an  action  for  work  done  and 
materials  provided  by  plaintiff*  for  defendant  at  his  request- 
Plaintiff  claimed  the  sum  of  S750,  being  tfie  cost,  on  a 
tliree  per  cent  basis,  of  preparing  a  set  of  plans  and  speci- 
fications for  a  building  estimated  to  cost  $25,000. 

The  defence  was  that  the  agreement  made  was  for  a 
building  to  be  erected  at  a  cost  not  to  exceed  $12,000. 

The  learned  trial  judge  found  that  defendant  had  failed 
in  establishing  his  contention,  and  gave  judgment  for 
plaintiff  for  the  amount  claimed  with  costs. 

1904,  Dee.  5th.  A.  Drysdide,  K.  C,  in  support  of 
appeal.  It  is  abundantly  clear  that  there  was  a  contract 
for  plans,  specifications  and  inspection  for  three  per  cent. 
As  a  matter  of  fact  there  was  no  inspection.  Plaintiff  can 
only  recover,  if  at  all,  for  damages  or  on  a  quantum  merit  if. 

Ftfllerfoi)  and  J.  P.  Foley,  contra.  The  contract 
ro[)are  plans  and  specifications,  and  to  inspect  if 
ings  went  ahead,  and  our  contract  was  performed 
•  as  we  were  not  prevented  by  the  defendant, 
evidence  here  upon  which  wo  can  recover  on  a 
!  mfrtfif. 

f^ywl((h\  K.  C,  in  reply. 
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1905,  Jan.  10th.  Meagher,  J.  (oral).  This  was  an 
action  to  recover  compensation  for  preparing  plans  of  a 
building.  The  plans  were  prepared,  but  the  building  was 
not  erected.  At  the  first  interview  between  defendant 
and  the  architect  it  was  arranged  that  the  latter  should 
prepare  sketches  for  plans  of  a  building  to  cast  from 
.^1,500  to  81,800,  and  that  defendant  should  inspect  them. 
He  did  so,  and  said  that  they  did  not  show  a  building 
large  enough,  and  suggested  certain  changes  which  were 
noted.  He  was  told  by  plaintiff'  that  these  changes  would 
increase  the  cost,  but  directed  that  work  on  the  plans 
should  be  rushed.  Plaintiff  told  him  that  the  changes 
would  necessitate  large  additional  cast,  but  defendant 
replied  tliat.he  needed  the  room.  The  architect,  thereupon, 
prepared  the  plans  and  specifications  with  the  changes 
suggested.  Defendant  express^  satisfaction  with  the 
plans,  and  said  he  wanted  the  building  finished  nicelj*  as 
he  wanted  to  borrow  from  $25,000  to  ?80,000  on  it. 
There  is  no  specific  denial  of  this  conversation.  It  is  true 
that,  in  a  general  way,  defendant  denies  having  given 
instructions  for  plans  other  than  for  a  building  to  cost 
from  SI  2,000  to  $13,000,  but,  in  that  respect,  he  is  over- 
borne by  the  other  evidence.  The  inspection  was  only  to 
continue  while  the  buildings  were  in  course  of  construc- 
tion. Defendant  says  the  architect  told  him  the  charge 
for  inspection  would  be  three  per  cent.  This  shows  a 
weak  memory  on  his  part.  I  think  there  is  sufficient 
evidence  to  support  judgment  for  plaintiflF,  and  that  the 
prices  charged  are  usual.  The  appeal  will  be  dismissed 
with  costs. 

TowNSHEND,  J. — I  concur  in  dismissing  the  appeal, 
although  I  was  disposed  to  think,  at  first,  that  the  amount 
should  be  reduced.  That  result,  however,  cannot  be 
obtained,  because  there  is  no  evidence  to  fix  the  value  of 
the  work  independent  of  the  special  contract  proved  by 
plaintiff. 

Russell,  J. — I  agree  with  the  remarks  just  .made. 

Appeal  dmnissed  ivith  costs. 
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McIsAAC  V.  The  Municipality  of  Inverness. 

Before  Townshend,    Meagher   and    Ri'ssell,    JJ. 

Municipal   Corporation — Liability  to  pay   for  Imnds   taken  for  railway 
purposes  -Filing  plan — Mistake   as   to  immaterial   matter. 

Under  the  act  incorporating  the  Inverness  ar.\'^ Richmond  Railway  Co., 
and  amending:  acts,  it  was  provided  that  lands  required  by  the  com- 
pany for  its  rij^ht  of  way,  station  g-r.mnds,  &c.  should  be  vested  in 
the  company  upon  the  filings  of  a  plan  thereof,  as  if  the  same  were 
deeded  to  the  company,  and  that  the  owners  of  the  same  should 
only  have  recourse  for  the  lands  taken  against  the  municipality  of 
the  County. 

By  an  Act  passed  in  1903,  c.  97,  a  resolution  of  the  Municipal  Council, 
adopted  for  the  express  puq)ose  of  settling  what  land  the  munici- 
pality was  to  pay  for,  was  confirmed. 

Lands  of  the  plaintiff  were  taken  for  the  purposes  of  the  company,  and 
a  plan  filed  indicating  the  land  taken,  and  showing  it  to  be  land 
which  was  the  subject  of  an«ward  in  plaintiffs  favor  under  the  act. 

/^^/^f,  that  the  land,  being  clearly  marked  and  indicated,  became  the 
property  of  the  company  on  the  filing  of  the  plan,  and  was  properly 
charged  up  against  defendant  under  the  legislation  relating  to  the 
company. 

Aho^  that  the  liability  of  defendant  would  not  be  affected  by  1  mistake 
in  the  resolution  in  relation  to  an  immaterial  matter. 

Appeal  from  the  following  judgment  of  Fraser,  J. : 
The  pliaintiff  sues  the  defendant  municipality  for  the 
amount  of  an  award  made  by  parties  appointed  by  the 
municipality,  amounting  to  $4414,  with  interest  from  the 
29th  day  of  May,  A.  D.  1901.  The  award  was  for  lands 
belonging  to  the  plaintiff  at  Inverness,  Inverness  county, 
required  by  the  Inverness  Railway  and  Coal  Company, 
Limited.  It  is  admitted  that  the  land  required  by  the 
company  for  its  railway  track  and  appurtepances,  was 
granted  gratis  to  the  said  company,  and  the  payment  for  all 
land  so  required  is  a  county  charge.  But,  while  admitting 
this,  the  defendant  municipality  claim  that  they  are  only 
liable  for  the  limited  amount  of  land  mentioned  in  the 
Railway  Act,  all  of  which  they  have  paid  for.  The 
amount  of  land  taken  from  the  plaintiff,  and  now  held  by 
the  railway  company,  was  44.14  acres,  but  it  is  contended 
by  the  plaintiff'  that,  outside  of  the  Railway  Act,  the 
defendants  are  liable  under  chapter  107,  Acts  of  1893. 
and  chapter  97  of  Acts  of  1903,  to  the  plaintiff  for  the 
full  quantity  taken  from  him. 
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On  the  construction  to  be  put  on  these  acts  the  whole 
matter  depends.  What  was  the  reason  for  the  enacting  of 
chapter  107  of  the  Acts  of  1898  ?  Was  it  intended  to 
give  the  railway  company  larger  powers  ?  If  not,  there 
was  no  purpose  in  passing  it.  Section  9  enacts  that : 
"  The  lands  heretofore  obtained,  or  hereafter  required  by 
the  company  for  it«  right  of  way,  station  grounds,  sidings 
and  appurtenances,  shall,  upon  the  filing  of  a  plan  or  plans 
of  the  same,  or  any  of  them,  in  the  registry  office  in  the 
town  of  Port  Hood  in  the  county  of  Inverness,  forthwith 
be  and  become  vested  in  the  said  company  and  its  succes- 
sors, as  if  the  said  lands  had  l)een  deeded  to  the  said  com- 
pany, and  the  owners  or  proprietors  of  such  lands,  or  any 
of  them,  shall  thereupon  only  have  recourse  for  the  pur- 
chase money  thereof,  or  the  damages  arising  from  the 
taking  of  the  said  lands  or  any  of  them,  to  the  munici- 
pality of  the  county  of  Inverness,  under  the  provisions  of 
the  act,  chapter  83  of  the  statutes  of  1888,  and  any 
amendment  thereto." 

This,  I  submit,  went  far  beyond  tlie  provisions  of  tlie 
Railway  Act.  It  not  only  made  the  company  owners,  as 
if  they  held  deeds  from  the  parties  whose  land  had  been 
or  would  be  shown  on  the  plan  or  plans,  but  shut  such 
owners  up  to  recourse  for  the  purchase  money  on  the 
defendant  municipality.  There  is  no  doubt  that  plaintiff's 
land  was  recjiiired  by  the  defendant  ccmipany  under  this 
section,  nor  that  under  schedule  '*  A "  to  the  act,  the 
defendant  agreed  to  pay  the  owners.  Another  act  relating 
to  the  plans,  chapter  97,  was  passed  in  1903.  This  act 
was  passed  for  the  purpose  of  determining  the  quantity  of 
land  taken,  obtained,  or  required  by  the  company,  said 
company  being  the  same  as  had  taken,  and  now  holds  the 
plaintiff's  land.  At  this  date  three  plans  had  been  filed 
by  the  company  Section  1  refers  to  plan  on  file  and 
section  2  to  plans.  Both  sections  refer  to  land  taken  and 
lands  taken  but  deviated  from  or  abandoned,  and,  as  section 
9  of  chapter  107,  Acts  of  1898  mentions  plans,  I  think 
chapter  97  (1903),  and  chapter  107  (1898),  when  reaa 
together,  cover  the  three  plans  filed  previous  to  the  last 
act.  The  municipality  were  anxious  to  have  the  priviU^ges 
granted  in  1898  settled  and  determined,  and  by  said  acts 
became  liable  to  the  plaintiff  for  the  lands  taken  from  the 
plaintiff  and  now  vested  in  the  Inverness  and  Richmond 
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Railway  Company,  Limited.  This,  certainly,  was  the  view 
of  defendant,  tor  they  appointed  three  appraisers,  who,  on 
the  22nd  day  of  January.  A.  D.  1 902,  awarded  tlie  plain- 
tiff 84,414  for  the  44.14  acres  taken  and  now  held  by  the 
SQ,id  company.  I  am  strengthened  in  this  view  from  the 
fact  that  anj'  other  construction  would  deprive  the  plaintiff 
from  any  compensation  for  property  taken  from  him. 
Both  acts  were  passed  at  the  instance  of  the  municipality, 
and  the  defendant  ought  not  to  be  prejudiced  by  their 
action.  There  will  be  judgment  for  the  amount  of  the 
award,  with  interest  from  the  date  thereof,  and  costs. 

1905,  Jan.  27th.  A,  A,  McKay  and  J.  Matheson,  in 
support  of  appeal.  The  arbitrators  have  included  in 
their  award  property  not  required  by  tie  company.  The 
statutes  taken  with  the  plan  and  the  award  constitute  the 
submission  and  award.  Acts  of  1887,  c.  60,  ss.  26,  22  : 
R.  S.,  N.  S.  3rd  series,  c.  70 ;  Acts  of  1888,  e.  83,  es.  7,  8  ; 
Acts  of  1898,  c.  107,  ss.  9,  13.  From  1888"  to  1898  the 
Railway*  Act  applied  to  the  taking  of  lands  for  the  pur- 
poses of  the  railway.  L.  R,  S  Ch.  125.  Acts  conferring 
pri  ileges  must  be  construed  strictly  against  the  parties 
obtaining  them.  If  the  words  are  ambiguous  every  pre- 
sumption is  to  be  taken  against  the  company  and  in  favour 
of  the  individual.  4  Bhig.  448;  4  Myl.  c£-  Cr.  416; 
Acts  of  1903,  c.  97.  The  only  plan  on  file,  at  the  time  of 
passing  of  this  statute  and  the  resolution,  which  shows 
land  of  the  Broad  Cove  Coal  Co.  contains  only  23  acres 
of  the  plaintiff's  land.  The  word  "plans"  used  in  s.  2, 
refers  to  plans  of  lands  which  have  been  abandoned. 

H.  MtUiHh,  K.  C.  and  H.  G.  McDonald,  contra.  R.  S.  N. 
S.,  3rd  series,  c.  70,  s.  11.  Acts  of  1898,  c.  107, .s.  9  was  not 
to  enable  the  railway  to  go  on  the  land.  This  chapter  was 
intended  to  do  away  with  the  necessity  of  the  application 
to  the  commissioner.  R.  S.  N.  S.,  5th  series,  c.  53.  Acts 
of  1903,  c.  97  interprets  and  applies  s.  9  of  1899,  c.  107. 
The  only  limitation  on  the  lands  to  be  taken  by  the  corn- 
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pany  is  that  they  should  be  re<]uired.  There  is  evidence 
that  this  land  was  required,  by  the  company  for  railway 
purposes. 

A,  A,  McKay,  in  reply. 

1905,  March  18th..  Russell,  J. — I  do  not  find  it 
necessary  to  refer  to  the  arguments  that  have  been 
addressed  to  the  Court  on  the  proper  interpretation  of  the 
acts  relating  to  the  defendant  company  previous  to  the 
one  passed  in  1903,  chap.  97.  This  act  was  passed  for 
the  purpose  of  confirming  a  resolution  of  the  municipal 
council  adopted  for  the  express  purpose  of  setth'ng  what 
land  the  municipality  was  to  pay  for.  The  lands  of  the 
plaintiff,  for  which  the  award  sued  on  in  this  case  was 
made,  had  certainly  been  taken  by  the  defendant  company 
for  the  purpose  of  their  undertaking.  I  mean,  of  course, 
as  a  matter  of  fact,  waiving  any  (]uestion  of  law  which  I 
suppose  it  was  the  very  purpose  of  the  statute  to  set  at 
rest  A  plan  had  been  filed  clearly  indicating  the  land,  and 
that  it  consisted  of  fifty-one  and  twenty-nine  hundredth 
acres,  which  it  is  explained  includes  seven  and  a  quarter 
acres  for  right  of  way  and  the  forty-four  acres  which  are 
the  subject  of  the  award. 

The  only  difficult}''  that  is  made  about  the  matter  is 
that  the  resolution  on  which  the  h  gislation  is  based,  when 
referring  to  this  plan,  seems  to  take  it  for  granted  that 
the  Broad  Cove  Coal  lands,  which  are  also  mentioned  in 
the  resolution,  are  marked  on  the  plan  as  the  lands  of  the 
Broad  Cove  Coal  Company.  There  were,  at  the  time  the 
resolution  was  passed,  a  number  of  plans  on  file  covering 
the  lands  of  the  Broad  Cove  Coal  Com  pan  j^  referred  to, 
and  in  which  the  land  was  marked  as  the  land  of  the  said 
company,  and  it  would  be  a  very  natural  mistake  to 
assume  that  the  plan  on  which  the  plaintiff's  land  was 
indicated,  and  which  also  showed  the  Broad  Cove  Coal 
Company's  lands,  would  hav.e  them  marked  thereon  as  the 
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land  of  the  company.  I  think  that  this  is  a  wholly 
immaterial  matter.  The  land  of  the  plaintiff*  is  clearly 
marked  and  indicated  and  I  think  there  can  be  no  possible 
doubt  that,  on  the  filing  of  the  plan,  it  became  the  property 
of  the  company.  If  so,  it  has  been  properly  charged  up 
against  the  municipality  under  the  legislation  relating  to 
the  company,  and  the  proper  judgment  has  been  given  in 
favor  of  the  plaintiff  for  the  amount  awarded.  The  appeal 
should,  in  my  opinion,  be  dismissed  with  costs. 

TowNSHEND,  J.  concurred. 

Appeal  dismissed  with  costs. 


McISAAC  ET  AL  V.  ThE  INVERNESS  RAILWAY  AND  COAL  Co. 

Before    Mf.agher,    Fr.aser  and    Russell,   JJ. 

Arbitration  and  arvard — Lauds^  etc.  taken  /or  railway  purposes— Author' 
ity  of  arbitrator  to  act— Failure  to  ^ive  notice  before  entry- 
Trespass  --Liability  of  Company. 

By  the  Acts  of  1902.  c.  104,  the  recompense  to  the  owner  of  land  taken 
for  railway  purposes,  and  for  the  value  of  earth,  stones,  g'ravel,  etc. 
removed,  was  required  to  be  fixed  by  three  arbitrators,  one  chosen  by 
the  company,  another  by  the  owner  or  proprietor,  and,  where  these 
were  unable  to  ag^ree  as  to  the  amount  of  their  award,  :i  third,  to  be 
appointed  by.  the  two  arbitrators  first  nominated.  The  company's 
engineer  wrote  to  M.,  who  had  previously  acted  for  the  company, 
requesting^  him  to?«scertain  whether  plaintiffs  had  arrang^ed  their  title 
to  the  gravel  pit  at  Loch  Ben  in  such  a  way  that  the  arbitrators  could 
get  to  work  and,  if  so,  to  let  them  know  ihat  he  (M.)  was  prepared  to 
act,  "and  ask  them  to  appoint  their  man  so  that  you  two,  if  you  cannot 
agree  to  the  valuation,  may  select  a  third."  He  added,  **  I  will  send 
an  agreement  of  arbitration  which  each  one  can  subscribe  to,  or,  if 
they  have  one  already  drafted,  you  can  forward  it  here  for  approval.' 
No  agreement  was  sent  by  the  engineer,  and  none  was  forwarded 
for  approval  by  M.,  but,  acting  on  the  letter  received,  M.,  in  company 
with  plaintiflTs  nominee,  met  and  investigated  the  damages,  and,  with 
C,  who  was  stppointed  third  arbitrator,  signed  an  award  for  the 
amount  of  which  action  was  brought. 

Held^  (Ri'SSELL,  J,  dissenting  on  this  point)  that  the  letter  written  by 
the  company's  engineer,  in  the  absence  of  anything  in  the  statute  as 
to  how  the  arbitration  was  to  be  conducted,  or  the  steps  to  be  taken 
previous  to  inquiry,  was  as  effective  "as  any  agreement,  even  if  such 
were  necessary,  and   the  company  were  bound  by  it. 

Also^  that  defendants,  having  failed  to  proceed  in  the  regular  way,  by 
giving  notice  to  the  proprietors  of  the  purposes  for  which  they 
entered;  and  for  which  they  could  only  enter  after  notice,  were  tres- 
passers and  liable  as  such. 
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Appeal  from  the  following  judgment  of  Townshend,  J.: 

This  is  an  action  on  an  award  made  in  favor  of  plain- 
tiffs for  land  taken  by  the  defendant  company  under  the 
provision  of  the  Acts  of  1902,  chap.  104,  see.  2.     That  the 
defendant  company  entered  upon  the  land,  nearly  eight 
acres,  and  removed  the  soil,  and  cut  down  the  trees  for  the 
purpose  of  constructing  the  road  is  not  in  dispute.     It   is 
proved  that  an  award  purportini:  to  be  made  under  the 
act,  signed  by  the  three  arbitrators,  was  filed  in  the  office 
of  the  Registrar  of  Deeds  at  Port  Hood  on  the  7th  day  of 
May,  1902,  awarding  plaintiff  S960.00.     The  defence  to 
this  par*  of  the  case  is  (1)  That  the  defendants*  arbitrator 
had  no  authority  from  defendant  company  to  enter  upon 
said   arbitration,  nor  to  make  the  award.     (2)  That  no 
notice  was  given  to  the  company   of  the  arbitration  pro- 
ceedings, and  that  they  were  not  present  in  consequence, 
and  had  no  opportunity  of  having  witnesses   before   the 
arbitrators,  or  being  otherwise  heard.     That  all  the  pro- 
ceedings were  invalid  and  the  award  was  void.     McKeeu 
acted  for  the  defendant  company,  but  the  only  authority 
he  had    was   a    letter    from    defendant   companj^'s   chief 
engineer,   produced  in  evidence,  and,  without  t^oing  into 
details,  I  am  of  opinion  that  it   conferred    no   authority 
upon  him  to  act  as  arbitrator  until  a  written  agreement 
had  been  entered  into  which  was  first  to  be  submitted  to 
Mr.  Sinclair.     I  am  also  of  opinion  that  the  act  contem- 
plates an  arbitration  in  which  all  parties  were  to  be  heard, 
and  not  merelj?^  an  appraisement.     The  awnrd  made  under 
the  conditions  in  evidence  was,  therefore,  clearly  invalid; 
and  plaintiffs  cannot  recover  upon  it. 

The  plaintiffs,  in  the  alternative,  sue  for  the  trespass, 
and  seek  to  recover  the  value  of  the  land  by  p'oof  before 
roe.  At  the  trial  I  expressed  strong  doubt  whether  this 
could  be  done.  On  looking  into  the  act,  I  am  convinced 
there  is  only  one  way  of  fixing  the  value  of  the  land  so 
taken,  that  is  to  say,  by  the  mode  fixed  by  the  act,  which 
is  most  explicit  in  its  terms.  It  reads  :  *'  The  recompensa 
for  the  injury  to^  the  land,  etc.,  eic,  and  for  damages  to  the 
proprietors  or  possessors,  shall  -  be  referred  to  tlie  deter- 
mination of  three,  etc.,  etc."  If  they  are  bj^  law  required 
to  fix  the  value  and  determine  the  recompense,  it  is  clearly 

6 — X.  s.  R.  38. 
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not  competent  for  the  court  to  do  so  in  this  action.  It  is 
true  defendant  company,  in  the  first  instance,  laid  itself 
open  to  an  action  for  trespass  in  entering  and  working  on 
the  land  without  giving  plaintiffs  notice  as  required  by 
the  statute,  but  I  think  plaintiffs  waived  this  irregularity 
by  agreeing  to  the  arbitration.  They  did  not  insist  on 
their  right  in  this  respect,  nor  in  any  way  put  the  want 
of  notice  forward  as  a  violation  of  their  property,  but,  with 
full  knowledge  of  what  had  been  done,  adopted  proceed- 
ings under  the  statute  for  having  the  damages  fixed  by  . 
arbitration.  Under  such  circumstances,  1  think  *  they 
waived  any  illegality  in  the  original  entry.  I  therefore 
am  of  opinion  the  plaintiti's  must  fail  in  this  action,  and  I 
give  judgment  for  the  defendant  company   with  costs. 

1905,  Jan.  11th.  D.  McNeil  and  A.  A.  McKay,  in  sup- 
port of  appeal.  Tiie  question  of  want  of  notice  is  not 
raised  by  the  pleadings.  The  award  cannot  be  attacked 
collaterally  upon  this  ground.  L.  R.  2  C.  P.  384  ;  7  H.  & 
H.  508;  10  Moo.  P.  C.  587.  The  defendants  entered 
wrongfully.  What  occurred  afterwards  does  not  con- 
stitute a  waiver  of  the  irregularity.  RuhuM  on  Awards, 
8th  ed.,  sees.  312  ife  314. 

H,  Mellish,  K.  C.  and  H.  Mclnnen,  contra.  We  are 
not  setting  up  misconduct  of  the  arbitrators,  but  the 
illegality  of  the  award.  Tarnbull  v.  Bi'oitm,  5  B.  &  C. 
384.  Our  objection  goes  to  the  root  of  the  award.  There 
is  no  valid  appointment  of  the  arbitrator  who  purported 
to  act  for  the  defendant.  The  waiver  was  not  the  arbi- 
tration but  leave  and  license.  R.  S.  N.  S.,  3rd  series,  c. 
70,  ss.  12,  16.  As  soon  as  an  agreement  is  entered  into 
for  a  new  arbitration  the  plaintitf  is  estopped  ,f rom  bring- 
ing his  action  for  trespass.  Smltk  v.  Trowsdale,  3  El.  & 
Bl.  83;  Rollins  v.  Toivnsend,  118  Mass.  224. 

A.  A.  McKay,  in  reply.  The  statute  requires  a  written 
notice.  As  a  matter  of  fact  there  was  no  notice  whatever 
before  defendants  went  into  possession,  nor  was  any  plan 
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filed  until  seven  months  after  the  trespass  and  we,  there- 
fore, were  not  in  a  position  to  force  them  to  arbitration. 
The  letter  to  the  arbitrator  is  capable  of  two  constructions 
and  the  defendant  is  not  to  get  the  benefit  of  a  doubtful 
construction.  R  S.  N.  S.,  8rd  series,  c.  70,  ss.  17,  18; 
Acts  of  1887,  c  60,  ss.  22,  26. 

1905,  March  18th.  Fraser,  J. — The  plaintiffs  sue  on 
an  award  and,  in  the  alternative,  for  lands  taken  and  for 
damages  for  breaking  and  entering  these  lands  and  cutting 
-And  carrying  away  trees,  bushes,  gravel,  and  for  other 
damages  sustained  by  tbem  from  the  acts  of  the  defendant 
company. 

The  award  was  made  on  the  1st  day  of  May,  A.  D. 
1902,  and  was  duly  signed  by  the  three  arbitrators.  The 
defendants  object  to  its  validity  because  the  arbitrators 
were  not  duly  appointed,  and  proceeded  without  notice  to 
either  of  the  parties. 

It  ina3'^  be  granted  that  there  should  be  a  submission 
under  the  act  enabling  the  plaintiffs  to  obtain  compensa- 
tion for  the  land  taken  and  damages  sustained,  and  the 
question  in  the  case  is,  was  the  written  authority,  given 
by  Mr.  Sinclair  to  Mr.  McKeen,  such  power  as  was  equi- 
valent to  a  submisnion  for  arbitration. 

Up  to  March,  1902,  the  defendant  company  were 
bound  by  the  clauses  inserted  in  their  charter,  taken  from 
chapter  70,  Revised  Statutes,  3rd  series,  as  printed  in  the 
appendices  of  the  4th  series.  By  chapter  104,  Acts  of 
1902,  passed  the  27th  day  of  March,  and  previous  to  the 
date  of  the  award,  a  change  was  made,  and  the  **  recom- 
pense for  injurj'  to  the  land  and  the  value  of  the  earth, 
stones,  gravel  or  other  material  dug  or  taken  away,  or 
trees,  bushes,  logs,  poles  or  brushwood  cut  down  or  carried 
away  for  railway  purposes,  and  for  damages  "  to  the  pro- 
prietor or  possessor,  were  to  be  referred  to  three  arbitrators^ 
one  chosen  by  the  company,  another  by  the  owner  or  pro- 
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prietor,  and  these  two,  if  they  could  not  agree,  were  to 
appoint  a  third.  The  company  had  a  year  and  more  pre- 
viously entered  upon  the  plaintiff  s  land»  as  they  were 
permitted  to  do.  But  they  were  bound  to  notify  the 
possessors  or  proprietors  of  the  land  before  entering.  As 
this  was  a  requirement  of  the  statute  it  should  have  been 
«  written  notice.  This  was  not  done,  but  the  company's 
failure  to  do  so  should  not  prejudice  the  plaintiffs.  The 
notice  was  to  give  information  to  the  proprietors  or  poasefc- 
:8ors  of  the  purposes  of  the  company  in  entering  upon  the 
lands.  The  company  were  represented  by  their  engineer 
Mr.  Sinclair,  who  acted  for  them  in  all  matters  in  connec- 
tion with  the  construction  of  their  railway,  as  well  as  in 
all  matters  relating  to  the  taking  of  land  or  any  materials 
that  were  necessary  to  be  taken  to  complete  the  railway 
they  were  building. 

On  the  31st  day  of  March,  1902,  Mr.  Sinclair  wrote 
the  following  letter  to  Mr.  McKeen,  who  had  acted  pre- 
viously for  the  defendant  com  pat  ly,  at  least  in  one  case, 
respecting  damages  claimed  against  the  company  : 

"  Will  you  please  ascertain  if  the  Mclsaacs  of  Strath- 
lome,  have  arranged  their  title  to  the  ballast  pit  at  Loch 
Ben  in  such  a  way  that  the  arbitrators  can  get  to  work. 
If  they  have,  please  let  them  know  that  you  are  prepared 
to  aqt,  and  ask  them  to  appoint  their  man  so  that  you  two, 
if  you  cannot  agree  as  to  the  valuation,  may  select  a  third. 

Do  nothing  in  the  case  of  Dr.  Gunn  at  present.  I  want 
to  get  the  Mclsaac  matter  out  of  the  way  first,  and  then 
we  can  take  up  his  claim  afterwards.  I  will  send  aD> 
agreement  of  arbitration  which  each  one  can  subscribe  to, 
or  if  they  have  one  already  drafted  you  can  forward  it 
here  for  approval.  I  expect  to  get  away  every  week,  but 
something  turns  up  to  keep  me  here,  and  j^ou  had  better 
take  the  case  up  without  me." 

Acting  on  this  letter,  Mr.  McKeen,  in  company  with 
Mr.  Daniel  R.  Campbell,  the  plaintitt*'s  nominee,  met  to 
investigate  the  damages  sustained  by  the  plaintiffs  on  the 
lands  taken.     They  could  not  agree,  although   there  does 
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not  geem  to  have  been  very  much  in  dispute  between  them, 
and  they  appointed  Alexander  A.  Campbell  as  the  third 
arbitrator. 

I  am  satisfied  from  the  evidence  that,  on  the  ground, 
they  agreed  upon  the  amount  of  their  award,  which  they 
all  subsequently  signed,  and  for  the  payment  of  which  the 
.actipn  is  brought 

Did  the  letter  written  by  Mr.  Sinclair  to  Mr.  McKeen 
empower  him  to  act  ?  It  must  be  remembered  that  there 
is  nothing  said  in  the  statute  as  to  how  the  arbitration  is> 
to  be  conducted,  or  the  steps  to  be  taken  previous  to 
enquiry.  A  submission  is  not  made  necessary.  One  of 
the  arbitrators  is  to  be  "  chosen "  by  the  defendants. 
When  Mr.  Sinclair  said,  "  let  them  know  that  you  are 
prepared  to  act,  and  ask  them  to  appoint  their  man,"  does 
he  not  in  effect  saj' :  I  choose  you  under  chapter  104, 
Acts  of  1902,  as  the  company's  arbitrator,  to  determine 
the  recompense  to  be  paid  for  all  injuries  sustained  by  the 
plaintiffs  for  which  the  defendants  are  liable  under  the 
^tute  to  the  plaintiffs.  He  speaks  of  sending  an  agree- 
ment. It  was  neyer  sent.  He  closes  by  instructing  Mr. 
McKeen  that  he  had  better  take  up  the  case  without  him. 
Mr.  McKeen  did  so  and,  with  the  plaintiff's  arbitrator  and 
a  third  named  under  the  act,  made  the  award  sued  on.- 
This  was  as  effective  as  any  agreement,  even  were  such 
nece&sary,  and  the  company  are  bound  by  it.  Price  of 
land,  not  title,  was  the  issue.  The  arbitrators  could  make 
their  award  as  they  did  without  hearing  evidence.  The 
defendants,  by  not  giving  notice,  were  trespassers,  and  it 
may  be  a  question  whether  or  not  the  plaintiffs  might  not 
recover  without  any  arbitration  proceedings. 

The  appeal  should  be  allowed  with  costs,  and  judgment 
entered  for  the  plaintiffs  for  the  amount  of  the  award 
with  interest  and  costs. 

Meagher,  J.  (oral) — Substantially  I  agree  with  the 
opinion  just  read.     I   agree   that   the   appeal   should  be 
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aDowed  with  costs  and  judgment  entered  for  plaintiff 
upon  the  award,  with  costs  of  action  and  trial,  except  costs 
upon  the  issue  as  to  trespass,  as  to  which  I  think- defen- 
dant should  have  costs.  The  appointment  of  Mr.  McKeen 
was  not  conditional,  and  none  of  the  grounds  urged  by 
defendant  were  pleaded.  They  did  not  deny  the  appoint- 
ment of  McKeen,  if  it  were  the  subject  of  a  plea,  even  if 
true  in  fact.  If  I  thought  plaintiff  not  entitled  to  recover 
on  the  award,  I  would  think  him  entitled  to  recover  on  his 
claim  for  trespass. 

RussELX.,  J. — The  award  on  which  the  action  in  this 
case  is  brought  has  been  attacked  as  invalid  because 
authoiity  was  not  given  by  the  defendant  company  to  the 
person  who  acted  as  arbitrator  on  behalf  of  the  company. 
That  authority  is  contained  in  the  following  letter  from 
the  chief  engineer  of  the  company  : 

(The  learned  judge  here  read  the  letter  set  out  in  the 
judgment  of  Fraser,  J.,  sujyra,) 

The  contention  of  the  defendant  is  that  this  was  not  a 
final  authorization,  but  was  written  with  the  intention 
and  meaning  that,  before  entering  upon  his  duties,  Mr. 
McKeen  should  be  commissioned  by  a  formal  agreement 
of  arbitration,  to  be  drawn  up  and  subscribed  by  the 
parties.  Plaintiffs  read  the  letter  from  Sinclair  to  McKeen 
in  the  sense  that  the  reference  to  the  agreement  of  arbitra- 
tion to:be  so  drawn  up  is  connected  with  the  case  of  Dr. 
Gunn,  whose  property  had  also  been  taken  for  the  pur- 
poses of  the  railway.  There  were  two  Mclsaacs  and  only 
one  Gunn  and  if  the  reference  to  the  agreement  had  been 
connected  with  Dr.  Gunn's  case  the  writer  instead  of  say- 
ing *  if  they  have  an  agreement  already  drafted  j'ou  can 
forward  it  for  approval "  would  have  written  "if  he  has 
one  already  drafted."  This,  of  course,  taken  by  itself, 
would  be  far  from  conclusive,  but  the  whole  paragraph 
shows  that  it  was  the  Mclsaac  matter,  and  not  the  Gunn 
matter,  that  the  writer  had  on  his  mind.     Nothing  was  to 
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be  done  at  present  with  the  case  of  Dr.  Gunn.  He  did 
not  therefore  ask  McKeen  to  send  any  draft  of  an  agree- 
ment in  that  ease.  I  think  there  can  be  no  doubt  that  he 
was  referring  to  a  draft  agreement  to  be  forwarded  in  the 
Mclsaac  case,  and  that  the  authorization  was  not  complete 
until  such  an  agreement  was  submitted  for  approval  and 
was  approved. 

This  is  an  objection  that  goes  to  the  root  of  the  matter 
and  renders  the  award  a  nullity.  The  contention  of  the 
plaintiff,  therefore,  that  it  cannot  be  made  a  matter  of 
pleading,  but  can  only  bo  used  as  a  ground  for  setting 
aside  the  award,  cannot  be  sustained. 

It  may  well  be  that  no  agreement  was  necessary  under 
the  statute,  and  that  such  an  agreement  would  only  help 
to  complicate  the  matter.  But  the  question  is  whether 
McKeen  had  been  deiinitively  appointed  by  the  company, 
and,  even  if  Sinclair  was  under  an  erroneous  impression 
as  to  the  necessity  for  an  agreement,  that  would  not  affect 
the  question.  He  did  not  make  a  final  appointment  of 
McKeen.  There  was  a  locus  poenitentiae  until  an  agree- 
ment was  forwarded  and  approved,  and  McKeen  had  no 
authority  to  communicate  the  fact  of  his  appointment 
excepting  as  subject  to  this  qualification.  If  Sinclair  had 
made  the  communication  hiiaself  directly  to  the  plaintiffs, 
of  course,  it  would  not  have  been  controlled  by  any  secret 
reservations  between  himself  and  McKeen,  but  the  only 
authority  McKeen  had  to  announce  his  appointment  was 
an  authoritj'  subject  to  this  limitation  by  which,  therefore, 
I  think  the  plaintiffs  were  bound. 

The  plaintiff  sues  in  the  alternative  for  a  trespass  and 
the  claim  on  this  footing  has  been  dismissed  because  the 
statute  has  provided  a  mode  of  ascertaining  the  damages 
by  means  of  an  award  of  arbitrators  appointed  under 
section  16  of  chapter  70  of  the  Revised  Statutes  (third 
series),  amended  with  respect  to  this  railway  by  chapter 
104  of  the  Acts  of  1902.     I  agree  that,  where  the  proper 
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proceedings  have  been  taken,  the  ntatntory  method  of 
assessing  the  damages  is  the  otily  one  available.  But  the 
defendants  did  not  proceed  in  the  regular  way.  They 
omitted  to  give  the  notice  to  the  proprietors  and  possessors 
of  the  land  before  entering  for  the  purposes  for  which 
they  could  lawfully  enter  only  after  due  notice  given 
This  was  a  trespass  for  which  a  right  of  action  immedi- 
ately arose,  and  I  do  not  understand  that  a  right  of  action, 
once  vested,  can  be  released  by  anything  short  of  accord 
and  satisfaction,  of  which  I  see  no  evidence  in  this  case. 
I  think  the  plaintiffs  action  for  damages  should  have 
succeeded,  and,  if  there  w  ere  satisfactory  evidence  of  the 
damages  on  which  this  court  could  found  a  judgment,  I 
should  agree  to  a  judgment  for  the  plaintiff.  I  do  not 
think  that  an  abortive  award  is  evidence  such  as  should 
be  received  for  this  purpose. 

The  award  is  not  printed,  but  I  assume  that  it  covers 
the  whole  value  of  the  land  intended  to  be  taken.  If  the 
title  to  the  land  has  passed  the  propased  judgment  for  the 
plaintiff  may  do  no  substantial  injustice,  but  I  think  there 
is  more  than  a  grave  doubt  about  this ;  and  that,  in  the 
laudable  effort  to  do  justice  to  the  plaintiff,  there  may  be 
danger  of  compelling  the  defendant  company  to  pay  for 
the  land  and  still  be  liable  to  repeated  actions  for  trespass 
if  they  continue  to  exercise  acts  of  ownership  over  it. 

In  my  opinion  the  appeal  should  be  allowed  with  cost^, 
and  a  new  trial  ordered. 

Appeal  allowed  tv^ith  costs. 
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In  re  Estate  of  Runciman. 

Before  Townsiiend,  J.,  Graham,    E.  J.  and  Russell,  J. 

Probate  Court — Power  to  order  sale  of  real  estate   to  pay  deficiency   in 
legacies^  &c — Claims  of  legatees  barred  by  laches  and  by  Statute 
of  Limitations — Right  of  assignee  of  executor  to  intervene — 
Words  "person   interested/^ 

Testator,  who  died  in  1872.  by  hxa  last  will,  directed  the  residue  of  his 
property,  consisting-  of  certain  real  estate  enumerated,  to  be  ap- 
praised and  sold,  and  the  proceeds  divided  equally  between  his  two 
daujifhters  I.,  and  E.,  and  directed  that  if  said  property,  when  sold, 
should  not  realise  the  sum  of  ;C2dOo  the  difference  should  be  made 
up  iron\  property  devised  by  a  previous  clause  of  the  will  to  his  son, 
J.  H.  K.,  who  was  named,  with  two  others,  since  dead,  as  one  of 
the  executors  of  the  estate. 

Portions  of  the  properties  referred  to  were  sold  and  the  proceeds  paid 
over  to  the  daug-hters,  leaving-  a  balance  due  in  each  case. 

In  December,  1902,  J.  H.  R.  made  an  assig-nment,  under  the  provisions 
of  the  Assig-nment  Act,  to  F.,  and  in  April,  1903,  he  applied  to  the 
Judge  of  Probate  for  a  license  to  sell  the  real  estate  devised  to  him- 
self, and  covered  bv  the  assignment,  for  the  purpose  of  paying  the 
legatees  I.  and  E.  the  balances  due  them. 

fyeM^  per  Townshbnd,  J.,  that  it  was  not  competent  to  the  Judge  of 
Probate  to  make  the  order  applied  for,  more  especially  after  the 
rig-hts  of  third  parties  had  intervened,  the  executor  having-  power 
to  sell  under  the  terms  of  the  will,  and  it  being  open  to  the  legatees, 
in  case  of  his  refusal,  to  compel  him  by  suit  in  equity  to  do  so. 

Also,  that  the  executor  could  not  be  permitted,  after  the  properly  had 
passed  out  of  his  possession,  to  set  up  the  rights  of  the  legatees  in 
opposition  to  his  own  deed.  Thaf  the  rights  of  the  legatees  would 
not  be  affected  by  any  transfer  made  by  him,  but  the  transferee 
would  take  the  5iame  rig-ht  which  he  himself  possessed,  including  the 
right  to  set  up  the  Statute  of  Limitations  as  a  bar  to  the  legatees' 
rig-ht  of  recovery. 

Also^  that  as,  at  the  time  the  application  was  made,  J.  H.  R.  was  not  a 
trustee  in  possession,  but  had  conveyed  to  F.  who  was  in  possession, 
he  was  not  within  the  exception  in  s.  26  of  R.  S.,  cap.  167  Of  the 
limitation  of  actions. 

Also^  that  in  the  absence  of  anything  in  the  terms  of  the  will  vesting 
the  property  in  J.  H.  R.  as  a  tnistee  upon  an  express  trust,  and 
there  being  merely  a  charge  on  the  share  of  the  estate  g-iven  to  him, 
and  no  payment  within  twenty  years,  the  legatees  were  barred  from 
resorting-  to  the  land  in  question. 

Also,  that  the  legatees  having-  allowed  a  period  of  thirty  years  to  elapse 
without  taking-  steps  to  enforce  their  claims,  were  guilty  of  laches, 
and  must  be  assumed  to  have  acquiesced  in  the  mode  in  which  such 
claims  were  dealt  with. 

Semble,  that  the  better  course  would  have  been  for  the  assignee  to 
have  commenced  a  suit  in  the  Supreme  Court  to  restrain  the  sale, 
but  that  he  was  a  "person  interested  "  within  the  meaning  of  the  act 
and,  as  such,  entitled  to  be  heard  in  the  application  in  the  Probate 
Court. 
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Per  RcssELL,  J.,  concurring. 

Held,  that  J.  H.  R.  was  a  person  interested  within  the  meaning^  of  the 
statute  ;  that  the  facts  staled  showed  the  sale  applied  for  to  be 
unnecessary ;  that  there  are  no  words  in  s.  43,  restricting^  the 
inquiiy  as  to  the  necessity  for  the  sale  to  the  circumstances 
mentioned  in  s.  42  ;  and  that  the  terms  in  which  the  jurisdiction  of 
the  court  is  defined  should  not  be  nartowly  construed. 

Per  Graham,  E.  J.,  dissenting. 

Held^  that  the  questions  as  to  whether  the  claims  of  the  legatees  were 
barred  by  the  Statute  of  Limitations  br  by  acquiescence  could  not  be 
properiy  raised  in  the  Probate  Court,  and  that  the  assignee  had  no 
loCus  standi  there,  but  should  seek  his  remedy  by  action  in  the 
Supreme  Court  to  restrain  the  proposed  sale. 

This  was  an  appeal  from  the  judgment  or  decree  of 
the  Judge  of  Probate  of  the  county  of  Annapolis  revoking 
a  license  to  sell  real  estate  granted  by  him  to  the  surviv- 
ing executor  of  the  estate,  March  9th,  1904.  The  license 
was  obtained  on  the  ground  that  the  personal  property 
and  effects  of  the  estate  were  insufficient  to  pay  legacies, 
costs  and  expenses,  and  that  it  was  necessary  for  that 
purpose  to  sell  part  of  the  real  property.  The  facts  are 
fully  set  out  in  the  judgments  : 

1904,  December  19th.  W,  B.  A,  Ritchie,  K.  C,  in 
support  of  appeal.  Williayyid  on  Executors,  p.  1699. 
John  Runciman  was  a  trustee  under  the  will,  and  still 
retains  the  property,  subject  to  the  trust,  and  the  Statute 
of  Limitations  has  no  application  to  him.  R.  S.  N.  S., 
(1900)  c.  167,  s.  66 ;  Thompson  v.  Eastwood,  2  App.  Cas. 
215.  Mere  acquiescence  or  delay  will  not  operate  as  a  bar. 
Archbold  v.  Scully,  9  H.  L.  C.  383  ;  Brown  v.  Dooley,  36 
N.  S.  R.  68.  The  charge  never  became  foreclosable  because 
the  amount  had  never  been  fixed. 

J.  J,  Ritchie.  K.  C,  contra. — The  granting  or  with- 
holding of  the  license  is  in  the  discretion  of  the  judge  of 
Probate.  Probate  Act,  s.  42,  subs.  1  ;  s.  43,  subs.  2  ; 
In  re  Estate  of  O'Swllivan,  1  Old.  557  ;  Re  Estate  of 
McKay,  1  Old.  131  ;  Scott  v.  Handcock,  13  Mass.  102. 
The  laches  on  the  part  of  Miss  Runciman    is  an  absolute 
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bar  to  Jier  claim.  At  the  least  the  Judge  of  Probate,  in 
the  exercise  of  his  discretion,  was  right  in  taking  this 
into  account.  Her  claim  is  barred,  which  is.  of  itself, 
sufficient  reason  for  not  granting  the  license.  R.  S.  N.  S.» 
<;.  107,  &  22 ;  Tarbell  v.  Parker,  106  Mass.  349  ;  Barker  v. 
Furlong,  (1892)  2  Ch.  D.  189;  Miller  v.  McQuai^,  13 
Masa  220.  On  the  true  construction  of  the  will  there  is 
no  trust.  The  property  was  given  out  and  out  to  the 
daughters  and  their  heirs.  Tliis  license  was  obtained  upon 
an  atiidavit  which  the  defendant  admits  he  could  not 
properly  make,  his  mind  being  a'  blank  as  to  the  matters 
(Contained  in  it.  There  was  no  charge  here  on  the  real 
estate.  Instead  of  crediting  the  sum  of  SI  ,500,  the  value 
of  the  Milledge  property,  at  the  time  it  was  appraised, 
should  have  been  credited.  Whatever  rights  John  Runci- 
man  had  in  the  estate  we  took  under  our  assignment. 
The  costs  were  not  incurred  for  the  benefit  of  the  estate. 

W.  B,  A.  Ritchie.,  K.  C,  in  reply. 

1905,  March  18th.  Townshend,  J.— The  testator, 
Oeorge  Runciman,  died  at  Annapolis  in  1872,  and.  by  his 
last  will,  appointed  liis  son,  John  H.  Runciman,  with  two 
others,  since  deceased,  the  executors.  John  H.  Runciman 
was  his  partner  in  business,  at  the  date  of  his  decease,  and 
'Continued  to  carry  on  the  same  as  before,  and  until  he 
failed,  and  made  an  aasignment  to  Edwin  L.  Fislier,  under 
the  provisions  of  the  Assignment  Act,  on  31  st,  Dec,  1902. 

B}'  the  4th  clause  of  his  will  the  following  provision 
was  made : 

'•  All  my  remaining  property,  viz.,  the  house,  and 
property  formerly  owned  by  th(»  late  Rev.  John  Milledge, 
and  now  occupied  by  John  Henry  Runciman,  also  one  lot 
of  marsh  land  called  the  one  part  of  Perkin  s  Marsh,  con- 
taining nearly  five  acres,  also  the  piece  of  marsh  land 
formerly  owned  by  the  late  Sidney  Sanders,  deceased, 
about  two  acres,  also  my  farm  on  the  New  Lunenburg  road 
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bargained  to  Mr.  Hutt  and  son  and  Uriah  Viditoe  containing- 
200  acres,  more  or  less,  unpaid  for  by  the  above  named 
parties  as  per  account  in  my  books,  also  a  lot  of  land,  with 
house  and  buildings  thereon,  in  Clements,  near  the  Epis- 
copal Church,  bargained  to  Cornelius  Letteney  for  £86.  0.  0.,. 
unpaid  as  per  account  in  my  books,  also  a  lot  of  land 
containing  250  acres,  in  its  natural  wilderness  state,  for- 
merly owned  by  James  Arvel  in  the  township  of  Dalhousie, 
to  be  appraised  and  sold.  All  my  la«t  mentioned  property ,^ 
commencing  at  fourthly,  to  be  equally  divided  between  my 
two  beloved  daughters,  Isabella  Drysdale  Fitzrandolph, 
and  Eliza  Runciman,  and  their  heirs.  Should  the  sale  of 
the  last  named  property  commencing  at  fourthly,  not 
realize  £2000,  the  difference  to  be  made  up  from  the 
property  left  to  John  Henry  Runciman,  that  is  to  say, 
one  thousand  pounds  to  my  beloved  daughter,  Isabella 
Drysdale  Fitzrandolph,  and  one  thousand  pounds  to  my 
beloved  daughter,  Eliza  Runciman." 

In  the  previous  part  of  his  will  he  had  given  all  the 
rest  of  his  property  to  John  Henry  Runciman,  which 
included  the  shop  and  dwelling  house  above,  also  the  store 
adjoining  and  premises  attached. 

The  executors  have  never  had  the  accounts  taken,  and 
the  affairs  of  the  estate  finally  settled  in  the  Court  of 
Probate. 

After  John  Henry  Runciman  made  his  assignment,  in 
the  month  of  April,  1903,  he  applied  to  the  Judge  of  Pro- 
bate for  a  license  to  sell  the  real  estate  devised  to  himself* 
for  the  purpose  of  paying  Mrs.  Fitz-Randolph  and  Eliza 
Runciman  the  deficiency  in  their  respective  legacies,  whichi 
as  he  alleged,  had  not  been  .discharged.  The  Judge  of  Pro- 
bate, for  certain  reasons  set  forth  in  his  judgment,  refused 
to  grant  such  license.  On  appeal  to  this  court  this  decision 
was  set  aside  with  costs,  to  be  paid  out  of  the  estate. 
Thereupon  John  Henry  Runciman  renewed  his  application, 
which  was  granted.  At  the  instance  of  Fisher,  his  assignee, 
the  court  was  petitioned  to  revoke  the  license,  and,  after 
hearing  evidence,  the  Judge  of  Probate,   for  reasons  set 
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forth  in  his  decree,  on  the  21  st  Sept.,  1904,  did  revoke  the 
same,  and  from  that  decree  the  prf^sent  appeal  has  been 
taken. 

It  is  unnecessary  to  discuss  in  detail  the  reasons  of  the 
Judge  of  Probate  for  his  decision,  further  than  to  observe 
that  some  of  them  are  obviously  erroneous.  It  is  never- 
theless incumbent  upon  us  to  examine  the  evidence  for 
ourselves  to  see  whether  his  decree  can  be  upheld  or  not. 
John  H.  Runciman,  in  his  affidavit  applying  for  a  license 
to  sell  real  estate,  says  that  the  personal  property  and 
effects  are  insufficient  to  pay  the  legacies  of  the  deceased, 
and  the  costs  and  expenses.  The  nature  and  position  of 
these,  so  far  as  here  necessary  to  state,  are  thus  set  forth  in 
clause  4,  subsection  (1) : 

"  Legacies  to  Isabella  Drysdale  Fitz- Randolph,  and 
Eliza  Runciman  amounting  together  to  the  sum  of  two 
thousand  pounds  payable  in  Dominion  currency,  equal  to 
S8,000.00.  Said  legacies,  under  the  terms  of  said  will,  are 
in  part  payable  out  of  the  proceeds  of  the  sales  of  the 
properties  referred  to  in  the  4th  paragraph  of  said  will. 
Of  the  one-half  of  the  said  sum.  of  $8,000.00,  the  said 
Isabella  Drysdale  Fitzrandolph  has  been  paid  the  sum  of 
$1,510.00  being  the  proceeds  of  the  sale  of  said  properties, 
other  than  the  house  formerly  owned  by  the  late  Rev. 
John  Milledge,  and,  in  addition,  the  sum  of  $1,938.00,  leav- 
ing the  sum  of  $551.97,  together  with  any  interest  that 
may  be  due  thereon,  payable  to  said  Isabella  Drysdale 
Fitzrandolph  in  respect  to  said  legacy.  Of  the  remaining 
one-half  of  said  sum  of  $8,000  the  said  Eliza  Runciman 
has  been  paid  the  sum  of  $1,500.00,  being  the  proceeds  of 
the  sale  of  said  house  and  property  formerly  owned  by  the 
late  Rev.  John  Milledge,  leaving  the  sum  of  $2,500.00, 
together  with  any  interest  that  may  be  due  thereon,  pay- 
able to  said  Eliza  Runciman  in  respect  of  said  legacy." 

In  another  clause  he  bases  his  application  for  costs  and 
expenses  incurred  by  him  as  executor,  for  the  benefit  and 
in  relation  to  the  estate,  amounting  to  $188.96,  specified 
as  $26.99  for  costs  of  probate  of  will,  $5.60  for  advertise- 
ment of  claims  against  estate  and   $156.47,  costs  on  the 
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former  appeal  in  the  Supreme  Court  directed  to  be  paid 
out  of  the  estate. 

Turning  first  to  the  legacieH  of  Mrs.  Fitzrandolph,  and 
Eliza  Runciman,  it  is  to  be  observed  that,  under  the  terms 
of  the  will,  it  is  clear  that  the  whole  of  that  portion 
bequeathed  to  John  Runciman  is  charged  with  any  deficiency 
in  the  amount  of  the  legacies  not  realized  out  of  the  pro- 
perty specifically  given  Co  them,  and,  of  course,  would,  in 
the  event  of  a  deficiency,  be  chargeable  on  the  land  now 
sought  to  be  sold.  Mi*s.  Fitzrandolph  has  not  made  any 
special  claim  for  the  balance  alleged  to  be  due  to  her. 
Eliza  Runciman  has  filed  a  claim  for  her  legacy  crediting 
$1,500.00.  This  was  the  sum  bid  by  her  for  the  homestead 
property  which  the  executor,  John  Runciman,  sold  at 
public  auction  on  the  18th  February,  1903.  Her  claim 
was  not  attested  to,  nor  made  until  7  th  March,  1903, 
nearly  three  months  after  the  assignment  to  Fisher,  and 
thirty -one  years  after  the  death  of  testator.  Mrs.  Fitz- 
randolph, though  subpoenaed,  did  not  attend  the  court  to 
give  evidence,  and  Eliza  Runciman,  though  present,  gave 
no  testimony  in  her  own  behalf.  There  is  no  evidence  of 
any  payment  to  Mrs.  Fitzrandolph  within  twenty  years. 
John  H.  Runciman  says  : 

"  I  cannot  say  whether  slie  has  or  has  not  made  a 
demand  on  me  within  the  past  20  years.  I  have  paid 
!ier  certain  moneys  on  account  of  her  legacy,  but  cannot 
say  how  much."  In  respect  to  Eliza  Runciman,  he  says 
she  "  has  lived  with  me  ever  since  my  father's  death  as  a 
member  of  my  family.  She  has  been  by  me  supported 
for  the  past  30  yeai-s.  I  provided  her  with  clothing  and 
everything.  .  .  .  Her  legacy  was  never  mentioned 
between  us.     She  never  made  any  claim  for  paj'ment." 

The  fact  was  that  she  had  lived  as  an  inmate  of  his^ 
family  previous  to  his  father's  death,  and  continued  to 
live  with  him  on  the  same  terms,  neither  asking  for,  nor 
expecting  to  receive  any  remuneration  for  any  services 
she    did    in     the    household       These    claims,    after    being 
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allowed  to  sleep  for  8o  many  years,  are  now  brought  for- 
ward, and  attempted  to  be  enforced  by  the  executor,  after 
he  has  become  an  insolvent,  and  assigned  to  the  official 
assignee  all  his  property. 

One  of  the  first  difficulties  confronting  the  appellant, 
in  my  opinion,  is  the  propriety  of  his  entire  proceedings, 
that  is  to  say,  I  question  his  right  to  apply  and  the  power 
of  the  Judge  of  Probate  to  entertain  this  application  at  all. 
(1)  Under  terms  of  the  will  the  land  for  which  he  asks 
a  license  to  sell  were  devised  to  him,  and  were  absolutely 
his  own  subject  to  the  charge.  If  he  was  compelled,  or 
desired,  to  sell  these  lands  or  any  part  of  them  to  make 
good  the  deficiency,  the  power  to  sell  was  in  himself,  and 
if  he  refused  to  exercise  it,  the  legatees,  by  suit  in  equity, 
could  have  compelled  the  lands  to  be  sold  sufficient  to 
meet  their  claims.  It  w^as  not,  therefore,  necessary,  nor  to 
my  view  was  it  competent,  for  the  Judge  of  Probate  to 
make  this  order  in  the  first  instance.  The  conditions  did 
not  exist  for  the  exercise  of  this  jurisdiction.  More 
especially  was  this  so,  w^hen  t;ie  rights  of  third  parties  had 
intervened,  whose  interests  the  Court  of  Probate  has  no 
machinery  to  protect.  It  was  argued  by  the  appellant, 
and  with  some  force,  that  Fisher,  the  assignee  of  John 
Runciman,  had  no  Iocuh  standi  in  the  Court  of  Probate 
on  an  application  of  this  nature,  and,  if  he  is  corn^ct  in 
that  contention,  then  this  absurdity  would  follow  that,  by 
adopting  this  procedure,  his  rights  could  bo  swept  away 
without  his  being  heard.  (2)  As  another  and  serious 
objection  to  the  appellant's  proceeding,  if  permissible,  w^e 
tind  not  the  two  legatees  whose  interests,  in  this  regard, 
are  opposed,  or  should  be  oppased  to  him,  but  the  appellant 
contending  that  the  Statute  of  Limitations  is  no  bar  to 
their  right  of  recovery,  that  is  to  say,  after  the  property 
in  question  has  passed  from  him  to  his  creditors,  he  now 
seeks  to  defeat  their  rights,  and  his  own  deed,  by  setting 
up  the  rights  of    the  legatees.     This,  in  itself,  is  conduct 
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which  no  court  will  permit,  and  in  this  case  he  is  apparently 
doing  so,  not  by  reason  of  any  pressure  from  them,  but  to 
suit  his  own  purposes. 

The  rights  of  the  legatees  t(3  have  this  land  charged 
with  any  deficiency  can  in  no  wise  be  affected  by  any 
transfer  John  H.  Runciman  may  make,  but  the  transferee 
would  take  it  with  precisely  the  same  right  which  John 
Runciman  possessed.  One  of  these  would  be  to  set  up 
the  statute  as  a  bar  to  their  right  of  recovery,  and  no  act 
of  his  can  deprive  them  of  that  right  after  the  property 
was  conveyed.  This  application,  then,  it  is  obvious,  was 
made  to  defeat  the  creditors,  and,  in  my  opinion,  it  was  not 
competent  for  the  Court  of  Probate  to  entertain  the  appli- 
cation, or  grant  the  license  applied  for,  and,  for  this  reason 
alone,  the  appeal  should  be  dismissed. 

Even  assuming  such  an  application  could  properly  be 
made,  I  think  it  very  (juestionable  whether  this  case 
comes  within  the  provisions  of  R.  S.,  chap.  158,  sec  42, 
relating  to  the  sale  of  real  property.  Subsec.  3  is  evidently 
the  clause  which  covers  this  case.     It  is  as  follows  : 

*'  The  undevised  real  property,  if  any,  shall  be  first 
sold,  mortgaged  or  leased  unless  it  appears  from  the  will 
that  a  different  arrangement  of  the  estate  for  the  payment 
of  the  debts,  legacies,  costs,  and  expenses  was  intended  by 
the  testator,  in  which  case  such  estate  shall  be  applied  for 
such  purpose  in  accordance  witli  the  provision  of  the  will.** 

Now  it  does  not  appear  that  there  was  any  undevised 
real  estate,  but  the  testator  has  most  expressly  provided 
that  "  should  the  sale  of  the  last  named  property, 
commencing  at  fourthly,  not  realize  £2000,  the  dif- 
ference is  to  be  made  up  from  the  property  left  John 
Henry  Runciman."  It  may,  therefore,  be  fairly  contended 
that  John  H.  Runciman  was  not  justified  in  taking  this 
course,  and  that,  instead  of  applying  for  a  license  to  sell,  he 
was  bound  to  carry  out  the  provisions  of  the  will  by  mak- 
ing up  the  difference  out  of  the  property  devised  and 
bequeathed  to  himself.     In  this  connection  another  obser- 
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vation  occurs  to  me.  In  selling  the  Milledge  property 
John  H.  Runciman  apparently  did  not  think  it  necessary 
to  go  to  the  Judge  of  Probate  for  a  license  to  sell.  Wherein 
does  the  8tatu8  of  the  Milledge  property  differ  from  the  pro- 
perty now  sought  to  be  sold  under  a  license  ?  There  is  none 
whatever.  The  Milledge  property  was  specially  devised  to 
pay  these  legacies.  The  land  in  question  was  specially 
devised  to  John  H.  Runciman  subject  to  the  charge  of  any 
deficiency.  I  only  allude  to  this  as  characterizing  the  whole 
transactions  in  this  estate.  Moreover,  the  retaining  of  the 
Milledge  property  in  his  own  use  and  possession  for  over 
thirty  yeai-s  after  the  testator's  death,  and  selling  it  to 
Eliza,  one  of  the  legatees,  for  less  than  one-half  the 
sum  it  was  valued  at,  and  after  he  was  insolvent,  does  not 
seem  to  be  in  accordance  with  the  testator's  intentions,  nor 
does  it  commend  itself  favourably  to  the  view  of  the  court. 
In  the  presence  of  such  conduct  on  the  part  of  this  executor, 
is  it  possible  that  any  court  would  permit  him,  at  any 
rate  under  the  pretence  of  doing  his  duty  as  such,  to  pre- 
vent the  assignee  from  availing  himself  of  the  statute  ? 
Eliza  Runciman  and  Mrs.  Fitzrandolph,  in  a  proper  action, 
may  successfully  contend  that  it  is  no  bar  to  them,  but 
not  the  executor. 

Apart  from  the  questions  just  discussed,  and  assuming 
for  the  present  that  the  application  was  properly  before 
the  Judge  of  Probate,  the  important  point  is  whether  the 
claim  of  the  legatees  on  this  property  is  barred  by  their 
own  conduct,  and  under  R.  S.,  chap.  107,  sec.  22,  Of  the 
Limitation  of  Actions.     By  that  sec.  : 

"No  action  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage, 
judgment  or  lien,  or  otherwise  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twenty  years  next  after  a  present  right  to  receive 
the  same  has  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  in  the  meantime  some 
7 — X.  S.  R.  38. 
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part  of  the  principal  money,  or  some  interest  thereon,  has 
been  paid,  or  some  acknowledgment  of  the  right  thereto 
has  been  given  in  writing,  signed  by  the  person  by  whom 
the  same  is  payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent,  &c." 

By  sec.  26,  trustees  are  granted  the  same  rights  and 
privileges  with  certain  exceptions.  This  section  corres- 
ponds to  sec.  8  of  the  English  Trustees  Act,  and  in  Godefvoi 
on  Tnists  the  exceptions  are  summarised  as  follows : 

"The  exceptions  to  the  operation  of  this  section,  broadly 
stated,  are  (1)  fraud  ;  (2)  continued  possession  by  the  trus- 
tee at  the  time  of  the  action  ;  (3)  part  possession,  and 
subsequent  misappropriation.  The  third  exception  seems 
to  be  well  within  the  first.  A  trustee  in  possession  of  land 
or  personal  estate,  or  the  proceeds  of  either,  upon  an  ex- 
press trust,  w^ill  take  no  benefit  under  the  new  enactment, 
and  so  far  the  principles  above  referred  to  are  unaffected,'' 
p.  712. 

From  this  point  of  view  there  are  two  matters  for  con- 
sideration—(1)  Is  there  a  trust  under  the  terms  of  the 
will,  or  is  it  simply  a  charge  ?  (2)  Is  John  H.  Runciman 
a  trustee  in  possession  so  that  he  cannot  claim  the  benefit 
of  the  statute  ?  He  contends,  or  rather  contends  for  the 
legatees,  that  the  statute  does  not  bar  their  claim,  as  their 
right  to  be  paid  the  deficiency  out  of  the  portion  of  the 
estate  devised  to  him  did  not  arise  until  after  the  sale  of 
the  lands  specifically  devised  to  pay  the  legacies  when  the 
deficiency  would  be  ascertained. 

I  have  already  pointed  out  that,  while  it  may  be  quite 
competent  for  the  legatees  to  urge  this  ground,  the  executor 
cannot  and  ought  not  to  be  permitted  to  do  so.  He  would 
be  simply  setting  up  his  own  negligence  and  breach  of 
duty.  By  the  terms  of  the  will  he  was  directed  to 
appraise  and  sell  the  lands  specifically  devised  to  pay  these 
legacies,  and  in  this  way  ascertain  the  amount  of  the 
deficiency,  if  any.  The  testator,  no  doubt,  intended  that 
this  sale  should  have  been  made  at  some  time  near  his 
decease,   and  not  to  be  delayed  until   the   property  had 


Digitized  by 


Google 


I\   RE   ESTATE    OF   RUNCIMAN.  09 

depreciated  in  value.  The  legatees  in  this  reftpect  seem  to 
have  been  assenting  parties,  for  neither  of  them  asserted 
their  rights,  and  Eliza  remained  in  possession  of  the  Mil 
ledge  property  with  John  H.  Runciman,  and  to  this  extent 
they  acquiesced  in  his  conduct.  It  may  be  argued  that,  in 
adopting  this  course,  they  should  be  held  to  have  accepted 
the  Milledge  property  at  the  appraised  value. 

At  the  time  this  application  was  made,  John  H.  Runci- 
man was  not  a  trustee  in  possession.  He  had  conveyed 
the  property  to  Edwin  L.  Fisher  on  Slst  Dec,  1902,  and 
the  application  was  not  granted  until  March,  1904.  The 
assignee  had  taken  full  passession,  so  that,  apart  from  the 
(question  as  to  when  the  statute  began  to  run,  he  was  not 
within  the  exception  of  sec.  26. 

The  more  important  point,  however,  is  the  first  sug- 
gested, that  is  to  say,  was  the  land  devised  to  him  vested 
in  him  as  a  trustee  on  an  express  trust,  or  was  it  simply  a 
charge  ?  If  the  latter  then,  by  sec.  22,  chap.  "67,  there 
being  no  payment  within  twenty  years,  the  legatees  are 
barred  from  resorting  to  tl^e  land  in  question.  This  must, 
of  course,  depend  upon  the  construction  of  the  will. 
According  to  its  terms  the  executor  was  to  appraise  and 
sell  the  properties  mentioned  in  the  4th  clause,  and  divide 
it  equally  between  Isabella  and  Eliza. 

If  it  failed  to  realize  two  thousand  pounds,  "  the  differ- 
ence to  be  made  up  from  the  property  left  John  Henry 
Runciman."  There  is  nothing  in  this  language  '*  vesting" 
in  John  Henry  Runciman  any  property  as  a  "  trustc^e  " 
upon  any  express  trust  within  the  meaning  of  sec.  27. 
It  simply  purports  to  create  a  charge  on  the  share  of  the 
testator  s  estate  given  to  him.  No  duty  sucli  as  a  trustee 
is  required  to  perform  is  imposed  upon  him.  The  property 
he  received  is  charged  with  payment  of  the  difference,  and 
the  legatees  must  resort  to  that  only  in  the  event  of  a 
deficiency.     In   Darby  &  Boaanquet,   on    the    Statute   of 
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Limitations,  p.    433,  after  discussing  the   various   enact- 
ments, it  is  said : 

"  The  result  of  the  10th  sec.  of  37  &  38  Vic.  c.  57,  as 
we  have  jusb  seen,  is  that  a  trust  impressed  on  land  for 
the  payment  of  money  does  not  keep  the  debt  alive  as 
against  the  land  any  longer  than  if  it  were  a  charge." 

And  at  p.  434  : 

"It  may,  it  seems,  be  now  treated  as  settled  that  a  devise 
to  a  person  beneficially,  subject  to  an  annuity  or  other 
series  of  periodical  payments,  does  not  create  an  express 
trust  so  as  to  except  the  case  from  the  operation  of  the 
statute  ...  in  such  cases  the  charge  merely  imposes 
on  the  devisee  or  donee  of  the  land  an  obligation  in  favour 
•of  the  persons  entitled  to  the  charge,  but.it  does  not  invest 
such  devisee  or  donee  with  a  fiduciary  character." 

In  support  of  this  statement  of  the  law  I  refer  to  the 
cases  of  Thomson  v.  Eastwood,  2  A.  C.  215,  and  Cunning- 
ham V,  Foot,  3  A.  C.  974.  The  language  used  by  all  the 
learned  judges  in  the  House  of  Lords  is  very  emphatic  in 
declaring  that  words  such  as  we  have  here,  do  not  con- 
stitute an  express  trust,  but  a  charge  merely. 

In  Francis  v.  Grover,  5  Hare  39,  Sir  James  Wigram, 
V.  C,  said : 

"  Where  an  annuity  is  given  by  will,  and  the  real 
estate  of  the  testator  is  charged  with  the  payment  of  it, 
and  then  the  estate  is  simply  devised  charged  with  the 
payment  of  the  annuity,  my  opinion  is  that  this  is  not  a 
case  of  express  trust  within  the  25  th  sec.  of  the  statute.  It 
is  a  bequest  or  devise  which  creates  a  liability  in  favour  of 
the  annuitant,  but  it  does  not  impose  any  fiduciary  char- 
acter on  the  devisee." 

I  now  refer  to  Dickenson  v.  Teasdaie,  1  DeG.  J.  &  S. 
59,  and  Jacqet  v.  Jacqet,  27  Beav.  332.  In  the  case  of 
Frovd  V.  Proud,  32  Beav.  234,  we  have  words  in  a  will 
almost  similar  to  those  used  here.  The  testator  bequeathed 
all  his  personal  estate  equally  between  John  Teasdale  and 
Henry  Proud,  subject  to  the  payment  of  the  testator's 
debts  and  funeral  expenses,  and  the  probate  of  his  will. 
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and  in  case  the  same  should  be  found  insufficient  for  that 
purpose,  then  the  testator  charged  all  his  real  estate  what- 
soever with  the  payment  thereof,  and  directed  his  execu- 
tor to  raise  such  sum'  as  might  be  sufficient  by  mortgage 
or  otherwise  of  his  real  estate.  He  also  gave  part  of  his 
real  estate,  subject  to  the  payment  of  several  annuities 
legacies  and  bequests,  to  his  nephew,  Henry  Proud  and,  in 
case  his  personal  estate  fell  short,  charged  this  property 
with  payment.  It  was  held  that  this  created  a  charge 
only,  and  that  a  devise  of  real  estate  subject  and  charged 
with  legacies,  does  not  create  an  express  trust  in  favour  of 
the  legatees,  and,  therefore,  such  legacies  are  barred  by 
3  &  4  Wm.  4th  chap.  27,  after  twenty  years,  unless  there 
has  been  some  payment  or  acknowledgment. 

With  respect  to  the  remaining  claim  of  costs  and  expenses, 
80  far  as  they  relate  to  probate  fees  on  the  grant  of  letters 
testamentary  and  advertising,  these  were  properly  a  charge 
against  the  personal  property,  in  the  first  instance,  and,  no 
doubt,  were  taken  from  that  source.  At  any  rate,  after  so 
long  a  period,  where  there  was  sufficient  personalty,  no 
such  charge  could  be  regarded  in  an  application  of  this 
kind.  As  to  the  taxed  costs  on  the  former  appeal,  directed 
to  be  paid  out  of  the  estate,  the  answer  would  seem  to  be 
that,  at  that  time,  there  was  no  estate  remaining  out  of 
which  they  could  be  recovered.  The  property  in  question 
had  been  then  lawfully  transferred  to  Fisher  before  any 
such  charges  or  expenses  were  incurred.  In  the  former 
appeal  the  court  did  not  pretend  to  express  any  opinion 
on  the  merits  of  the  application,  but  simply  corrected  the 
enx)neous  action  of  the  judge  of  probate  in  refusing  to 
grant  the  license  on  the  material  then  before  him. 

Much  may  be  urged  against  the  legatees  on  the  score 
of  laches.  For  thirty  years  in  the  case  of  Eliza,  and 
twenty,  at  any  rate,  in  Mrs.  Bandolph's  case,  they  have 
been  content  to  let  matters  stand,  without,  apparently, 
making  any   efTort  to  realize  on   the  property  specially 
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bequeathed  to  them.  In  that  time  the  positions  of  all 
parties  have  changed,  the  rights  of  creditors  against  John 
H.  Kunciman  have  intervened,  and  the  value  of  some  of 
the  property  has  very  greatly  depreciated.  Take  the 
Milledge  house  as  an  instance.  At  the  testator's  death  it 
was  valued  at  $3,400.00  ;  now  it  only  brings  at  public 
auction,  $1,500.00.  In  view  of  these  things  it  was  surely 
incumbent  on  them  to  proceed  to  realize  within  a  reason- 
able time.  Their  conduct  gives  good  ground  for  believing 
that  they  had  acquiesced  in  the  mode  in  which  their 
brother  had  dealt  with  their  claims. 

For  these  reasons,  I  am  of  opinion,  this  appeal  should 
be  dismissed  with  costs. 

Since  writing  the  foregoing,  I  have  had  the  oppor- 
tunity of  perusing  the  opinion  of  my  brother  Graham,  in 
which  h6  says  that  "  this  court  is  committed  to  the  view, 
by  their  former  judgment,  that  the  executor  had  the  right 
to  make  this  application  for  the  license."  Unfortunately, 
no  wf  itten  decision  was  made,  but,  as  one  of  the  members 
of  the  court  on  that  occasion,  I  feel  bound  most  emphati- 
cally to  dissent  from  this  statement.  The  court  moat 
carefully  refrained  from  expressing  any  opinion  on  the 
subject,  and  Mr.  Justice  Ritchie  who  presided,  when  coun- 
sel asked  for  a  direction  to  the  judge  of  probate  to  grant 
a  license,  speaking  for  the  whole  court,  refused  to  grant 
any  direction  in  that  regard,  or  to  express  any  opinion 
wliatever  on  the  merits.  The  judge  of  probate  had  given 
reasons  for  refusing  a  license,  which,  in  the  opinion  of  the 
court,  were  utterly  wrong,  showing  that  he  had  not  pro- 
perly consider(?d  the  application,  nor  exercised  his  discre- 
tion on  the  inatter  before  him. 

The  court  simply  allowed  the  appeal  to  enable  the 
executor  to  have  his  application  properly  heard,  and  deter- 
mined, without  the  expression  of  any  opinion,  whether  he 
had  the  right  to  a  license  or  not. 
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I  think,  with  my  brother  Graham,  that  the  better  and 
more  convenient  course  for  the  aHsignee  was  to  commence 
a  suit  in  the  Supreme  Court  to  restrain  the  sale,  when  all 
the  questions  now  before  us,  could  have  been  determined, 
but  I  cannot  agree  that  this  was  the  only  course  for  him 
to  pursue.  Whether  he  could  be  heard  on  this  application 
in  the  Court  of  Probate  entirely  depends  on  the  Prolate 
Act,  which  enables  any  party  interested  to  attend  and 
contest  the  matter.     By  sec.  43,  subsec.  2  :  » 

"  If  any  person  interested  in  such  estate  shall,  before  the 
day  of  selling,  etc.,  petition  the  court  against  the  granting 
of  such  license,  or  for  the  revocation  thereof,  etc.,  etc.,  the 
same  shall  be  postponed  for  such  reasonable  time  as  is 
deemed  proper,  and  the  persons  interested  shall  be  cited 
to  appear  before  the  court  and  heard  in  respect  to  the 
granting  of  such  license." 

Now,  it  seems  perfectly  clear  to  me  that  a  person,  to 
whom  a  portion  of  deceased's  real  estate  has  been  conveyed 
by  one  of  the  heirs  at  law  or  devisees,  which  is  to  be  so 
Bcriously  affected  by  the  application  to  sell  it,  must  Ix*  held 
to  be  a  person  interested.  For  light  on  the  (juestion  let 
us  refer  to  other  sections  of  the  act.  By  sec.  34,  contain- 
ing the  provision  for  proving  a  will  in  solemn  form,  the 
persons  to  be  cited  are  enumerated  as  follows  :  "  any  heir, 
devisee,  legatee,  next  of  kin,  or  other  person  interested." 
Again,  by  sec.  60,  in  the  settlement  of  the  estate,  it  is 
ordered  that  "  the  creditors,  legatees,  the  next  of  kin,  and 
lastly  any  person  interested  in  the  estate  shall  be  cited. 
By  sec  46,  any  person  interested  may  cite  the  executor  or 
administrator  into  court.  Sec.  62  allows  any  one  interested 
to  inspect  the  executor's  accounts.  Sec.  63,  any  person 
interested  may  attend  the  settlement  and  contest  the 
accounts. 

Surely  the  term  "  persons  interested,"  in  these  various 
sections,  must  apply  to  persons  who  have  acquired  interest 
outside  of  the  heirs,  creditors  and  next  of  kin  who  are 
specifically  mentioned,  or  it  has  no  meaning  at  all.     It  is 
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impossible,  on  any  admissible  construction,  to  confine 
the  words  "  persons  interested "  to  the  representatives, 
heirs  at  law,  legatees,  and  devisees,  because,  when 
used,  these  classes  are  all  specifically  named,  and  we  must 
tind  a  meaning  for  the  words,  under  discussion,  and  the 
natural  and  obvious  meaning  is  ''persons  who  have,  in  any 
way,  become  interested."  This  may  occur  in  many  ways, 
and  one  way  is  by  acquiring  by  transfer  the  rights  of 
those  primarily  entitled  as  heirs  at  law,  or  devisjees.  It 
seems  to  me  utterly  unreasonable,  and  unjust  to  turn  the 
assignee  out  of  court,  with  all  the  costs  of  this  litigation, 
simply  because  he  had  another,  and  no  doubt,  more  con- 
venient, mode  of  asserting  his  rights,  provided  the  Probate 
Act  extends  to  him  as  a  party  interested,  the  right  of  con- 
testing the  matter  in  the  present  form. 

Graham,  E.  J. — Upon  the  first  ground  urged  in 
support  of  the  right  of  the  executor  to  petition  for  a 
license  for  the  sale  of  the  land,  under  the  Probate  Act. 
R.  S.  c.  158,  ss.  42  et  seq.,  namely,  for  the  payment  of 
the  legacies  to  the  two  ladies,  charged  on  the  land,  this 
court  is  committed  to  the  view  by  their  former  judgment, 
that,  prima  facie,  the  executor  had  the  right  to  make  the 
application  for  the  license,  according  to  the  express  terms 
of  the  act.     Land  may  be  sold  for  legacies  charged  upon  it. 

The  second  ground,  namely,  that  the  executor  has  now 
an  additional  right  to  petition  for  a  license  to  sell,  for  the 
purpose  of  paying  costs  and  expenses  incurred  in  relation 
to  the  estate,  is  apparently  covered  by  the  express  language 
of  section  42. 

Then,  has  Fisher,  the  assignee  of  the  creditors  of  John 
H.  Runciman,  who  is  the  executor,  any  locits  standi  in  the 
Probate  Court  to  oppose  that  application,  and  is  his  ground 
one  contemplated  by  the  statute  ? 

Or  rather,  because  the  statute  contemplates  an  ex  parte 
application  by  the  executor,  and  an  order  for  the  license, 
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and  then  a  counter  application  by  any  person  objecting 
to  the  prop  sed  sale  to  be  made  by  such  person,  has  the 
aasi^nee  any  locus  standi,  and  a  proper  ground  for  making 
that  counter  application  ?  Here  Fisher  has  presented  a 
petition  and  taken  out  a  citation  to  revoke  the  license, 
granted  to  the  executor. 

He  is  claiming  the  land  devised  by  the  will  of  George 
Runciman,  upon  two  grounds.  They  are  long  questions 
and  important  questions.  He  claims  that  the  land  devised 
to  John  H.  Runciman  is  discharged  from  the  legacies  to 
the  ladies  charged  upon  it  because  the  Statute  of  Limita- 
tions has  run  against  those  ladies  in  favor  of  the  executor 
and  trustee,  John  H.  Runciman,  and  because  those  ladies 
either  have  been  satisfied,  in  respect  to  their  legacies,  by 
payment,  or  have  acquiesced  so  long  in  John  H.  Runci- 
man's  dealing  with  the  estate  that  they  must  be  taken  to 
be  satisfied.  Therefore  that  this  property  is  n'^w  liable  to 
John  H.  Runciman 's  debts  as  a  trader,  discharged  from 
the  lien  of  the  legacies. 

I  hasten  to  say  that  there  is  an  abundant  remedy  open 
to  the  creditors'  assignee  in  the  Supreme  Court  to  restrain 
this  proposed .  sale,  and  by  an  action  in  which  these  long 
questions  c*in  be  properly  settled  and  the  accounts  taken 
of  the  payments  made  to  the  legatees,  on  Srccount  of  their 
legacies,  if  that  course  becomes  necessary. 

But  in  the  Court  of  Probate,  I  think  the  two  questions 
cannot  be  properly  dealt  with,  and,  moreover,  I  think  that 
the  creditors'  849signee  has  no  lociis  stavdi  there. 

In  the  first  place,  the  Court  of  Probate  has  a  limited 
jurisdiction.  The  parties  to  a  proceeding  in  that  court, 
with  few  exceptions,  comprehend  only  the  representatives, 
the  legatees  or  next  of  kin,  and  creditors  of  the  deceased. 
Generally  the  representatives  alone  have  the  carriage  of 
a  citation.  Here  the  creditors*  assignee  has  taken  one. 
The  provision,  in  question,  is  as  follows  : 

"  42.  (1)  If  the  personal  property  of  the  deceased  is 
insufficient  for  the  payment  of  his  debts  and  the  legacies 
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or  the  costs  and  expenses  incurred  by  the  executor  or 
administrator  for  the  benefit  of,  or  in  relation  to  the  estate 
of  the  deceased,  the  court  may,  in  its  discretion,  grant  a 
license  for  selling,  mortgaging  or  letting  .     the  whole 

or  such  part  of  the  real  property  of  the  deceased  as  it 
deems  necessary. 

(2)  Only  such  real  property  as  is  charged  with  the 
payment  of  legacies,  or  is  undevised,  may  be  sold,  mort- 
gaged or  leased  for  the  payment  of  legacies. 

43.  (2)  If  any  person  interested  in  such  estate  shall, 
before  the  day  of  selling  .  .  .  petition  the  court  against 
the  granting  of  such  license,  or  for  the  revocation  thereof, 
etc.,  the  persons  interested  shall  be  cited  to  appear  before 
the  court  and  heard,  in  respect  to  the  granting  of  such 
license." 

"  (3)  If,  after  hearing  the  parties  and  the  evidence 
adduced,  the  court  is  satisfied  that  the  granting  of  the 
license  is  not  necessary,  it  shall,  forthwith,  refuse  oi*  revoke 
such  license." 

"  Necessary,"  I  think,  in  view  of  the  contingency  in 
section  42,  namely  that  the  personal  property  of  the 
deceased  is  insufficient  for  the  payment  of  the  debts  and 
legacies,  costs  and  expenses.  That  is  the  foundation  of» 
and  the  sok»  area  of  the  jurisdiction. 

It  is  inconvenient  for  third  persons  to  be  considered 
in  that  court,  and  to  have  such  important  questions 
adjudicated  upon.  Take  an  extreme  case.  Supposing 
that  a  squatter  has  acquired,  by  virtue  of  the  Statute  of 
Limitations,  a  bit  of  land  of  the  deceased,  he  has  no  right 
in  that  court  to  oppose  an  application  for  the  sale.  He 
holds  on  to  the  land,  and  either  brings  an  action  in  the 
proper  eouit,  or  allows  the  devisees  or  heirs  or  purchaser 
to  do  so  agiinst  him  to  have  the  title  determined.  Every 
consideration  is  against  settling  the  question  of  title  upon 
a  mere  application  to  revoke  a  license  to  sell  by  the 
executor,  which  may  be  refused,  in  the  discretion  of  the 
judge,  regardless  of  the  merits.  Here,  I  fear,  a  judgment 
upholding  the  judgment  below  would  be  regarded  as  a 
res  adjudicafit  when  a  proper  action  would  be  brought. 
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I  refraia  from,  indeed  I  deprecate,  expressing  any 
opinion  upon  the  two  long  quest ionn  because  I  conceive 
that  the  parties  may  be  placed  in  an  awkward  position 
as  to  a  further  appeal 

And  they  ought  to  have  the  opportunity  of  threshing 
them  out  in  a  proper  court,  without  any  such  handicap, 
and  without  danger  of  an  estoppel,  if  the  judgment  of  the 
learned  judge  of  Probate  is  allowed  to  stand. 

In  tny  opinion  the  appeal  ought  to  be  allowed,  and  the 
petition  and  citation  dismissed  with  costs  against  Fisher, 
the  creditors'  assignee,  who  has  mistaken  his  remedy. 

Russell,  J.  The  question  at  issue  in  tliis  case  seems 
to  me  to  depend  upon  the  answer  to  two  enquiries ;  was 
Fisher,  the  assignee  of  John  H.  Runciman,  a  person  inter- 
ested in  the  estate  of  George  Runciman,  and,  if  so,  did  he 
succeed  in  showing  that  the  sale  of  the  property  for  which 
the  license  to  sell  wan  granted  was  not  necessary.  The 
land  in  question  was  devised  to  John  H.  Runciman,  charged 
with  any  balance  due  on  legacies  payable  to  his  sisters 
that  could  not  be  realized  from  the  lands  primarily  charged 
with  their  payment.  It  seems  to  me  then  that  John  H. 
Runciman  was  a  person  interested  in  (ieorge  Runciman's 
estate,  and  interested  therein  because  of  the  devise  to  him 
of  this  land  charged  with  these  legacie»s.  If  he  \\ds  inter- 
ested in  the  estate,  it  seems  to  follow  thn  ,  when  he 
assigned  this  land  so  charged  with  legacies  to  Fisher, 
Fisher  became  interested  in  the  estate  in  the  same  way 
and  for  the  same  reason.  The  argument  to  prove  that  he 
was  not  interested  in  the  estate  seems  to  me  to  be  more 
subtle  than  cogent,  and  lam  quite  sure  the  plain,  common- 
sense  answer  which  anyone  would  give  to  the  question, 
whether  under  the  proved  circumstances  of  this  case 
Fisher  was  interested  in  George  Runciman's  estate  or  not, 
would  be  an  answer  in  the  affirmative.  The  case  has  been 
put  of  a  squatter  on  the  land,    and    the  question   asked 
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whether  he  would  be  a  person  interested  in  the  estate. 
Probably  such  a  case  is  fairly  illustrative  of  the  distinc- 
tion drawn  in  some  of  the  Massachusetts  cases,  where  the 
question  was  very  much  the  same  as  in  this,  between  an 
interest  in  the  land  and  an  interest  m  the  testator  s  estate- 
The  squatter  would  have  an  interest  in  the  land.  He 
mi^ht,  perhaps,  be  held  to  have  no  interest  in  the  testator's 
estate.  It  is  not  because  Fisher  is  holding  the  land 
devised  to  John  H.  Runciman  that  he  is  said  here  to  be 
interested  in  the  estate,  but  because  the  land  so  held  is 
charged  by  the  testator  with  legacies,  which  fact  necessar- 
ily entangles  in  the  affairs  of  the  estate  every  taker  of  the 
land  until  those  legacies  are  discharged.  In  Maasachu- 
setts,  the  notice  of  a  petition  for  a  license  to  sell  has  to  be 
served  on  all  persons  interested  in  the  estate,  and,  in  the 
cases  under  that  statute,  it  is  recognized  that  the  creditor 
of  the  heir  of  a  deceased  person  comes  within  this  descrip- 
tion. The  creditor  of  a  devisee  must  surely  be  in  the  same 
position.  Does  he  then  cease  to  be  interested  in  the  estate 
because  he  takes  an  assignment  of  the  property  devised  to 
secure  the  payment  of  his  debt  ?  Even  if  he  did.  would 
not  his  interest  in  the  estate  still  continue  if  the  land  was 
charged  with  the  payment  of  legacies  ?  I  think  there  can 
be  but  one  answer  to  these  questions.  The  line  seems  to 
be  drawn  in  the  Massachusetts  cases  at  the  wife  of  a 
devisee,  and  this  because  she  has  no  present  existing  right 
or  interest  in  the  land.  "The  entire  legal  estate  was 
vested  in  the  devisee  who  was  competent  to  take  notice  of 
the  petition  and  assent  to  the  same."  (See  13  Gray  614.) 
In  Professor  Keener's  selection  of  cases  in  equity,  there  is 
one  from  Massachusets,  Sfyragiie  v.  West,  127  Mass.,  471, 
where  the  legatees  under  a  will  sought  to  restrain  a  sale 
of  land  under  license,  alleging  that  the  husband  of  the 
testatrix  claimed  a  life  estate  which  he  did  not  really 
have,  and  that,  by  reason  of  this  invalid  claim,  the  land 
would  be  sold  at  less  than  its  real  value.     The  injunction 
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was  refused  od  the  ground  that  the  applicants  for  the  in- 
juDction  were  "  partiep  aggrieved  "  by  the  granting  of  the 
license  to  sell,  and  might,  therefore,  have  appealed  to  the 
court  as  the  Supreme  Court  of  Probate,  and  presented 
those  reasons  for  refusing  the  license  at  the  hearing  of  the 
appeal.  I  have  not  access  to  the  Massachusetts  statutes, 
but  I  have  an  impression  that  our  own  statute  is  very 
similar,  as  respects  appeals,  to  the  statute  of  Massachusetts, 
and  that  the  case  referred  to  is  very  much  in  point  to  show 
that  the  assignee  here  would  have  a  right  to  appeal  against 
the  granting  of  this  license  even  if  he  had  never  appeared 
in  the  Probate  Court  at  all.  But  I  have  not  the  requisite 
lights  for  the  proper  consideration  of  that  question,  and, 
perhaps,  I  would  be  wiser  were  I  to  leave  it*  untouched. 
It  is  not  necessary  to  the  decision  of  this  case. 

Assuming  that  Fisher  is  a  person  interested  in  the 
estate,  the  question  remains  whether  he  has  shown  that 
the  sale  of  this  land  is  not  necessary.  The  answer  to  this 
enquiry  seems  to  me  to  be  that  the  only  necessity  sug- 
gested for  the  sale  is  the  necessity  of  providing  for  these 
legacies  with  which  the  land  is  charged.  If  the  legacies 
are  paid,  as  it  seems  one  of  them  is,  and  if  they  are  barred 
by  the  statute  of  limitations,  as  it  seems  both  of  them  are, 
t-he  sale  of  the  land  for  this  purpose  is  surely  unnecessary. 
If  it  be  suggested  that  these  very  facts  go  to  show  that 
Fisher  is  not  interested  in  the  estate,  the  answer  is  that  he 
is  interested  because,  unless  he  is  allowed  to  prove  these 
facts,  his  land  will  be  sold  under  and  by  virtue  of  these 
claims  of  the  estate  upon  it. 

My  brother,  Graham,  would  restrict  the  inquiry  as  to 
the  necessity  for  the  sale  to  the  question  as  to  the  exist- 
ence or  non-existence  of  the  condition  mentioned  in  sec- 
tion 42,  that  is,  the  insufficiency  of  the  personal  property 
for  the  payment  of  debts  and  legacies,  costs  and  expenses. 
Perhaps  this  is  what  was  in  the  mind  of  the  draftsman 
when  he  penned  these  sections,  but  it  often  happens  that 
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a  statute  means  less  than  the  draftsman  thought  he  was 
putting  in  his  words ;  and   it  ought   to  happen,  once  in  a 
while,  that  a  statute  should  be  even   more  useful   than  it 
was  designed  by  the  draftsman  to  be.     Like  the  builder  of 
St.  Peter's,  he  has  bailded  better  than  he  knew.     The  juris- 
diction to  entertain  this  question  may,  in  this  way,  be  an 
accident.     If  so,  I  cannot   regard  it  otherwise  than  as  a 
lucky  accident.      I  see  no  reason,  in  the  nature  of  things, 
why  the  Probate  Court  should  not  be  empowered  to  deal 
with  such    a   case.     There   are    no   words  in    section   43 
restricting  the  inquiry  as  to  the  necessity  for  this  sale  to 
the  considerations  mentioned  in  section  42,  and    the  courts 
of  probate  deal  with  many  matters  more  important  and 
more  difficult  than  the  enquiry  as  the  necessit}'   for  this 
sale  on  the  grounds  on  which  that  necessity  is  here  chal- 
lenged.    By  subsection  c.  of  section  10,  these  courts  have 
power  to  effect  and  carry  out  the  judicial  administration 
of  the  estates  of  deceased  persons  through  the  representa- 
tives, and  to  hear  and  determine  all  question^  matters  and 
things  in  relation  thereto  necessary  for  such  administra- 
tion, and  any  manual  of  equity   will  indicate   what  long 
and  complicated  questions  may  have  to  be  determined  in 
such  an  administration.     It  was  decided  long  ago  that  the 
probate  courts  had  all  the  powers  of  the  Court  of  Chan- 
cery to  enable  them  to  settle  the  accounts  of  an   estate,  1 
James,  N.  S.  342.     In   the  case  of  O'Sallivans  estate,  the 
Court  of  Probate  entertained  a  long  enquiry  whether  the 
wife  of  the  testator  took  a  fee  simple  or  only  a  life  estate 
with  a  contingent  fee  in  remainder  to  the  sons,  1  Oldright 
568.     In  the  later  case,  in  re  Simpson,  the  Judge  of   Pro- 
bate had  dismissed  a  petition  for  the   partition  of  land   on 
the  ground  that  he   had  no   right  or  power   to  settle  the 
disputed  questions  of   title  between    the  parties,   but   his 
decision  was  reversed  on  appeal  by  the  Judge   in   Equity, 
who  remitted  the  cause  back  t »  him  to  take  evidence  and 
decide  upon  the  question  of  title.     The  Supreme  Court  in 
banco  found  no  reason  to  impugn  this  decision,  nor  had 
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they  any  doubt  that  the  learned  judge  was  right  iu  his 
judgment  on  the  case  as  it  was  presented  to  him,  for  it 
was  admitted  on  the  argument  that  his  attention  was 
directed  solely  to  the  right  and  power  of  the  learned  Judge 
of  Probate  to  decide  questions  of  title  in  cases  of  partition, 
when  properly  before  him  in  the  course  of  the  settlement 
of  an  estate. 

I  refer  to  these  cases  merely  because  they  seem  to  me 
to  show  that  the  jurisdiction  of  the  Probate  Court,  though 
limited,  is  wide,  and  that  we  have  no  reason,  therefore,  for 
adopting  a  narrow  construction  of  the  terms  in  which  its 
jurisdiction  is  defined.  If  we  find  the  present  case  to  be 
within  the  language  of  the  act,  we  will  not  be  justified 
by  the  general  tenor  of  the  act  in  refusing  the  jurisdiction 
to  the  court,  nor  need  we  be  alarmed  if  we  discover  that 
an  interpretation  which  the  words  will  reasonably  bear, 
may  confer  upon  the  Probate  Court  the  jurisdiction  to 
entertain  long  and  complicated  questions.  Tlie  proof  of 
wills  in  solemn  form,  it  goes  without  saying,  is  an  un- 
doubted head  of  probate  jurisdiction.  The  question  asked 
in  such  cases  may  be  short  enough,  but  the  answer  may  in 
some  cases  run  to  a  very  considerable  length  The  ques- 
tions raised  in  this  case  are  not  more  important  or  more 
difficult  than  in  many  cases  in  which  the  jurisdiction  of 
the  Probate  Court  is  well  settled. 

Ajypeal  dinv^issed  with  costs^ 
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Ttf  E    Town  of  Antigonish  v.  The  Overseers  of  the 
Poor,  Arisaig. 

Before  Townshend,  J  ,  Graham,  E.  J.  and  Fraser  and  Rtssell,  JJ. 

Pauper — Relief  and  maintenance — Plate    of  settlement ict  changing 

boundaries  of  districts— Ambiguity   in. 

By  an  act  definingf  the  boundaries  of  pollings  diMricls  in  the  county  of 
Anttg'onish  the  division  line  between  district  No.  i,  (defendant)  and 
district  No.  4  was  chang'ed  in  such  a  way  as  to  take  an  area  from 
the  former  and  transfer  it  to  the  latter  district,  but  there  was  an 
hiatus  in  the  description  contained  in  the  Act  which  left  it  uncertain 
whether  a  farm  upon  which  a  pauper  to  whom  plaintiff  afforded 
relief  and  maintenance  had  a  settlement,  and  which,  prior  to  the 
Act,  was  situated  in  the  defendant  district,  had  been  transferred  or 
not. 

In  an  action  to  recover  for  the  relief  and  maintenance  afforded  the 
court  was  equally  divided. 

Held,  per  Townshend  and  Fraser,  JJ.,  affirming-  the  judj^ment  ap- 
pealed from,  that  the  pauper  having-  acquired  a  settlement  in  defen- 
dant district  would  retain  it  until  she  gained  another  in  some  way 
pointed  out  by  the  statute;  that  the  act  relied  upon  by  defendant  was 
ineffective  for  this  purpose;  and  the  defect  could  only  be  remedied 
by  further  legislation. 

Per  Graham,  E.  J.  and  Russell.  J.,  that  as  the  farm  upon  which  the 
pauper  had  her  settlement  could  only  be  brought  within  the  defen- 
dant district  by  reading  the  description  in  the  Act  in  such  a  way  as 
to  divide  the  farm  diagonally  into  two  paits,  and  make  the  owner  pay 
taxes  on  each  part  in  a  different  district,   such   an    intention   on   the  I 

part  of  the  legislature  would  not  be  assumed.  i 

i4/50,  that  while,  as  a  matter  of  construction,  legislation  annexing  part 
of  one  polling  district  to  another,  for  the  convenience  of  voters,  will 
not  effect  a  similar  transfer  in  respect  to  poor  districts,  the  question 
in  this  case  was  controlled  by  an  admission,  made  for  the  purposes 
of  the  trial,  that  the  polling  districts  and  poor  districts  were  co- 
terminous and  that,  in  such  case,  the  area  being  transferred,  the 
burden  of  supporting  the  poor  settled  in  the  portion  of  the  district 
from  which  the  area  was  taken,  would  be  transferred  with  it. 

Per  Townshend.  J.  (other  members  of  the  Court  expres'^ing  no  opinion 
on  this  point)  that  since  R.  S.  (1900)  c.  50  the  onlv  right  of  action 
for  necessary  expenses  of  removal  of  a  pauper,  and  for  relief  prior  to 
.such  removal,  is  against  the  treasurer  of  the  municipality,  in  which 
such  pauper  has  a  settlement. 

The  plaintiff's  claim  was  against  the  Overseers  of  the 
Poor  for  the  Poor  District  of  Arisaig,  District  No.  1,  for 
relief  and  maintenance  furnished,  during  the  years  1900, 
1901  and  1902,  to  one  Annie  Smith,  a  poor  person  residing 
in  the  town  of  Antigonish  and  requiring  relief,  and   who 
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sought  and  applied  for  relief  and  maintenance  from  said 
plaintiff'  town  ;  and  for  provisions,  food  and  money  fur- 
nished and  paid  said  Annie  Smith  during  these  years. 

The  plaintiff  s  claim  was,  further,  for  necessary  expenses 
in  connection  with  the  examination  under  oath  of  the  said 
Annie  Smith,  at  the  time  of  her  said  application  to  said 
plaintiff  for  relief,  and  of  the  notification  of  the  defendant 
overseers  of  said  poor  district. 

Plaintiff  claimed  that  said  Annie  Smith,  at  the  time  of 
her  application  for  relief  to  said  plaintiff  town  had,  and 
still  had,  a  settlement  in  the  poor  district  of  Arisaig,  hav- 
ing resided  at  Pleasant  Valley  in  said  poor  district,  and 
acquired  a  settlement  therein  ;  and  that  she  was  entitled 
to  support  and  maintenance  from  the  overseers  of  said 
district,  and  that  the  plaintiff*  town,  before  granting  the 
said  Annie  Smith  relief  and  maintenance,  first  requested 
the  defendant  overseers  to  furnish  said  relief,  but  said 
overseers  refused  or  neglected  to  do  so,  and  the  plaintiff* 
town  was  obliged  to  furnish  such  relief. 

The  cause  was  tried  before  Meagher,  J.  The  only 
question,  at  the  trial  was  as  to  the  boundary  line  dividing 
the  districts,  under  the  statute,  in  relation  to  the  farm 
upon  which  the  pauper's  settlement  was  ac(iuired,  and, 
being  unable  to  say  from  the  evidence  that  the  farm  in 
question  had  been  taken  by  the  statute  out  of  defendant 
district,  and  made  part  of  another  district,  the  learned 
judge  gave  judgment  in  favor  of  plaintiff'  for  the  amount 
claimed  with  costs. 

1904,  Dec.  16th.  J.  A.  Wall  and  fi.  R.  Grijffin,  in 
support  of  appeal.  The  Arisaig  boundary  is  fixed  by  Acts 
of  1892,  c.  73.  The  statute,  apparently,  omits  a  small  piece 
of  land  in  mentioning  the  northern  boundary  of  the  farms 
along  which  the  line  of  the  district  is  to  run.  Plaintiffs 
have  failed  to  discharge  the  burden  of  proof  which  was  on 
them  to  show  that  the  pauper  was  within  the  defendant 
8 — X.  s.  K.  38. 
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district.  The  statute  is  subject  to  the  same  rules  of 
construction  as  if  it  were  a  deed  of  a  grant.  Evi- 
dence as  to  where  the  line  was  run  was  improperly 
rejected.  There  is  no  evidence  to  support  the  finding 
that,  assuming  the  diagonal  line  to  be  the  boundary,  the 
pauper  would  have  a  settlement  in  Arisaig.  As  to  the  bur- 
den of  Y>voot,Mcl7inef<  v.  Fprf/uson,  82  N.  S.  R.  516  ;  Alyratlt 
V.  North  Easfeni  By.  Co.,  ]  1  Q.  B.  D.  440.  The  plaintiff 
cannot  succeed  by  merely  establishing  a  prima  facie  case, 
if,  upon  the  whole  evidence,  the  issue  is  in  doubt.  Sutton 
V.  Sadler,  3  C.  B.  N.  S,  87  ;  Power^^  v.  Russell,  13  Pick. 
69  ;  Barnj  v.  Bt'tiin,  2  Moo.  P.  C.  480 ;  Kivyston  v. 
Kelly,  18  L.  J.  Ch.  360.  As  (o  which  line  should  be 
taken.  Am.  and  Eng.  Ency.  of  Lav\  2nd  ed  ,  vol.  4,  p. 
805.  The  plaintiffs  did  not  follow  the  procedure  of  R.  S. 
X.  S.  (1900)  c.  50,  8.  22,  p.  352.  There  is  nothing  giving 
any  remedy  against  the  overseers.  S.  29  does  not  apply- 
to  this  case,  but  only  to  the  case  of  a  private  person 
furnishing  relief  to  a  paupor.  There  is  no  proof  of  the 
deposition  having  been  transmitted  to  the  treasurer.  This 
action  could  only  succeed  against  the  treasurer.  S.  29. 
There  is  no  evidence  of  where  the  poor  district  of  Ari.saig  is. 

E.  G ret/or y,  K.  C.  and  1).  (.\  Clnnliolm,  contra.  Under  .s. 
29  we  can  sue.  McCurdy  v.  Harvey,  3  R.  &  G.  240.  The 
objection  to  our  suing  in  this  form  was  not  taken  below. 
We  have  proven  and  the  judge  has  found  a  settlement  in 
Arisaig.  The  presuniption  is  that  the  settlement  is  con- 
tinuous. Defendants  must  show  that  the  act,  when  applied 
to  the  locus,  will  take  the  Smith  property  out  of  the  Ari-saig 
district.  Am.  and  Emj.  Ency.  of  Law,  2nd  ed.,  vol.  22, 
pp.  957,  992  ;  R.  S.  N.  S.  (1900)  c.  50,  s.  20  ;  Am.  and 
Eng.  Ency.  of  Lair,  vol.  4.,  p.  794.  The  description  in  the 
statute  is  so  uncertain  as  to  the  Smith  property  that  it  is 
void.  It  is  evident  from  the  act  that  there  was  nothing  to 
take  the  Smith  property  out  of  the  Arisaig  district.  The 
trial  judge  has  found  that,  assuming  the  diagonal  line  to  be 
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correct,  there  was  a  settlement  in  Arisaig,  and  this  finding 
will  not  be  set  aside  unless  it  is  clearly  wrong.  It  was 
the  intention  in  running  the  lines  to  follow  the  old  lines 
as  nearly  as  possible,  and  the  court  will  be  guided  by  this 
fact  in  supplying  the  hiatus 

J.  A.  Wall,  in  reply. 

1905,  March  18th.  Graham,  E.  J. — The  legislature,  by 
an  Act  to  define  the  boundaries  of  polling  districts  num- 
bei*s  one,  four  and  eleven,  in  the  county  of  Antigonish^ 
1892,  c.  73,  has  changed  the  division  line  between  Arisaig 
District,  No.  1,  and  No.  4  district,  taking  an  area  from  the 
former  and  annexing  it  to  the  latter,  presumably  for  the 
convenience  of  voters  living  near  the  old  boundary  line. 
Unfortunately,  there  is  in  the  description  of  this  new 
dividing  line  an  hiatus.     It  is  as  follows : — 

"  From  and  after  the  passing  of  this  Act,  the  boundary 
lines  between  polling  districts  numbers  one,  four  and 
eleven,  in  the  county  of  Antigonish  shall   be  as    follows  : 

Beginning  at thence  westerly 

along  the  northern  boundaries  of  lands  granted  to  the  Rev. 
James  Grant,  and  lands  formerly  owned  by  Andrew  Bax- 
ter and  now  owned  by  Joseph  Baxter  and  Peter  Sallenger  " 
(now  comes  the  difficulty)  "  and  lands  in  possession  of  and 
owned  by  Alexander  MacDonald  and  Ronald  MacDonald." 

The  northern  line  of  the  MacDonald  land  is  not,  how- 
ever, a  prolongation  of  the  northern  line  of  the  Baxter 
land.  It  was,  perhaps,  assumed  that  it  was.  The  Mac- 
Donald north  line,  running  in  the  same  direction,  is  some 
distance  north  of  the  Baxter  north  line  prolonged.  But 
worse,  the  Smith  land,  some  sixteen  acres,  intervenes.  Its 
north  line  is  a  prolongation  to  the  eastward  of  the  north 
line  of  the  MacDonald  land. 

There  may  be  a  fallacy  about  it,  but  I  think  one  ought 
to  stop  going  westerly  along  the  northern  boundary  line  of 
the  Baxter  land  when  there  is  no  longer  a  northern  boun- 
dary line  to  go  on.     4  Am.  &  Eiig.  Ency.  794,  citing  Win- 
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nipisiogee  Paper  Co.  v.  New  Hampshire  Land  Co.,  59 
Fed.  542.     Then  which  course  is  to  be  taken  ? 

Now  there  is  evidence  to  show  that  the  Smith  land 
was  once  part  of  tlie  MacDonald  land,  which  lies  to  the 
westward  of  it.     Ronald  MacDonald  says : 

"  I  know  the  Smith  farm.  The  Smith  property  was 
originally  part  of  my  father  s  property,  which  lies  to  the 
west  of  the  Smith  property  as  marked  on  the  plan.  Our 
property  extends  to  the  same  length  soutli  as  the  Smith 
property." 

It  is  also  shown  to  extend  to  the  same  length  northerly. 

The  deed  from  Angus  MacDonald  to  John  Smith  con- 
firms this  evidence.  The  former  conveyed  to  the  latter 
sixteen  acres  next  to  the  Pleasant  Valley  Road.  That 
deed  is  dated  the  28tli  of  January,  1864,  and  the  legisla- 
tion was  passed  30th  of  April,  1892. 

Something  must  be  rejected  or  supplied  in  the  words 
of  the  description  in  the  legislation,  and  I  do  not  think  it 
is  going  too  far  to  assume  that  the  legislature,  in  making 
the  description,  assumed  that  the  Smith  north  line  was  the 
continuation  of  the  MacDonald  line.  It  is  very  common 
to  continue  to  use  old  descriptions  of  lands  adjoining,  as  lands 
owned  by  or  in  passession  of  so  and  so,  when  he  has  long 
since  passed  them  on  to  someone  else. 

Assuming  then  that  this  description  of  lands  of  Mac- 
Donald includes  lands  of  Smith,  the  shortest  way  of  reach- 
ing the  eastern  terminus  of  the  Snuth  north  line,  from  the 
western  terminus  of  the  Baxter  north  line,  is  along  the 
Pleasant  Valley  Road.  An  hiafits  still  remains.  But  it  is, 
I  think,  more  in  accordance  with  what  a  surveyor  would 
be  likely  to  do  than  to  go  diagonally  across  the  Smith 
Farm  to  the  present  actual  MacDonald  line. 

The  legislature  would  not  knowingly  split  Smith  s  farm 
diagonally  into  two  parts,  making  him  pay  taxes  on  each 
part  in  a  different  district.  It  would  be  placed  wholly  in 
one  district  or  the  other.  And  if  the  division  line  must 
stop  at  the  Baxter  noHh  line,  and  not  split  the  Smith  land. 
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it  must  take  this  course  to  the   terininuH  of  the  assumed 
MacDonald  north  line. 

In  Inhabitants  of  Ipswich,  Petitioners,  13  Pick.  431, 
Shaw,  C.  J.,  page  437,  said  : 

"  Again  as  the  description  in  the  act  of  incorporation 
(of  the  town  of  Hamilton)  is  incomplete,  and  leaves  a,n  hiatus 
to  be  supplied,  that  construction  seems  most  to  comport 
with  the  intention  of  the  legislature  which  leaves  the  de- 
fect in  the  line  described  the  shortest  and  smallest  .  .  and, 
as  something  must  be  supplied  by  construction,  this  con- 
struction will  most  effectually  accomplish  the  purpose  of 
the  legislature." 

If  this  view  is  taken,  Smith's  farm  is  not  in  the  Arisaig 
polling  district.  The  pauper  has  her  settlement  by  reason 
of  living  on  the  Smith  farm. 

Then  another  point  was  raised  at  the  argument  in 
favor  of  the  defendant.  Although  the  polling  districts 
have  been  changed  by  transferring  part  of  Arisaig  district 
to  No.  4  district,  this  did  not  necessarily  work  a  corres- 
ponding transfer-in  respect  to  the  poor  districts.  And  the 
pauper  who  had  a  settlement  in  the  community  of  Arisaig 
was  not,  by  this  transfer  of  area,  transferred  to  poor  dis- 
trict. No.  4,  and  the  burden  of  supporting  her  cast  upon 
that  conmiunity. 

As  a  matter  of  the  construction  of  statutes,  I  would 
think  that  the  legislation  annexing  part  of  a  polling  dis- 
trict to  another  polling  district,  say  for  the  convenience  of 
voters,  would  not  per  se  effect  a  similar  transfer  in  respect 
to  poor  districts. 

The  Municipal  Council,  by  the  Poor  Relief  Act,  R.  S., 
c.  50,  ss.  3-9  and  s.  21,  have  the  power  to  create,  divide, 
and  change  the  boundaries  of  poor  districts,  and  they  are 
not  necessarily  dependent  at  all  upon  the  limits  of  polling 
districts. 

But  there  is  an  admiasion  made  in  the  case  for  the  pur- 
poses of  the  trial,  viz:  "That  poor  districts  are  co-termin- 
ous  with  polling  districts." 
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Whether  the  council,  after  the  Act,  1892,  c.  73,  was 
passed,  proceeded  to  make  a  corresponding  change  in  the 
poor  districts,  or  whether,  previously,  the  council  had  a 
by-law  which,  in  respect  to  changes  in  polling  districts, 
would  automatically  make  the  corresponding  changes  in 
the  poor  districts  is  not  stated. 

However,  there  is  the  admission. 

Then  there  is  authority  that,  if  the  area  is  transferred, 
the  burden  of  supporting  the  poor  settled  in  the  district 
from  which  the  area  is  taken  is  transferred  with  it. 

I  refer  to  a  judgment  oi  Parsons,  C.  J.,  Groton  v.  Shirley, 
7  Mass.,  156. 

This  is  his  reason  for  it : 

"  Upon  the  annexation  of  Stow -leg  to  Shirley,  the  in- 
habitants of  Shirley  were  entitled,  not  only  to  the  benefit 
of  all  the  lands  on  the  Leg,  but  also  to  all  the  wealth, 
property,  and  personal  services  of  the  inhabitants  towards 
the  discharge  of  the  municipal  duties  of  the  town  of  Shir- 
ley, of  all  which  Stow,  by  the  annexation,  has  been 
deprived.  It  would  then  be  unreasonable  to  leave  to  Stow 
the  burden  of  maintaining  thcKO  inhabitants  when  they 
should  become  poor  and  unable,  by  their  personal  labor, 
to  maintain  themselves." 

I  also  refer  to  22  Am,  tf*  Eng.  Ency,  980 : 

"  In  analogy  to  the  rule  in  cases  of  divisions  of  towns, 
it  lias  been  announced  that,  upon  the  annexation  of  a  part 
of  the  territory  of  one  town  to  another,  persons  residing 
upon  the  territory  annexed,  and  having  their  settlement  in 
the  town  from  which  such  territory  is  taken,  or  having 
their  local  settlement  thereon,  thougli  pot  residing  thereon, 
acquire  a  settlement  in  the  town  to  which  the  annexation 
is  made." 

No  order  for  removal  has  been  proved  in  this  case,  and 
I  infer  from  the  way  in  which  the  statement  of  claim  is 
framed  that  there  was  none  ever  made.  Of  course  this 
question  about  the  boundary  line  would  have  to  be  foucrht 
out  on  the  adjudication  as  to  removal,  and,  in  my  opinion, 
an  adjudication  on  that  matter  is  a  necessary  preliminary 
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to  the  recovery  of  the  expenses  of  removal,  and  relief 
afforded  by  the  district  seeking  the  removal. 

It  was  attempted  to  support  the  claim  under  section 
29,  but,  ricrhtlj'  or  wrongly,  that  section  has  been  held  to 
apply  only  to  private  persons  affording  relief  to  paupers  ; 
not  to  a  poor  district  affording  relief.  It,  apparently,  must 
recoup  itself  under  section  23. 

There  is  another  difficult  point  in  this  case,  upon  wliich 
it  is  not  necessary  for  me,  in  view  of  the  point  already 
decided,  to  express  an  opinion.  That  is  whether,  under 
section  22  of  the  Poor  Relief  Act,  assuming  that  the 
deposition  and  notice  have  been  sent  to  the  trejisurer  of 
the  municipality,  and  other  .statutory  requirements  have 
been  complied  with,  and  the  treasurer  refuses  to  pay  the 
cost  of  relief,  etc.  incurred  by  the  poor  district,  the 
action  is  to  V;e  brought  against  the  treasurer  of  the  muni- 
cipality, or  the  overseers  of  the  poor  for  the  district  in 
which  the  pauper  has  a  settlement.  The  overseers  could 
not  be  sued  at  common  law,  it  being  but  a  moral  obli- 
gation to  furnish  relief.  AfkinH  v.  Barnwdl,  2  Eist.  505 ; 
22  EiKj.  i('  Am.  Eiicj/.,  1003,  1008.  Then  is  not  the 
statutf)ry  remedy,  the  only  remedy  ?  The  section  simply 
provides  **  that  such  amount  shall  be  paid  by  such  treas- 
urer." By  a  subsequent  section  he  is  to  pay  it  out  of  any 
moneys  he  has  to  the  credit  of  that  poor  district,  or,  if  not, 
it  is  to  be  added  to  the  amount  to  be  raised  by  the  next 
poor  rate,  and  paid  out  of  those  rates.  Of  course  it  may 
be  Slid  that  these  provisions  only  apply  when  poor  dis- 
tricts in  different  municipalities  are  at  variance.  Formerly 
the  provision  contained  the  expression  *'  shall  be  paid  by 
such  overseers  of  the  poor,  etc."  And  then  actions  were 
brought  against  the  overseers  of  the  poor  for  the  district 
which  wt\s  liable.  But  can  they  b8  sued  since  the  substi- 
tution of  the  word  "treasurer"  ?  I  suppose  that  a  ma n (ht  m.fi'^ 
niight  be  obtained  against  him,  or  an  action  of  debt  on  the 
statute.     Where  is   the  statute  giving  an   actitm  against 
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the  overseers  ?  The  question,  however,  whether  the  legis- 
lature intended  that  the  action  should  be  brought  directly 
against  the  overseers,  or  against  the  treasurer  in  case  of 
his  refusal  to  pay  the  amount,  it  'is  not  necessary  for  me 
to  decide. 

The  treasurer  was  sued  in  the  case  of  Overseers  v. 
McDonald,  35  N.  S.  R.  394. 

In  the  result,  my  opinion  is  that  the  appeal  should  be 
allowed  and  the  action  should  be  dismissed  with  costs. 

Russell,  J. — I  concur  in  the  conclusions  and  reason- 
ing of  my  brother  Graham. 

Fra.ster,  J. — The  plaintiffs  seek  to  recover  against  the 
defendant  poor  section  for  provisions  and  money  supplied 
for  the  relief  of  a  pauper  belonging  to  the  latter  section- 
It  is  admitted  that  the  pauper  never  acquired  a  settlement 
in  the  town  of  Antigonish,  and  that  they  supplied  to  the 
pauper  the  amount  claimed.  Also  that  the  town  requested 
the  defendants  to  furnish  relief  previous  to  the  town 
doing  so. 

At  the  annual  meeting  of  the  Municipal  Council  for 
the  county  in  which  the  plaintiff'  and  defendant  poor 
districts  are  situated,  held  in  January,  A.  D.  1901, 
owing  to  the  fact  tliat  certain  lines  of  polling  districts 
Nos.  1,  2,  3,  4,  5  and  11  were  uncertain,  and  that  it 
was  necessary  to  ascertain  the  lines  anew,  it  was  resolved 
to  avsk  the  Governor-in-Council  to  re-establish  these  lines. 
At  the  January  meeting,  in  the  following  year,  a  division 
line  of  polling  districts  Nos.  1  and  4  was  agreed,  upon  and 
an  act  was  passed  by  the  local  legislature  confirming  the 
same.  District  No.  4  is  situated  next  to  No.  1,  but 
between  the  contending  sections  in  this  action. 

The  description  of  these  two  di.stricts,  Nos.  1  and  4,  as 
confirmed  by  the  act,  is  by  no  means  clear,  and  the 
learned  trial  judge,  as  I  myself  did  at  the  argument,  found 
it  difficult,  if  not  impossible,  to  clearly  define  the  districts. 
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At  the  time  the  act  was  passed,  it  is  conceded  that  the 
pauper  in  question,  had  acquired  a  settlement  in  the 
defendant  poor  section. 

I  cannot  well  underatand  how  the  correct  line  can  be 
ascertained  except  by  a  competent  surveyor  on  tlie  ground. 
But,  even  if  we  were  satisfied  as  to  the  line,  there  is  not 
any,  or  at  most  only  hazy  evidence,  as  to  where  the  pauper 
resided  in  respect  to  the  line,  if  it  could  be  defined  by  this 
court. 

In  The  inltabitiuifs  of  Ispuich,  13  Pickering  431,  the 
relative  positions  of  the  lines  in  (juestion,  were  fully^ 
described  by  one  who  had  known  them  intimately  for 
sixty  years,  and  the  court,  upon  the  facts  in  evidence, 
decided  where  the  line  contemplated  by  the  statute  was. 

In  the  description  in  the  case  before  the  court  it  is  left 
vague  and  ambiguous,  and,  without  testimony,  I  think, 
cannot  be  made  certain. 

In  the  case  above  referred  to,  there  were  boundaries  of 
a  specific  character,  viz.:  a  river,  wall,  &c.  It  would  not 
be  safe  to  decide  the  interests  of  the  conflicting  districts 
on  the  facts  before  us.  Further,  I  do  not  think  .sec.  22, 
chap.  50  R.  S.  N.  S.,  either  by  words  or  implication,  takes 
away  the  right  of  one  poor  section  to  proceed  against 
another. 

The  plaintiffs  having  shown  the  original  sc^ttleiuent  of 
the  pauper,  it  was  incumbent  on  the  defendants  to  show 
that  the  settlement  was  changed  by  the  act  of  the  legis- 
lature. This  they  have  failed  to  do.  I  do  not  think  that 
chap.  50  R.  S.,  sees.  22,  23,  by  word  or  inference,  t(X)k 
away  the  plaintiffs'  right  of  action. 

The  appeal  should  be  dismissed  with  costs,  and  judg- 
ment entered  for  the  plaintiffs  with  costs. 

TowNSHEND,  J. — I  have  carefully  con.sidered  the  judg- 
ment of  my  brother  Graham,  and  regret  that  I  am  unable 
to  concur  in  the  conclusion  at  which  he  has  arrived.  In 
my  opinion  it  is  simply  impossible  to  define  the  line  divid- 
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ing  the  two  districts  as  set  forth  in  the  statute.  It  is 
conceded  that  there  is  an  hiatus  in  the  description,  and,  to 
ray  mind,  there  is  no  legal  meth(xl  of  construction  by  which 
this  deficiency  can  be  supplemented.  At  the  very  best,  to 
do  so  is  mere  speculation  as  to  what  was  intended,  and  I 
cannot  understand  how  legal  rights  can  be  settled  in  thi*^ 
manner.  There  are  at  least  two  different  lines  of  division 
which,  it  is  suggested,  may  have  been  intended,  and  no 
reasoning  which  I  can  apply  will  justify  us  in  saying  that, 
because  one  seems  more  probable  than  the  other,  therefore, 
it  should  be  adopted.  It  is  a  defect  that  can  only  be 
remedied  by  further  legislation,  and  it  is  to  be  regretted 
the  parties  did  not  acccepb  the  trial  judge's  suggestion. 
Much  delay,  expense  and  inconvenience  would  have  been 
avoided.  Especially  was  it  desirable  in  matters  of  such 
small  importance  as  were  involved  in  this  action. 

The  learned  judge  has  found  that  the  pauper's  place  of 
settlement  was  originally  in  the  Arisaig  district,  and,  by 
law,  that  district  remains  her  place  of  settlement  until  she 
gains  another  in  some  way  pointed  out  by  the  statute. 
The  defendant  overseers  have  failed  to  show  that  she  did 
so,  except  by  the  operation  of  the  special  act  changing  the 
boundaries  between  the  two  districts.  For  the  reasons 
already  given  the  defendant  failed  on  that  point. 

There  is,  however,  another  difficulty  in  plaintiffs  way 
which,  in  my  opinion,  is  fatal  to  recovery,  that  is  to  say, 
they  have  sued  the  wrong  party.  Up  to  the  change  in  the 
statute,  the  proper  party  to  sue  was,  undoubtedly,  the 
Overseers  of  the  Poor  of  the  district  refusing  to  pay.  By 
chap.  35,  R.  S.,  sec.  9,  it  was  provided  : 

"  And  tlie  overseers  of  the  poor  then  shall  receive  such 
person  and  pay  to  tlie  overseers  of  the  first- named  town- 
ship the  necessary  expense  incurred  about  his  removal  and 
for  his  relief  previous  to  such  removal." 

By  sec.  22,  chap.  50,  R.  S.  (1900)  an  entire  change 
has  been  made  in  this  respect.  By  subsec.  (1)  The  remov- 
al papers  are  to  be  sent  to  the  treasurer  of  the  municipal- 
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ity  in  which  8uch  person  has  a  settlement,  *'  and  such 
amount  shall  be  paid  by  such  treasurer."  By  sec.  23, 
where  two  justices  by  warrant  cause  the  removal,  "the 
treasurer  of  the  municipality  shall  pay  to  the  oversee i"s  of 
the  poor  district  from  which  such  person  was  removed  the 
necessary  expense  incurred  in  and  altout  his  removal,  and 
for  his  relief  and  examination  previous  to  his  removal." 
Then,  by  subsec.  (2),  it  is  provided  that,  in  case  the  treasurer 
has  no  funds  of  the  chargeable  district  in  hand,  that  dis- 
trict shall  stand  charged  with  the  same  until  the  next  poor 
rate  is  made,  when  the  amount  shall  be  added  to  the 
amount  to  Ix*  rated  on  the  district,  *'  and,  when  collected  by 
the  overseers,  shall  be  paid  to  the  treasurer."  As  the  right 
of  one  poor  district  to  recover  f i-om  another  is  purely  stat- 
utable, the  remedies  are,  of  course,  only  such  as  are  given 
by  the  statute.  When  the  clause  giving  the  right  of  action 
against  the  overseers  was  repealed,  the  remedy  wi^s  at  an 
end,  and  the  plaintiff's  only  right  was  that  given  by  the 
new  clause  against  the  treasurer.  It  is,  to  my  mind,  clear 
that  both  cannot  be  liable  in  this  action.  This  objection 
was  not  taken  before  the  trial  judge,  nor  mentioned  at  all 
until  suggested  at  the  argument.  ?\)r  this  reason,  while  I 
think  plaintiffs  must  fail  in  this  a])peal,  no  costs  should  Ix* 
allowed  to  defendant  either  here  or  Ix^low.  I  thought,  at 
one  time,  the  difficulty  might  \k*  got  over  by  amending  and 
allowing  the  treasurer  to  be  made  a  party  defendant,  but, 
on  further  consideration,  I  am  of  opinion  that  the  present 
is  not  a  proper  case  for  adopting  that  course. 

Appeal  dismlfised  vithoat  cosin. 
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Jenkins  v.  McAdam. 

Before  Graham,   E.   J.,    Fraser   and  Russell,   J  J. 
Appeal— Judge  s  discretion — Question   of  costs. 

In  an  action  brought  by  plaintiff  against  defendant  for  the  conversion 
of  a  two  masted  schooner,  the  **  Mayflower,"  the  trial  judge  found 
that  the  property  claimed  was  that  of  plaintiff,  when  taken  by  defen- 
dant, but  he  deprived  the  plaintiff  of  costs  on  the  ground  of  fraudu- 
lent proceedings  in  connection  with  the  prosecution  of  his  claim. 

It  appeared  that,  sometime  previously,  defendant  recovered  judgment 
against  plaintiff,  and  issued  execution  under  which  the  property  in 
question  was  levied  upon,  and  that,  at  the  instance  of  plaintiff,  an 
action  was  brought  by  his  wife  to  recover  the  property,  alleging  it 
to  be  hers.  Afterwards,  the  judgment  recovered  by  defendant 
against  plaintiff  having  been  set  aside,  plaintiff  brought  this  action 
in  his  own  name. 

Held^  that  the  judge's  discretion  was  properly  exercised,  and  that,  on 
a  querstion  of  fact,  and  especially  a  question  of  costs,  it  should  not 
be  reviewed. 

Appeal  from  so  much  of  the  judgment  of  TowNSHENi), 
J.,  as  deprived  plaintiff  of  costs  of  suit  against  defendants. 

The  action  was  brought  against  James  McAdam  for 
tlie  conversion  of  a  two-masted  schooner,  the  "  Mayflower," 
and  certain  articles  enumerated  in  the  statement  of  claim, 
and,  the  defendant  having  died  after  the  commencement 
of  the  action,  the  action  was  continued  against  his  legal 
representatives  who  were  made  defendants. 

The  learned  judge  found  that  the  property  claimed 
was  that  of  plaintiff  when  taken  by  defendant,  but  deprived 
plaintiff  of  costs,  on  the  ground  of  fraudulent  proceedings 
in  connection  with  the  prosecution  of  the  claim. 

1905,  March  23rd.  F.  F.  0' Co ?i7? or  and  J.  If.  Maddin, 
in  support  of  appeal.  The  discretion  of  the  trial  judge  as 
to  costs  is  reviewable.  The  English  decisions  as  to  casts 
are  not  binding  on  this  court,  our  statute  being  different 
Toumshend  v.  Hmith,  32  N.  S.  R.  205  ;  Croft  v.  Jodry, 
28  N.  S.  R.  78  ;  Garden  v.  Nelly,  31  N.  S.  R.  89.  There 
is  no  evidence  of  fraud.     (1893)  1  Q.  B.  568. 
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H.  MeUish,  K.  C,  contra.  There  is  a  finding  that  the 
plaintiff's  conduct,  in  respect  to  this  claim,  was  fraudulent, 
and  there  is  evidence  to  support  that  tindinor.  This  being 
a  question  of  fact  upon  which  the  trial  judge  has  found 
his  finding  will  not  be  reviewed.  A  question  of  costs  is 
not  even  in  as  strong  a  position  as  in  the  case  of  other 
findings  of  fact,  costs  being  in  the  discretion  of  the  trial 
judge.     An.  Pr.  (1905),  p.  939. 

1905,  April  28th.  Fraser,  J. — This  is  an  appeal  by 
plaintiff  against  such  portion  of  the  judgment  in  his  favour 
as  deprives  him  of  costs.  There  is  no  other  appeal  in  the 
case. 

'The  rule  in  matters  of  costs  is  that  they  follow  the 
event,  unless  the  judge  trying  the  cause  otherwise  orders. 
He  has  a  discretion,  but  it  must  be  exercised  on  materials 
existing  in  the  case,  or  on  the  conduct  of  the  party  outside 
the  action.     Harnett  v.  Vyse,  5  Ex.  D.  370,  (1880). 

In  this  case  the  plaintiffs  wife  brought  an  action 
against  the  defendant  for  the  same  boat  for  which  the 
present  plaintiff  seeks  to  recover  against  the  defendant. 
The  only  difference  between  the  actions  is  that  the  hus- 
band s  claim  includes  some  goods  not  included  in  the  for- 
mer aftion.  The  husband  and  wife  lived  together,  and 
and  their  joint  savings  were  put  in  the  bank. 

When  the  husband  bought  the  boat  the  wife  paid  the 
money  which  he  repaid  her  except  a  small  sum.  The  boat 
was  seized  under  execution  against  him.  The  judgment 
under  which  seizure  was  made  was  set  aside.  Before  this 
was  done,  however,  the  wife  brought  action  against  the 
defendants.  She  failed,  and  judgment  with  costs  was 
given  against  her.  Then  the  husband  brings  the  present 
action. 

By  consent,  the  evidence  and  judgment  in  the  action 
brought  by  the  wife  was  made  part  of  the  evidence  in  the 
present  case,  so  that  the  learned  trial  judge  had  all  the 
materials  existing  in  both  ccises,  as  well  as  their  conduct 
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before  him.  He  has  used  his  discretion  and  deprived  the 
plaintiff  of  his  costs.  Unless  he  has  applied  wrong  prin- 
ciples in  so  doin^,  this  court  should  not  interfere  with  his 
discretion.  From  tlie  relation  existing  between  the  hus- 
band and  wife,  each  of  whom,  in  turn,  bring  an  action  for 
substantially  the  same  cause  against  the  same  party,  he 
could  make  that  alone  the  ground  of  refusal. 

But  tliere  were  other  materials  before  him.  In  Towtis- 
hend  v.  Smith,  32  N.  S.  R.  305,  the  facts  on  which  the 
court  held  the  discretion  exercised  could  not  be  sustained, 
were  so  different  as  to  make  that  decision  not  applicable 
in  this  case.  Disputed  items  and  conduct  of  the  defend- 
ant leading  plaintiff'  to  believe  there  was  an  amount  due 
him  constituted  the  facts  in  tliat  case.  Plaintiff  relies  on 
this  case,  but  I  tliink  the  cases  are  clearly  distinguishable. 

The  facts  which  would  lead  a  trial  judge  to  exercise  his 
discretion,  must,  of  necessity,  in  each  case  be  dissimilar. 
Unless  he  applied  a  wrong  principle  in  making  use  of  the 
materials  before  him,  or  in  judging  the  conduct  of  the 
parties,  we  clearly  cannot  overrule  his  discretion. 

The  wife  subp:i^naed  her  husband  to  give  evidence  for 
her,  though  he  did  not  appear.  He  must  have  been  sub- 
pcFuaed  to  sustain  her  claim,  which,  if  proved,  would  in- 
validate liis.  This,  itself,  is  such  evidence  of  conduct  on 
his  part  as  ought  to  strongly  influence  the  judge  in  exer- 
cising his  discretion. 

I  am  further  fortified  in  arriving  at  the  conclusion  we 
ought  not  to  interfere  with  the  judge  s  discretion  by  read- 
ing the  latest  decision  of  our  own  court,  Selig  v.  Noivey 
3(),  N.  S.  R.  99,  in  which  an  appeal  against  the  discretion 
exercised  by  the  late  Mr.  Justice  Ritchie,  in  withholding 
costs  from  a  successful  litigant,  was  refused.  I  do  not 
think  that  the  facts  sustaining  the  withholding  of  costs  in 
that  case,  are  by  any  means  as  strong  as  those  in  the  case 
under  review. 

The  test  should  be,  would  it  be  fair,  as  between  thes^ 
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parties,  that  some  exception  should  be  made  in  the  special 
instance  to  the  rule  that  costs  should  follow   upon  success. 
In  Huxley  v.  West  London  Extension  Bailicay  Co.,  14 
App.  Cas.  26,  Lord  Halsbury,  L.  C,  says : 

'•  I  cannot  entertain  a  doubt  that  everything  which  in- 
creases the  litigation  and  costs,  and  which  places  on  the 
defendant  a  burden  wjiich  he  ought  not  to  bear  in  the 
course  of  the  litigation,  is  perfectly  good  cause  for  depriv- 
ing the  plaintiff  of  costs." 

liOrd  Watson,  to  the  same  effect,  says  : 

"  I  shall  not  attempt  a  complete  definition  of  what  is 
meant  by  these  words  (good  cause).  They,  at  all  events, 
embrace,  in  my  opinion,  everything  for  which  the  party 
is  responsible,  connected  with  the  institution  or  conduct  of 
the  suit,  and  calculated  to  occasion  unnecessary  litigation 
and  expense." 

Judged  from  the  above  point  of  view  the  decision  in 
this  case  ought  to  be  that  the  learned  trial  judge  was  right. 

The  conduct  of  the  husband  and  wife  was  calculated 
to  occasion  unnecessary  litigation  and  expense.  They  were 
alone  responsible  for  the  institution  and  conduct  of  the 
suit.  By  bringing  both  actions,  increased  litigation  and 
expense  were  incurred,  and  they  threw  on  defendant  a 
burden  he  ought  not  to  bear. 

All  these  things  were  known,  must  have  been  known 
to  both  of  them,  and  I  cannot  woU  imagine  a  case  where 
the  judge's  discretion  could  be,  or  ought  to  be,  more  justly 
applied. 

The  appeal  will  be  dismissed  with  costs. 
Russell,  J.  concurred. 

Graham,  E.  J. — In  my  opinion  there  was  good  ground 
for  depriving  the  plaintiff  of  costs. 

In  an  action  brought  by  one  McAdam  against  Jenkins, 
the  present  plaintiff,  before  a  stipendiary  magistrate,  there 
was  a  judgment  for  $27.25  and  an  execution  thereon  was 
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issued  against  Jenkins  and  a  boat  was  levied  upon.  Now 
it  is  true  that  he  appealed  to  the  county  court  from  the 
judgment  and  had  it  reversed,  but,,  before  he  had  it 
reversed,  he  put  forward  his  wife  to  bring  an  action  to 
recover  the  boat,  alleging  that  it  was  her  property.  It 
was  tried  and  she  failed  because  it  was  not  her  property. 
He  did  not  attend  the  trial  to  give  evidence,  and  the  casts 
of  that  action  were  never  paid  to  McAdam.  Then  he 
brought  this  action  for  the  boat,  and  also  some  gear,  and 
recovered  on  the  ground  that  the  judgnient  on  which  the 
execution  issued  was  vacated  by  the  allowance  of  tlie 
appeal. 

The  trial  judge  treated  certain  proceedings  in  the  pro- 
secution of  the  claim,  in  one  action  or  the  other  or  both,  as 
fraudulent.  The  trial  judge,  in  the  action  brought  by  the 
wife,  in  deciding  as  to  the  property  in  the  boat,  intimated 
that  the  profits  of  the  business  went  to  the  wife  and  the 
liabilities  had  to  be  met  by  the  husband.  Then  the  action 
brought  by  her  to  recover  the  boat  and  defeat  the  execu- 
tion might  be  regarded  as  of  the  character  stigmatized  by 
the  judge,  and,  as  to  casts,  he  has  a  discretion  which,  on  a 
question  of  fact,  should  not  be  reviewed.  The  appeal  will 
be  dismissed  with  costs. 

Appeal  JiHiniased  ivith  costs. 
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The  King  v.  McMullen. 

Before   Townshend,  J.,   Graham,    E.   J.   and  Russell,   J. 

Canada    Temperance   Act — Held  to  bs  still  in  force  in  city   incorporated 
out  of  part  of  area  of  county — Word  *'  county." 

Where  the  provisions  of  the  second  part  of  the  Canada  Temperance 
Act  have  been  brought  into  force  in  one  of  the  counties  of  the  pro- 
vince, the  subsequent  passag'e  of  an  act  by  the  provincial  leg'islature 
forming-  part  of  the  area  covered  by  the  Act  into  a  city,  has  not 
the  effect  of  repealing-  the  act,  or  of  reducing-  the  area  covered  by  it. 

The  word  ''county,"  for  the  purposes  of  the  act,  simply  means  a  geo- 
graphical area,  and  there  is  no  reason  for  construing  it  in  such  a  way 
as  to  effect  a  reduction  of  the  area  when  a  city  is  carved  out  of  it. 

The  court  wa.s  moved  on  behalf  of  the  defendant, 
Angus  McMullen,  to  quash  a  conviction  made  by  Frederick 
Moseley,  Esq.,  stipendiary  magistrate  in  and  for  the  city 
of  Sydney,  wherein  the  defendant  was  convicted  for  hav- , 
ing  unlawfully  kept  intoxicating  liquor  for  sale,  on  or 
about  January  29th,  1905,  in  the  city  of  Sydney. 

The  conviction  was  sent  up  under  a  writ  of  certiorari, 
and  the  motion  to  quash  was  made  on  the  ground  that 
the  Canada  Temperance  Act  was  not,  at  the  time  said  con- 
viction was  made,  in  force  within  the  city  of  Sydney, 
where  the  said  alleged  offence  was  committed. 

1905,  March  23rd.  J.  F.  Maddia,  in  support  of 
appeal.  When  the  Canada  Tenvperance  Act  came  into 
force  in  Cape  Breton,  Sydney  was  a  part  of  the  munici- 
pality. Sydney  was  incorporated  as  a  town  in  1887.  In 
1895  it  came  under  the  Towns  Incorporation  Act.  Under 
Acts  of  ,1903,  c.  174,  -  ydney  became  a  city.  S.  2,  (b)  The 
Canada  Temperance  Act  excludes  cities  from  the  definition 
of  a  county.  Am.  &  Eng.  Ency.  of  Law,  vol.  7,  p.  924  ; 
People  V.  MorelU  21  N.  Y.  503. 

H.  RosSy  contra.  Once  the  Canada  Temperance  Act 
becomes  operative,  no  act  of  the  provincial  legislature  can 
make  it  inoperative.     Canada  Temj^erance  Act  s.  96. 

J.  W.  Maddin,  in  reply. 

9 — X.  S.  R.  38. 
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1905,  April  28.  Graham,  E.  J.— The  provisions  of  the 
C'anada  Teinperance  Act  contemplate  the  bringing  into 
force  of  the  second  or  prohibition  part  of  it  by  an  order-in- 
council,  after  a  poll  in  a  ''  county  "  or  in  a  "city,"  and  also 
the  revocation  of  the  order-in-council  in  a  *'  county  "  or  in 
a  "  city  "  in  which  it  has  been  brought  into  force. 

But  the  jjuestion  now  raised  is  whether,  when,  after  it 
has  been  brought  into  force  in  a  county,  a  part  of  that 
county  is  created  by  aid  of  the  Provincial  Legislature  into 
a  city,  the  second  part  still  remains  in  force  in  that  terri- 
tory created  into  a  city.  Acting  upon  the  notion  that  it  is 
no  longer  in  force  in  the  City  of  Sydney,  a  person  con- 
victed under  its  provisions  has  applied  to  (juash  the  con- 
viction. Section  2  (b)  provides  that  the  expression 
"  county  "  includes  every  town,  township,  parish  and  other 
division  or  municipality,  except  a  city,  within  tlie  teiTitor- 
ial  limits  of  the  county,  and  also  a  union  of  counties  united 
for  municipal  purposes. 

Section  95 :  "  When  any  petition  .  .  .  has  been 
adopted  by  the  electors  of  the  county  or  city  named 
therein  "  (in  the  petition)  "  and  to  whicli  the  same  relates, 
tlie  Governor-in-council  may  at  any  time  after  the  ex- 
piration of  sixty  days  from  the  day  on  w^hich  the  Sivme  was 
adopted  "  (as  the  result  of  the  poll)  '*  by  an  order -in-council 
published  in  the  Cn  inula  G a Zf^fte,  dvclare  thivt  the  second 
part  of  this  Act  shall  be  in  force  and  take  effect  in  such 
county  or  city  upon,  from  and  after  the  day  on  which  the 
annual    or    senn'-annual   licenses     .  then    in    force  in 

such  county  or  city  will  expire  .  .  .  and  upon,  from 
and  after  that  day,  the  second  part  of  this  Act  .shall  be- 
come and  be  in  force  and  take  effect  in  sucli  county  or 
city  accordingly." 

Provision  is  also  made  that,  if  there  are  no  licenses  hi 
force,  "  the  second  part  of  this  Act  shall  become  tuid  be  in 
force  and  take  effect  in  such  county  or  city  after  the 
expiration  of  thirty  days  .from  the  day  of  the  elate  of  such 
order-in-counoil  to  that  effect,  <Src." 
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By  the  Act  of  1888,  c.  35,  a  3,  repealing  section  96  of 
the  Canada  Temperance  Act,  it  is  provided  that  "  no  order- 
in-council,  issued  under  this  Act,  shall  be  revoked  until 
after  the  expiration  of  three  years  from  tlie  date  of  the 
coming  into  force  under  it,  of  the  second  part  of  this  Act/' 

(2)  **  No  petition  for  the  revocation  of  the  order-in- 
council  which  declares  the  Canada  Temperance  Act  in  force 
shall  be  submitted  ,  .  .  more  than  thirty  days  before 
the  expiration  of  three  years  from  the  coming  into  force  of 
the  second  part  of  the  said  Act  in  any  county  or  city." 

Section  6.  "  Such  petition  may  be  embodied  as  in  form 
*0'inthe  schedule  of  this  Act  in  the  notice  in  writing 
addressed  to  the  Secretary  of  State  of  Canada,  and  signed 
by  electors  (palified  to  vote  at  the  election  of  a  member 
for  the  House  of  Commons  in  a  county  or  city,  to  the  effect 
that  the  signers  desire  that  tlie  votes  of  such  electijrs  as, 
under  the  provisions  of  tfie  said  Act,  are  entitled  to  vote 
for  the  bringing  into  force  of  the  second  part  of  the  said 
Act,  be  taken  for  and  against  the  revocation  of  the  order- 
in-council  bringing  the  second  pai-t  of  the  Siiid  Act  into 
force." 

Section  9.  "  When  any  petition  for  the  revocation  of  an 
order-in-council,  for  the  bringing  into  operation  the  second 
part  of  the  Canada  Temperance  Act,  has  been  heretofore,  or 
is  hereafter  adopted  by  the  electors  of  the  county  or  city 
named  therein,  and  to  which  the  same  relates  the  Govemor- 
in-council,  may  ...  by  oixler-in-council,  published  in 
the  Canada  Gazette  declare  that  the  second  part  of  the 
said  Act  shall  no  longer  Ix?  in  force,  and  section  95  of  the 
said  Act,  so  far  as  inconsistent  with  the  provisions  of  this 
section,  is  hereby  repealed." 

In  Form  "  O  "  establisherl  by  section  5,  this  a])pears  : 

"  We,  the  undersigned  electors  of  the  county  (or  city)  of 
.     .     The  petition  of  the  electors  of  the  county  (or  city)  of 

qualified  and  competent  to  vote  at  the  election  of  a 

member  of  the  House  of  Commons  in  the  said  county  (or 
city)  respectfully  shows  that  your  petitioners  are  desirous 
that  the  order-in-council  passed  for  bringing  into  force 
within  tlie  said  county  (or  city)  the  second  part  of  tht^ 
Canada  Temperance  Act  should  be  revoked.  Wherefore 
.  .  .  to  declare  that  the  said  order-in-council  which 
brought  into  force  and  eHVct  tlu^  .second  j:art  of  iVv.  said 
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the  Canada  Temperance  Act  in  the  said  county  (or  city) 
shall  no  longer  be  in  force." 

It  will  be  noticed  that  there  is  an  apparent  casus  omw- 
81U8:  there  is  no  provision  for  revoking  the  order-in-coun- 
cil  in  part.  A  cit)^  not  mentioned  in  the  order-in-comicil 
bringing  the  Act  into  force,  although  it  is  a  city  carved  out 
of  the  county  which  is  mentioned  in  the  order-in-council,  is 
apparently  not  dealt  with.  The  Act  of  1888,  c.  35,  s.  10, 
deals  with  revocation  in  counties  divided  after  the  adop- 
tion of  the  Dunkin  Act.  Here  the  constituency  for  revok- 
ing is  the  same  apparently  as  that  which  brought  the  Act 
into  force.  Now,  while  something  might  be  said  for  revok- 
ing the  order-in-council  in  part,  that  is  in  respect  to  its 
application  to  a  city  subsequently  carved  out  of  a  county 
in  which  the  Act  is  in  force,  distributing  the  provisions, 
there  is  nothing  in  the  legislation  as  expressed  which  leads 
to  the  conclusion  that  the  Act  ceased  to  apply  to  territory 
by  the  mere  fact  of  tliat  territory  having  been  created  into 
a  city.  The  second  part  is  as  binding  upon  that  territory 
as  if  parliament  had  directly,  instead  of  by  delegation, 
passed  that  part  in  respect  to  that  territory. 

Now,  how  could  the  territory  cease  to  be  under  the 
operation  of  that  provision  ? 

I  can  only  think  of  two  ways.  One  will  hardly  beai 
mention.  An  express  or  implied  repeal  of  it  by  the  city 
Act  of  Incorporation.  This  has  not  been  attempted  in  that 
Act.  It  would  not  be  effective  if  it  had  been  attempted. 
The  Provincial  Legislature  could  not  expressly,  and  of 
course  it  could  not  by  implication,  repeal  legislation  of  the 
Dominion  Parliament. 

The  other  way  is  by  an  automatic  repealing  of  the 
second  part,  or  a  limitation  placed  upon  it  by  something 
contained  in  the  Canada  Temperance  Act  itself,  to  take 
effect  inmiediately  upon  the  creation  of  a  part  of  the  terri- 
tory into  a  city. 

There  is  nothing  in  the  interpretation  provision  first 
quoted,  as   to   the  expression  *  county,"   which   has  that 
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effect.  Interpretation  provisions  are  well  understood. 
Whenever  the  word  county  occurs  in  that  Act,  you  must, 
unless  the  context  otherwise  requires,  read  "  county  includ- 
ing every  town,  township,  parish,  and  other  division  or 
municipality  except  a  city,  within  the  territorial  limits  of 
the  county." 

Apply  that  interpretation  and  there  is  nothing  which 
suggests  that  the  second  part  is  to  be  in  force  and  take 
eflect  in  each  and  every  portion  of  a  county  only  so  long 
as  such  portion  is  not  created  into  a  city ;  that  if  a  city  is 
created  it  ceases  there  ipso  facto.  So  far  as  the  Canada 
Temperance  Act  is  concerned,  "  county  "  is  the  county  as 
it  existed  when  the  Act  was  brought  into  force,  the  county 
mentioned  in  the  order-in-council.  "City"  for  which  there 
is  no  definition,  means  city  existing  as  a  city  at  the  time 
of  the  order-in-council. 

It  is  nothing  new  in  the  construction  of  statutes  that  a 
status  should  remain  for  some  purposes,  and  be  unaffected, 
although  a  new  status  is  created,  provided  the  other  is  not 
by  implication  repealed. 

The  "county"  of  the  Canada  Temperance  Act  is  a 
purely  arbitrary  thing  adopted  by  the  legislature.  It 
differa  from  the  county  of  the  Provincial  Legislature. 
County  covers  and  includes  the  area  of  the  city  geographi- 
cally and  for  many  purposes  of  jurisdiction,  such  as  the 
sherifTs  bailiwick,  the  county  court  judge's  area,  jurors' 
area,  and  so  on.  If  th^  county  comprised  an  organization 
which  was  necessary  to  the  carrying  out  of  the  Canada 
Temperance  Act,  there  might  be  some  reason  for  the  con- 
tention that  it  ceases  to  apply.  But  the  organization  is 
vested  in  municipalities,  and  there  may  be  two  in  a  county, 
or  in  towns,  and  there  may  be  several.  There  are  electoral 
divisions,  and  they  may  embrace  two  counties  or  parts  of 
two.  But  a  county  in  Nova  Scotia  I  as  no  organization. 
"County"  for  the  purpases  of  the  Canada  Temperance  Acti 
simply  means  a  geographical  area.     There  is,  therefore,  no 
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reason  for  construing  the  Act  in  such  a  way  as  to  effect  a 
reduction  of  the  prohibition  area  when  a  city  is  carved  out 
of  that  area. 

I  have  not  access  to  the  cases,  and,  of  course,  much 
depends  upon  the  words  of  each  statute,  but  I  find  this  in 
the  19th  volume  of  the  Am.  rf-  Eng.  Ency.  of  Law  p.  511 : 

"  When  a  statute  provides  that  after  the  lapse  of  a 
specified  time  the  question  of  revoking  an  order  declaring 
prohibition  to  be  in  force  b}'  virtue  of  a  prior  adoption 
may  be  submitted,  the  re-submission  must  be  to  the  voters 
of  the  entire  territory  embraced  in  the  former  election." 

•  The  formation  of  a  new  district  out  of  the  territory 
of  a  district  which  has  adopted  a  local  option  law  does  not 
affect  the  operation  of  the  law  throughout  all  of  the  terri- 
tory which  adopted  it,  and  it  is  in  force  in  both  the  old 
and  the  new  districts.  Nor  does  the  detaching  of  a  part 
of  the  territory  of  a  district  which  has  adopted  the  law, 
and  the  addition  thereof  to  other  territor}^,  affect  the  opera- 
tion of  the  law  in  the  residue  thereof ;  and  it  seems  that  in 
such  case  the  hiw  would  continue  to  be  operative  in  the 
territory  detached.*' 

If  the  contention  ur^ed  in  this  case  was  to  prevail  the 
Provincial  Legislature,  by  splitting  up  a  county,  after  the 
adoption  theiein  of  the  Act,  into  two  counties,  would  dis- 
place the  operation  of  the  Act  in  both  of  the  new  counties. 
Each  one  of  tlie  new  counties  would  have  the  same  diffi- 
culty presented  here  in  having  the  order-in-council  revoked 
as  to  it,  if  it  happened  that  its  neighbor  was  in  favor  of 
prohibition  while  it  \\*a8  otherwise.  * 

That  difficulty  is  not  of  serious  importance.  It  is  not 
a  hardship  that  the  constituency  which  called  the  Act  into 
force  should  be  the  only  one  which  can  recall  it. 

It  is  either  a  casus  omissus^  and  parliament  would,  no 
doubt,  amend  the  Act,  if  necessary,  or,  as  I  suggested, 
although  1  express  no  opinion  upon  it,  the  Act  may  be 
construed  so  that  the  city  would  have  power  by  the  pro- 
cedure contained  in  the  Act  to  have  the  order-in-council 
revoked  as  to  that  part  of  the  area  which  is  now  a  cit\'. 
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Of  course,  if  the  view  of  Wilson,  C  J.  in  Jltyimt  v. 
Shavelear,  11  O.  R.  731  is  correct,  that  "city  "  in  this  Act 
means  a  city  returning  a  member  to  the  Rouse  of  Com- 
mons, the  status  of  the  City  of  Sydney  as  to  the  Canada 
Temperance  Act  remains  as  it  was  before  incorporation. 
I  express  no  opinion  upon  that  view. 

In  my  opinion,  the  Act  is  still  in  force  in  tlu*  area 
covered  by  the  City  of  Sydney,  and  the  conviction  must 
be  sustained  and  the  application  for  the  writ  of  cerfioirni 
dismissed  with  costs. 

Cnnvictiov  ntfiviiterj. 
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The  King  v.  James  Tuttv. 

Before  Townshekd,  J.,  Graham,  E.  J,,  and  Fraser  and  Russell.  JJ. 

Criminal  law — Having  in  possession  fort^ed  documents-  Code^  s-  4J0 
Evidence  showing  guilty  knowledge — Admission  made  to  police 
offiier—Onus  0/  rebutting  influence — Words  '*  forged  note y^' 
**  counterfeit  token  of  value." 

The  prisoner  was  convicted  in  the  County  Court,  under  the  Criminal 
Code,  s.  430,  on  a  charg-e  of  having  unlawfully,  and  without  lawful 
authority  or  excuse,  had  in  his  custody  and  possession  two  forged 
bank  notes  for  the  payment  of  $10  each,  well  knowing  them  to  be 
forged. 

One  of  the  witnesses  called  on  behalf  of  the  prosecution,  H.,  testi- 
fied that  the  prisoner  one  day  showed  hira  a  bill  or  note  something 
like  those  in  evidence  (proved  to  have  come  out  of  the  prisoner's 
possession)  and  that  he  then  told  the  prisoner  it  was  no  good. 

Another  witness.  P.,  stated  that,  the  day  before  the  arrest,  he  had  gone 
shooting  with  the  prisoner  who  said  he  had  something  to  show  him 
when  they  got  out  of  the  woods,  and  that  that  evening  he  went  to 
the  prisoner's  house  and  the  prisoner  there  gave  him  two  bills. 

Other  evidence  established  that  these  bills,  which  were  paid  over  by 
P.  to  G.,  and  M.,  were  both  forgeries. 

Heldf  that  there  was  ample  evidence  in  the  dealings  between  tha 
prisoner  and  P.,  and  in  the  conversation  between  prisoner  and  H., 
to  prove  the  prisoner's  knowledge  that  the  documents  he  was  hand- 
ling were  not  genuine,  and  to  justify  the  judge  in  finding  the  prisoner 
possessed  of  the  guilty  knowledge   required   by  s.  43d  of  the  Code^ 

At  the  trial  evidence  was  given  of  a  conversation  with  the  prisoner  in 
the  presence  of  the  chief  of  police,  in  which  the  prisoner  said  that  he 
got  the  bills  in  question  from  S.,  and  that  he  gave  them  to  P. 

Heldy  (obiter)  that  the  onus  was  upon  the  prosecution  to  establish  that 
the  statement  in  question  was  entirely  free  and  voluntary,  and  that 
it  was  not  sufficient  for  this  purpose  that  the  officer  should  swear  to 
to  it,  but  he  should  have  negatived  possible  inducements  by  hope 
or  fear  which  would  have  made  the  statement  inadmissible.  But 
that  the  reception  of  this  evidence  did  not  necessarily  influence  the 
judges  decision  in  reference  to  the  other  evidence,  ihe  judge  having 
stated  the  evidence  on  which  he  based  his  judgment  and  that  evi- 
dence being  sufficient. 

A  verdict  by  a  judge,  in  this  particular,  is  different  from  the  verdict  of 
a  jury. 

At  the  trial  evidence  was  given  in  relation  to  one  of  the  bills  in  question 
showing  ,t  to  be  a  counterfeit  or  forgery,  purporting  to  be  a  $10  bill 
of  the  bank  of  Montreal.  rs     j  ^  v     v  6 

^^ m^n^^'^V^^ '^''^''^T  ^^^t^  "forged  note-  and  was  such  a  docu- 
ment as  IS  contemplated  by  s.  430  of  the  Code. 

Semble,  It  might  also  be  a    -counterfeit   token  of  value  "  under  s.  430* 

This  was  a  crown  case  rescn-ved  from  tlie  C%)unty  Court 
Judges  Criminal  Court  at  Sydney,  C.  B. 
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The  prisoner  was  charged  under  section  430  of  the 
Criminal  Code  of  Canada,  with  having  "  unlawfully,  and 
without  lawful  authority  or  excuse,  liad  in  his  custody  and 
possession  two  forged  bank  notes  for  the  payment  of  ten 
dollars  each,  the  said  James  Tutty  then  well  knowing  the 
said  several  bank  notes,  and  each  and  every  of  them 
respectively,  to  be  forged." 

Exhibits  "  A  "  and  "  C  "  are  the  notes  alleged  to  have 
been  in  the  possession  of  the  prisoner. 

A  witness,  William  Herbert,  said,  on  examination,  that 
Tutty  one  day  showed  him  a  note  or  bill  something  like 
"  A,"  and  that  he  then  told  Tutt}'  it  was  no  good.  It  was 
also  something  like  exhibit  '*  B,"  w^hich  was  a  genuine  note 
for  810  of  the  Bank  of  Montreal. 

Edward  Proctor  was  examined,  and  said  he  had  been 
gunning  the  day  previous  to  the  arrest,  with  Tutty,  when 
Tutty  said  to  him  he  had  something  to  show  him  when 
they  got  out  of  the  woods.  That  evening  he  w^ent  to 
Tutty  s  house,  and  he  (Tutty)  show^ed  him  two  bills. 
Proctor  said  "  let  me  have  the  bills  and  I  will  take  them 
home  and  show  them  to  my  wife,  and  let  her  believe  I 
have  had  a  big  pay."  He  (Proctor)  then  had  his  proper 
pay,  816.00,  in  his  pocket,  but  no  SlO.OO  bills  in  the  pay. 
He  got  the  two  bills  from  Tutty,  and  that  night  got  drunk, 
finding  himself  next  morning  with  his  money  all  gone, 
including  the  bills  got  from  Tutty,  and  being  himself  in 
possession  of  a  sweater. 

Maurice  Gold  was  examin(*d,  and  said  he  knew  Proctor  ; 
that  on  that  night,  in  question,  he  had  sold  a  sweater  to 
Proctor  for  SI. 25  ;  that  Proctor  gave  him  a  810  bill  and 
he  gave  him  back  88.75  in  change  ;  that  after  Proctor  left 
the  shop  he  became  anxious  alx)ut  the  bill,  and  next 
morning  he  took  it  to  the  Bank  of  Montreal,  at  Glace  Bay, 
when  the  manager  marked  it  counterfeit,  and  he  took  it 
to  the  chief  of  police  ;  that  Proctor  called  himself  "Kodi.rick 
McDonald,"  a  false  or  a&sumcd  name. 

Charles  Fothergill,  teller  of  the  Bank  of  Montreal,  was 
examined,  and  said  he  '*  saw  exhibit  '  A '  when  brought  to 
bank  by  Gold,  and  it  was  marked  by  Mr.  Henshaw,  the 
manager.  It  is  a  counterfeit  or  forgery,  and  purports  to 
be  a  ten  dollar  bill  of  the  Bank  of  Montreal.  '  C  '  was 
also  presented  at  bank,  and  he  subsequently  saw  it  in  the 
Stipendiary's  Court,  in  one  Mclvor's  hands,  w^ho  pulled  it 
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out  of  his  pocket."  Proctor,  in  his  evidence,  said  he  got  a 
flask  of  whisky  from  a  man  he  took  for  Mclvor,  and  gave 
him  a  note  in  payment. 

The  chief  of  poHce,  on  examination,  said  he  saw  the 
exhibits  '  A  '  and  '  C  They  were  in  his  possession.  He 
got  *  A '  from  Maurice  Gold.  Had  conversation  with 
Strang  in  prisoner's  presence.  Tutty  said  he  got  the  bills 
from  Strang  and  gave  them  to  Proctor.  This  was  in 
reference  to  *  A.'  Saw  '  C  '  in  Stipendiary's  Court  with 
Mclvor.  Statement  was  made  voluntarily  by  Tutty  in 
our  presence.  On  cross-examination  he  says,  '*  did  not  tell 
Tutty  it  was  better  to  tell  and  he  would  get  clear  if  he 
told  where  he  got  the  notes.  This  was  before  Tutty's 
an  est.  Tutty  denied  giving  the  mone^'  to  Proctor  when 
first  asked,  or  that  he  knew  anything  about  money. 
Never  told  him  it  would  be  better  to  tell.  I  told  him 
wh  it  Proctor  told  me,  and  then  he  told  the  whole  story. 
He  knew  me  to  be  chief  of  police,  though  I  was  in  plain 
clothes. 

I  received  this  evidence  of  the  chief  of  police  on  the 
authority  of  R.  v.  Bmckenhiivy,  17  Cox.  Cr.  C.  628  ;  R.  v. 
Javvla,  L.  R.  1  C.  C.  R.  96,  and  R,  v.  Reeve  A  Hniulcod\ 
L.  R.  1  C.  C.  R.  362. 

I  found  the  prisoner  guilty,  being  of  opinion  there  was 
evidence  sufficient,  outside  that  of  the  chief  of  police,  to 
compel  me  to  do  so.  That  the  indifferent  way  in  which 
the  notes  were  transferred  by  Tutty  to  Proctor  to  enable 
him  to  deceive  his  wife,  having  reference  also  to  prisoner's 
statement  tliat  he  liad  something  to  show,  and  the  evidence 
of  Herbert  that  he  had  seen  a  similar  note  previously  in 
Tutty's  possession,  and  Proctor  passing  the  bills  under  an 
assumed  name,  raised  a  presumption  of  knowledge  on  the 
part  of  the  prisoner  and  Proctor  as  to  justify  the  finding 
of  the  guilty  knowledge  on  the  part  of  Tutty  as  contem- 
plated by  the  statute. 

Tlie  counsel  for  the  prisoner  has  requested  me  to 
reserve  the  following  points : 

1.  "  Was  the  evidence  of  the  chief  of  police  admissible, 
and,  if  not,  did  not  its  receipt  necessarily  tend  to  influence 
my  decision  in  regard  to  the  other  evidence  ?" 

2.  **  Was  the  evidence  of  Herbert  and  prisoner's  con- 
duct in  regard  to  the  notes  sufficient  to  justify  me  in  find- 
ing prisoner  possessed  of  guilty  knowledge  as  mentioned 
in  tlie  section  ?" 
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3.  Was  *  A  '  a  forged  bank  note  or  a  counterfeit,  or 
was  it  such  a  paper  document  or  instrument  as  is  contem- 
plated by  the  section  ^ 

1905,  March  28th.  G.  S.  Harrinfjtnix  for  the  prisoner. 
The  prisoner  is  charged  under  the  Criminal  Code,  s.  430. 
The  notes  were  counterfeits  under  s.  480,  wliich  creates  a 
distinct  offence.  S.  422  defines  forgery.  The  evidence 
of  the  chief  of  police  of  a  confeasiori  was  improperly 
admitted.  No  affirmative  evidence  was  given  that  no 
threat  or.  inducement  was  lield  out.  There  must  be  an 
intent  to  defraud. 

A.  Cliiny  for  the  Attorney  General,  contra.  The  Queen 
V.  Caffery,  33  N.  S.  R.,  232.  There  is  evidence  of  guilty 
knowledge.  There  is  evidence  that  the  confession  was 
voluntary. 

G.  S,  HarruujtoK,  in  reply.  Rnjiun  v.  ClmraHd,  4 
Can.  C.  C.  96  :  Keqiim  v.  rhonqr^on,  (1893)  2  Q.  B.  12. 

1905,  April  28lh.  RrssELL,  J.  delivered  the  judgment 
of  the  court.  In  my  opinion  the  evidence  of  Herbert  and 
the  prisoner's  conduct  in  regard  to  the  notes  which  were  in 
his  possession,  were  sufficient  to  justify  the  learned  judge 
of  the  County  Court  in  finding  that  the  prisoner  possessed 
the  guilty  knowledge  reijuired  by  section  430  of  the  Code. 
He  had  been  told  by  Herbert  that  the  note  shown  by  him 
to  Herbert  was  "  no  good."  When  he  showed  two  bills  to 
Proctor  he  knew  that  they  were  such  as  un'ght  lead 
Proctor's  wife  to  suppose,  erroneously,  of  course,  that 
Proctor  had  had  "a  big  pay."  One  of  those  two  bills  was 
passed  off  by  Proctor  and  came  into  the  hands  of  the 
banker,  by  whom  it  was  marked  a  counterfeit.  There  is 
ample  evidence  in  the  dealings  between  the  prisoner  and 
Proctor,  and  the  conversations  between  the  prisoner  and 
Herbert,  to  prove  the  prisoner's  knowledge  that  the  docu- 
ments he  was  handling:  were  not  genuine. 
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It  is  not  necessary  to  determine  whether  the  evidence 
of  the  chief  of  police  was  admissible.  The  onus  was  upon 
the  prosecution  to  establisli  that  the  *  statement  of  the 
prisoner  was  entirely  free  and  voluntary,  and  I  think  it 
was  not  sufficient  for  this  purpose  that  the  officer  should 
swear  to  this.  Ho  should  have  proved  it  by  negativing 
the  possible  inducements,  by  way  of  hope  or  fear,  that 
would  have  made  the  statement  of  the  prisoner  inadmis- 
sible. But  I  think  the  reception  of  this  evidence  did  not 
"  necessarily  tend  to  influence  the  judges  decision  in  regaixl 
to  the  other  evidence."  I  take  the  question  in  reference 
to  this  point  to  be  presented  as  a  question  of  law^.  As  a 
question  of  psychology  the  judge  himself  would  be  the 
best  possible  authority.  With  him  the  answer  would  be 
obtained  by  interrogating  his  own  consciousness.  With 
any  outside  observer  it  would  necessarily  be  a  matter  of 
inference  and  conjecture.  If  the  prisoner  liad  been  found 
guilty  by  the  verdict  of  a  jury  there  might  have  been 
some  ground  for  the  fear  that  they  had  given  a  verdict 
which  would  not  have  been  rendered  but  for  the  evidence 
of  the  chief  of  police,  in  which  case,  assuming  tiiat  evidence 
to  have  been  improj^erly  received,  the  verdict  would  have 
been  bad.  There  can  be  no  ground  for  such  a  fear  in  this 
case  because  the  judge  has  told  us  on  what  evidence  he 
based  his  judgment  and  that  evidence  is  sufficient.  At 
one  time  the  reception  of  such  evidence,  evfen  accompanied 
by  the  statement  of  the  judge  as  the  sufficiency  in  his 
judgment  of  the  other  and  unchallenged  evidence  in  the 
case,  would  have,  I  suppose,  made  the  conviction  bad. 
But  now  under  section  746  of  the  Code,  although  it 
appears  that  some  evidence  was  improperly  admitted,  no 
conviction  shall  be  set  aside,  or  new  trial  ordered,  unless 
it  is  the  opinion  of  the  Court  of  Appeal,  that  some  substan- 
tial wrong  or  miscarriage  was  thereby  occasioned. 

In  answ^er  to  the  third  question,  I  think  that  the  docu- 
ment in  evidence  as  described   by  counsel — for  it  is  not 
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printed  with  the  evidence — was  a  forged  note,  and  was 
such  a  document  as  is  contemplated  by  section  430.  It  is 
not  necessary,  in  my  opinion,  to  determine  whether  it  was 
or  was  not,  also,  a  counterfeit  token  of  value.  The  term 
'"counterfeit"  is  defined  in  the  code  solely  with  reference 
to  coin,  and  the  term  "  counterfeit  token  of  value  "  is  de- 
fined solely  with  reference  to  the  part  of  the  code  relating 
to  the. advertising  of  counterfeit  money  (Part  XXXVI.) 
In  this  part  of  the  statute  is  included  (sec.  480  b)  the 
otfonce  of  taking  possession  of  a  counterfeit  token  of  value. 
If  it  is  conceivable  that  a  man  may  have  a  thing  in  his 
possession  and  custody  without  having  taken  possession  of 
it,  there  is  no  provision  in  Part  XXXVI  under  which  the 
indictment  in  this  case  could  have  been  preferred.  But 
even  should  this  condition  of  things  be  inconceivable,  I 
think  that  the  conviction  in  this  case  must  be  upheld. 
The  document  in  this  case  is  certainly  a  forged  bank  note 
within  the  meaning  of  section  480.  It  may  also  be  a 
"counterfeit  token  of  value,"  and  I  think  that  it  is  such 
under  section  480  of  the  code.  The  taking  possession  of 
it  may  have  been  made  punishable  inadvertently  or  ad- 
visedly under  section  480,  and  yet  the  having  it  in  the 
defendant's  possession  and  custody  may  still  be  an  offence 
^nd  punishable  as  such  under  section  430. 

I  am  of  opinion  that  the  prisoner  was  righth-  convicted. 

C<fv vict ion  affirmed. 
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Rex  v.  Jodrey. 

Before   Townshknd,   J.,   Graham,    K.  J.   and    Rissell,    J. 

Criminal  Law — Prusvatfing  officer — Election  by  prisoner — Code  s,  y66— 
Construction  of  statute  —Inspection  of  depositions^ Code  *.  65^. 

A  barrister  appointed  by  the  Attorney  General,  under  the  authority  of 
R.  S.,  c.  165,  **  to  prosecute  all  matters  in  His  Majesty's  Supreme 
Court  and  County  Court  Criminal  Court  in  and  for  the  County  of  L., 
until  further  notice,"  has  power  to  take  the  election  of  a  prisonei 
under  the  Criminal  Code,  s.  706,  the  words  **  all  criminal  business  " 
including^  all  process  necessaryto  bring  the  prisoner  to  trial,  and  the 
making  of  the  election  being  a  necessary  act  in  these  proceedings. 

The  Dominion  Statute  (Code  s.  766,  subs.  2,  amended  by  Acts  uf  1900, 
c.  46)  must  be  read,  if  possible,  in  such  a  way  as  to  make  it 
applicable  to  the  varying  circumstances  of  the  different  provinces 
for  \Wiich  it  was  passed. 

Where  the  depositions  handed  the  prisoner  for  his  inspection  are  con- 
tained in  a  bundle  with  other  depositions,  but  in  such  a  way  that 
there  is  no  difficulty  in  understanding  those  applicable  to  the  parti- 
cular offence  charged,  there  is  a  sufficient  compliance  with  the  Code 
s.  653. 

This  was  a  case  reserved  for  the  opinion  of  the  Court 
by  Forbes,  C.  C.  J. 

It  appears  that  on  the  28th  day  of  May,  1904,  the 
defendant  was  brought  before  V.  J.  Paton,  prosecuting 
officer  for  the  county  of  Lunenburg,  under  see.  76G,  subsec,  2, 
and  consented  to  be  tried  before  me  at  Bridgewater,  in  the 
said  county,  on  the  12th  day  of  July,  1904,  under  the 
provisions  of  tlie  '*  Speedy  Trials  Act," 

On  the  14th  day  of  July.  1904.  the  defendant  was  tried 
before  nie  at  P>ridgewater,  under  the  "  Speedy  Trials  Act." 

V.  J.  Paton  acted  on  behalf  of  the  Crown. 

J.  Philip  Bill  acted  on  the  behalf  of  the  accused. 

When  the  cause  was  called  for  trial,  and  after  the 
accused  had  been  arraigned  but  before  he  had  pleaded, 
his  counsel  asked  leave  to  inspect  the  depositions. 

Upon  the  application,  I  directed  the  clerk  to  hand  all 
the  papers  in  the  bundle  before  him  to  Mr.  Bill,  who  con- 
tended that  there  were  no  depositions,  as  no  one  could 
identify  the  different  pieces  of  evidence  without  any  caption 
or  signature  or  assortment  by  the  justice,  the  clerk  and 
also  the  prosacuting  attorney  having  declined  to  assort  the 
depositions. 
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The  clerk  then  handed  counst^l  all  the  papers  sent  up 
in  six  different  trials,  at  Mahoue  Bay,  lield  by  the  justice 
who  had  committed  this  defendant  as  well  as  several 
others,  at  one  and  tlie  same  time,  and,  after  argument  of 
counsel  for  the  crown  and  the  accused,  I  held  that  this 
present  court  was  seized  with  jurisdiction,  as,  under  sec. 
76(),  the  accu^ed  had  elected  before  the  prosecutin;^  officer, 
who  had  jurisdiction  to  put  the  prisoner  to  his  election, 
and  that,  when  such  election  was  made  by  the  prisoner, 
then  this  court  must  proceed  under  sec.  7()7,  subsec.  3,  and  it 
became  immaterial  whether  there  were  an3'  depositions  or 
not.  Besides  I  doubted  my  power  under  the  present  con- 
ditions, there  being  some  evidence  of  depositions,  to  review 
the  jurisdiction  and  right  of  the  y)rosecuting  officer  to  put 
the  prisoner  on  his  election,  and  as  the  point  of  there 
having  been  no  depositions  or  insufficient  depositions 
before  the  prosecuting  officer  was  not  shewn  to  have  been 
taken  below,  at  the  titne  the  prisoner  made  his  election, 
and  was  not  now  brouorht  before  me  by  affidavit,  I  felt 
that  it  was  my  duty  to  call  on  the  prisoner  to  plead  to  the 
charge,  which  I  did. 

The  accused  pleaded  "  not  guilty. ' 

On  the  termination  of  the  trial  I  found  the  accused 
guilty. 

Before  and  after  I  found  the  accused  guilty,  his  counsel 
asked  for  a  reserved  case,  upon  tiie  grounds  below  stated. 

A  crown  case  reserved  was  granti'd  by  me,  and  the 
prisoner,  not  furnishing  bail,  was  ordered  to  jail,  and  to  be 
released  at  such  time  when  sufficient  bail  was  ottered. 

I  have  ordered  that  the  papers  in  this  cause,  as  well  as 
those  on  tile  in  tiie  other  trials  ab()\e  referred  to,  be  trans- 
mitted to  the  clerk  of  the  crown  at  Halifax,  in  the  county 
of  Halifax. 

The  points  raised  on  the  trial  for  the  defendant,  which 
are  hereby  stated  for  the  court  of  appeal,  are  the  following : 

1.  Had  the  prosecuting  officer  jurisdiction  under  the 
papers  purporting  to  be  depositions  herein  to  take  the 
election  of  the  accused  under  the  provisions  of  the  *'  Speedy 
Trials  Act  '7 

2.  Were  there  depositions  within  the  meaning  of  the 
Speedy  Trials  Clauses  available  on  the  files  of  tlie  court 
for  the  prosecuting  officer  to  ha\e  recourse  to,  in  order  to 
enable  him  to  comply  with  the  requirements  of  the  act 
when  the  accused  came  before  him  for  election  ? 
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8.  Had  the  couri  jurisdiction  under  the  papers  pur- 
portin<r  to  be  depositions  in  this  cause,  or  under  such  as 
were  available  on  the  files  of  the  court,  to  try  the  accused 
under  the  provisions  of  "  The  Speedy  Trials  Act." 

4.  Did  tlie  fact  that  the  accused  or  his  counsel  had 
no  opportu.iity  to  inspect  as  depositions  any  other  material 
than  that  referred  to  in  the  statement  of  the  case  above, 
invalidate  the  conviction  i 

5.  Was  the  charge  founded  on  facts  or  evidence  dis- 
closed in  depositions  taken  according  to  law,  and,  if  not, 
would  such  invalidate  the  conviction  ? 

6.  Can  it  be  said  that  the  charge  was  prepared  from 
depositions  within  the  meaning  of  the  act,  and,  if  not, 
would  such  invalidate  the  c(mviction  ^ 

7.  Has  there  been  such  a  non-compliance  with  sec- 
tions 590  and  591  of  the  Criminal  Code  at  the  preliminary 
enquiry  as  to  invalidate  the  conviction  ? 

1905,  April  Isl.  J.  1\  Bill,  for  the  prisoner.  R.  S. 
N.  S.  (1900)  c.  J()5.  The  Attorne^^-general  can  only 
authorize  a  barrister  to  prosecute  at  the  sittings.  There 
is  no  power  to  appoint  a  general  prosecuting  o!ficer.  The 
fact  that  the  prisoner  di<l  not  object  to  going  on  with  the 
trial  does  not  waive  his  rights.  He  could  not  give  juris- 
diction by  consent.  The  Queen  v.  Smith,  8  Can.  C  C 
457  ;  The  Qarcn  v.  (?/teo/2,  3  Can.  C.  C.  457  ;  Endlich  on 
Statutes,  p.  ()87.  Tiie  depositions  had  no  captions,  and 
were  not  properly  certified  or  taken.  The  Queen  v.  Lc  Fine, 
4  Can.  C.  C.  145  ;  The  Queen  v.  Tniinor,  4  Can.  C.  C.  410 : 
(\in.  Crim.  (u(h\  p.  041.  Under  s.  687  these  depositions 
could  not  be  used  as  evidence.  Archbohrs  Criminal  Prac- 
tice, 20th  ed.,  p.  290  ;  2  Can.  C.  C.  249  ;  10  Cox  C.  C  596: 
1  F.  &  F.  041. 

1905,  April  29th.  Townshend,  J.  —The  only  doubt  I 
had  at  the  argument  of  this  reserved  ca.se  was  whether  the 
local  Act,  chap.  105,  R.  S.  enabled  the  Attorney-General 
to  appoint  a  barrister  ]jrosecnting  counsel  with  authority 
large  enough  to  take  the  election  of  the  prisoner  instead 
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of  the  judge,  under  the  Criminal  Code,  see.  766.     By  that 
section  : 

"  When  the  judge  does  not  reside  in  the  county  in 
which  the  prisoner  is  committed,  the  notification  required 
by  this  section  may  be  given  to  the  prosecuting  officer  who 
shall,  in  such  case,  with  as  little  delay  as  possible,  cause 
the  prisoner  to  be  brought  before  him." 

The  authority  held  by  Mr.  Paton  for  the  Attorney- 
General  is : 

"To  prosecute  all  criminal  matters  in  His  Majesty's 
Supreme  Court  and  County  Court  Judge's  Criminal  Court 
in  and  for  the  County  of  Lunenburg  until  further  notice, 

or  to  prosecute  all  criminal  matters  on  behalf  of  the 

Crown  in  said  county." 

By  sec.  1,  chap.  165,  it  is  enact'Cd  : 

"  At  all  criminal  sittings  of  the  Supreme  Court  at 
Halifax,  or  at  the  sittings  of  the  Supreme  Court  in  any 
county,  or  at  any  sittings  of  the  County  Court  Judge  s 
Criminal  Court,  the  prosecution  of  criminals  and  other 
criminal  business  should  be  taken  charge  of  and  conducted 
on  behalf  of  the  Crown  by  the  following  persons,  &c.,  &c.** 

Now  it  is  quite  clear  that  Mr.  Paton  holds  the  position 
of  prosecuting  counsel  or  officer  for  the  County  of  Lunen- 
burg, and  is  authorized  to  conduct  all  criminal  business  on 
behalf  of  the  Crown.  All  criminal  business  must  include 
all  process  necessary  to  bring  the  prisoner  to  trial,  and  to 
make  an  election  is  one  necessary  act  in  these  proceedings. 
I  am  of  opinion  that  the  local  act  sufficiently  confers  upon 
the  prosecuting  counsel  power  to  take  the  prisoner  s  elec- 
tion under  sec.  766  of  the  Criminal  Code.  The  authority 
is  not  confined  merely  to  the  sittings  of  the  respective 
courts,  but  is  general  in  its  terms.  Moreover,  the  taking 
of  the  prisoner's  election  is  one  of  the  preliminary  steps  to 
be  taken  in  connection  with  the  particular  sittings  of  the 
County  Court  Judge's  Criminal  Court  to  try  this  prisoner. 
Formerly  that  .step  had  to  be  taken  before  the  judge  him- 
self. To  remedy  the  delay  and  inconvenience  incident  to 
10 — X.  S.  R.  38. 
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the  residence  of  the  judge  out  of  the  county,  the  Code  has, 
in  such  cases,  made  the  prosecuting  officer  the  substitute 
for  the  Judge  in  that  particular  proceeding,  so  that,  in 
whichever  way  it  is  regarded,  the  prosecuting  officer  is 
clothed  with  ample  authority. 

With  respect  to  the  depositions,  I  am  of  opinion  that 
the  prisoner  obtained  all  that  he  was  entitled  to  under  the 
law.     Sec.  053,  says  : 

"  Every  accused  person  shall  be  entitled,  at  the  time  of 
his  trial,  to  inspect,  without  fee  or  reward,  all  depositions 
or  copies  thereof  taken  against  him  and  returned  into  the 
court  before  such  trial  is  had,  and  to  have  the  indictment 
on  which  he  is  to  be  tried  read  over  to  him  if  he  so 
requires." 

The  depositions  in  this  case  were  admittedly  handed  to 
prisoners  counsel,  but  he  complains  that  they  were  so 
mixed  up  with  other  depositions  that  he  was  embarrassed. 
After  an  examination  of  the  depositions,  I  must  confess  I 
can  see  no  serious  difficulty  in  understanding  those  appH- 
cable  to  the  particular  offence  with  which  the  prisoner  was 
charged  and  convicted.  I  am  also  of  opinion  that  the 
depositions  are  properly  and  legally  taken.  The  magis- 
trate has  affixed  his  name  to  them,  but  possibly  not  in  the 
most  correct  place.  Even  were  this  not  so,  I  am  unable  to 
follow  Mr.  Justice  Wurtele  in  King  v.  Traynor,  4  C.  C.  C. 
410,  nor  do  I  believe  that  he  correctly  states  the  law  if  he 
means  that  an  indictment  found  by  the  grand  jury  ought 
to  be  quashed  because  the  depositions  have  been  improp- 
erly taken.  No  doubt,  where  the  indictment  is  founded 
on  depositions  which  are  not  properly  taken,  without 
examining  the  witnesses  or  persons,  it  would  be  irregular 
and  illegal,  but  this  is  so  because  the  Code  expressly  states 
that  any  such  depositions  as  have  been  legally  taken  shall 
go  before  the  grand  jur3^  Probably  this  is  what  he  meant, 
although  his  language  admits  of  a  wider  interpretation. 

I  am  of  opinion  this  conviction  must  be  confirmed. 

Eraser,  J.,  concurred  with  Townshexd,  J. 
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Russell,  J. — The  principal  question  in  this  case  is 
whether  Mr.  Paton,  before  whom  the  prisoner  elected  to  be 
tried  by  the  County  Court  judge,  was  a  prosecuting  officer 
within  the  meaning  of  subsection  2,  of  section  766,  of  the 
Criminal  Code  as  amended  by  chapter  46  of  the  Acts  of 
1900.  His  appointment  was  made  under  section  1,  sub- 
section (b)  of  chapter  165,  Revised  Statutes  of  Nova 
Scotia,  1900.  My  first  impressions  were  that  he  could  not 
be  so  considered,  in  view  of  the  fact  that  the  only  author- 
ity given  for  the  appointment  of  a  prosecuting  officer 
seems  to  have  reference  to  an  appointment  for  the  particu- 
lar sittings  for  which  it  is  made.  But  the  County  Court 
Judge  s  Criminal  Court  has  no  set  time  for  holding  its 
sittings.  It  meets  whenever  there  is  business  to  be  done. 
I  think,  therefore,  that  Mr.  Paton *8  appointment  could 
properly  be  made  under  the  statute  as  an  appointment  to 
take  charge  of  any  business  that  should  come  before  that 
court  after  the  date  of  the  appointment.  His  appointment 
was,  in  fact,  an  appointment  for  a  year  as  staled  by  coun- 
sel in  court,  though  this  does  not  appear  in  the  case 
reserved,  but  it  was  conceded  that  he  had  an  appointment 
that  would  qualify  him  to  take  the  election  of  the  prisoner, 
if  such  an  appointment  could  be  made  under  the  statute, 
the  question  being  one  of  law,  whether  the  subsection  re- 
ferred to  could  be  made  applicable  to  Nova  Scotia  where 
there  is  no  permanent  prosecuting  officer.  I  think  we 
must  read  the  Dominion  Statute,  if  at  all  possible,  in  such 
a  manner  as  to  make  it  applicable  to  all  the  varying  cir- 
cumstances of   the  different   provinces  for   which   it  was 


The  only  other  point  argued  was  as  to  the  sufficiency 
of  the  depositions,  and  the  prisoner's  grievance,  as  presented 
in  the  argument,  was  that  the  depositions  were  handed  to 
his  counsel  in  a  bundle  along  with  a  number  of  other 
depositions  in  such  manner  that  it  was  impossible  for  him 
to  distinguish  them,  and  he  was  thus  prejudiced  in  his 
defence.     It  is  sufficient  to  say  that  the  facts  that  would 
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support  this  coDtention  are  not  stated  as  facts  in  the  case 
reserved,  and  that  there  are  no  facts  stated  from  which  it 
can  be  concluded  that  there  were  not  proper  depositions 
before  the  judge  as  well  as  before  the  prosecuting  officer. 
I  think  the  conviction  should  be  at&rmed. 

Graham,  E.  J.  concurred  with  Russell,  J. 

Conviction  ajfflrmed. 


The  King  v.  Sarah  Smith. 

Before  Townshend,  J.,  Graham,  R.  J.,  Frasbr  and  Russell,  JJ. 

Criminal  Law— Offence  of  keeping  a  disorderly  house --Cumulatix*e  or 
alternative  punishments— Code  ss^  rg8,  2Cf/  (j)^  7^3  (f)' 

The  court  was  moved  to  quash  an  indictment  for  keeping  and  maintain- 
ing- a  disorderly  house,  to  wit,  a  common  bawdy  house,  on  the 
ground  that  s.  198  of  the  Code,  under  which  defendant  was  indicted, 
was  repealed  by  s.  207  (j)  or  s.  783  (f)  of  the  Code,  as  neither  of 
these  could  be  reconciled  with  k.  198,  as  cumulative  or  alternative 
punishment  for  the  one  offence. 

Heldy  dismissing  the  motion  and  affirming  the  conviction,  that  s.  198 
was  not  repealed  as  contended  ;  s.  207  being  a  comprehensive 
section  dealing  with  all  classes  of  vagrants  (including,  under  subsec 
(j),  keepers  and  inmates  of  bawdy  houses),  and  s  783  (f)  being  pure 
procedure,  and  enabling  the  offence  above  indicated  to  be  disponed 
of  by  a  summary  trial  when  a  party  charged  with  the  offence  was 
brought  before  a  magistrate. 

1905,  March  29th.  Crown  case  reserved  by  Russell,  J. 
as  follows : — 

The  defendant  was,  at  the  October  sittings,  1904,  of 
the  Supreme  Court  at  Halifax,  sitting  for  the  disposal  of 
criminal  business,  indicted  under  sections  195  and  198  of 
the  Criminal  Code,  for  that  she,  the  said  Sarah  Smith,  on 
the  6th  day  of  February,  A.  D.  1 904,  or  thereabouts,  in 
the  City  of  Halifax,  did  unlawfully  keep  and  maintain  a 
disorderly  house,  to  wit,  a  common  bawdy  house,  by  main- 
taining a  house,  number  161  Albermarle  Street,  in  the  City 
of  Halifax,  for  the  purposes  of  prostitution. 

Before  plea,  her  counsel,  Mr.  Power,  moved  me  to  quash 
the  indictment  on  the  ground  that  as  the  trial  and  punish- 
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ment  of  this  same  offence  is  provided  for  by  sections  207 
(j)  and  783  (/)  of  the  Criminal  Code,  and  as  neither  of 
these  could  be  reconciled  with  section  198  as  cumulative 
or  alternative  punishment  for  the  one  offence,  section  1 98 
must  be  deemed  to  be  repealed  by  one  or  the  other  section 
of  the  Code  above  referred  to.  I  declined  to  quash  the- 
indictment,  and  proceeded  with  the  trial,  and,  the  prisoner 
being  convicts,  I  now,  at  the  request  of  her  coansel,. 
reserve  the  point  he  raised  as  above  for  the  consideration 
of  the  Court  of  Crown  Cases  Reserved.  I  did  not  sentence 
the  prisoner,  but  admitted  her  to  bail  pending  the  decision 
on  the  case  reserved. 

The  point  reserved  is  as  follows :  Does  either  section 
207  ( j)  or  783  (/)  of  the  Criminal  Code  repeal  section 
198  of  the  Code  ?  If  so,  the  defendant  will  be  entitled  to 
have  the  conviction  against  her  quashed. 

1905,  March  29th.     John  J.  Power ,  for   the   prisoner. 

James  E.  Knight,  for  the  Crown. 

1905,  April  Ist.  Graham,  E.  J.  delivered  the  judg- 
ment of  the  court  as  follows  : — 

In  my  opinion  section  198  of  the  Code,  under  which 
this  defendant  was  indicted  and  found  guilty  of  keeping  a 
common  bawdy  house,  and  made  liable  to  imprisonment 
for  one  year,  was  not  repealed  by  section  207  {j  )  or  section 
783  (/)  of  the  Code. 

Section  783  (/)  is  pure  procedure  and  enables  the 
offence  above  indicated  to  be  disposed  of  by  a  summary 
trial  when  the  defendant  is  brought  before  a  magistrate 
charged  with  the  offence.  And  it  appears  an  expeditious 
and  advantageous  means  for  both  the  crown  and  the  defen- 
dant of  disposing  of  the  offence  rather  than  sending  it 
further  and  having  a  grand  and  petit  jury  deal  with  it. 

Section  207  is  a  comprehensive  section  dealing  with  all 
classes  of  vagrants,  and  declares  everyone  a  vagrant  who 
"     .    .   ( jf )  "  is  a  keeper  or  inmate  of  a  bawdy  house,  &c." 

Section  208  provides  that  every  vagrant  is  liable  on 
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summary  conviction  to  a  fine  not  exceeding  fifty  dollars  or 
to  imprisonment  for  six  months,  &c. 

In  Hardcastle  on  Statutes,  3rd  ed.,  p.  334,  it  is  said : 

"  In  accordance  with  this  rule  penalties  imposed  by  statute 
for  ofiences  which  were  already  punishable  under  a  prior 
statute  are  regarded  as  cumulative  and  not  as  repealing 
the  penalty  to  which  the  offender  was  previously  liable." 

"  Subsequent  Acts  of  Parliament  "  said  Lord  Hardwicke  in 
Middleton  v.  Crofts  (1736)  2  Atk.  650,  at  p.  674,  "in  the 
aflSrmative.  giving  new  penalties  and  instituting  new  modes 
of  proceeding,  do  not  repeal  former  methods  and  penalties 
ordained  by  preceding  acts  without  negative  w^ords." 

The  object  of  Parliament  was  plain,  viz.,  to  enable  the 
prosecutor  to  proceed  either  by  indictment  or  by  summary 
conviction.  And  the  power  of  punishment  is  adapted  to  the 
tribunal  which  in  either  case  is  called  on  to  deal  with  the 
oflTender. 

It  has  dealt  with  the  subject  of  assault  in  the  same  way 
and  there  are  alternative  penalties  and  tribunals. 

In  Regina  v.  Rose,  27  O.  R,  195.  relied  on  by  the 
defendant,  the  tribunal  and  procedure  were  the  same.  The 
provisions  imposed  a  different  penalty,  which  could  not  be 
"reconciled  either  as  cumulative  or  alternative  punish- 
ment." 

Boyd,  C.  said  : 

'•  I  do  not  think  they  can  be  read  together  or  reconciled 
as  cumulative  punishment  for  the  one  offence,  nor  do  I 
think  they  can  be  left  to  stand  as  alternative  punishments 
for  the  one  offence  at  the  option  of  the  magistrate." 

In  this  case  I  have  endeavored  to  show  that  the  prose- 
cutor has  the  alternative  of  proceeding  before  either 
tribunal.  Therefore  the  Ontario  case  has  no  application. 
The  conviction  was  good. 

Goiivictiaa  affirtned. 
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McLEOD   V.    DoUCETTE    ET   AL. 
Before  Townshend  J.,  Graham,  E-  J.   and  Russell,  J. 
Bill  of  sale  not  registered — Fraudulent  attempt  to  defeat, 

A  bill  of  sale  of  a  horse,  given  to  secure  a  balance  due  on  the  purchase 
price,  although  unregistered,  cannot  be  defeated  by  a  fraudulent 
sale  to  a  third  party  with  notice. 

In  an  action  for  the  alleged  wrongful  taking  and  detention  of  a  horse 
defendants  relied  on  an  unregistered  bill  of  sale  given  to  the  defen- 
dant B.  by  the  owner  M.  in  trust  to  sell  the  horse,  retain  a  balance 
due  on  the  purchase  price,  and  pay  the  balance  to  M. 

Held,  that  the  bill  of  sale  so  given,  although  unregistered,  was  not 
defeated  by  a  fraudulent  sale  to  plaintiff,  who  was  not  a  bona  Jide 
purchaser  for  value,  and  who  had  notice  of  the  claim. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J.  in 
favor  of  defendant  with  costs,  in  an  action  for  the  alleged 
wrongful  taking  and  detention  of  a  horse.  The  facts  are 
fully  set  out  in  the  judgment  of  the  court  as  delivered  by 
Graham,  E.  J. 

1905,  March  23rd.  W.  F.  O'Connor,  in  support  of 
appeal. 

W.  H.  Covert,  contra. 

1905,  April  28tb.  Graham  E.  J.  delivered  the  judg- 
ment of  the  court. 

The  defendant,  Buchanan,  sold  a  horse  to  Dan  McKinnon 
for  $55,  $40,  of  which  was  paid.  He  recovered  judgment 
for  the  balance,  obtained  an  order  and  then  a  warrant 
under  the  Collection  Act  against  him,  and,  on  the  6th  of 
March,  1903,  obtained  an  order  for  payment  by  instal- 
ments. Dan  McKinnon,  on  the  same  date,  gave  to 
Buchanan  a  bill  of  sale  of  the  horse  in  trust  to  sell  the 
same,  retain  the  amount  due,  and  pay  the  balance  to  Dan 
McKinnon. 

This  bill  of  sale  was  not  registered,  and  the  plaintiff 
claims  that  he  is  a  Ixma  fide  purchaser  for  value  without 
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notice  of  the  bill  of  sale.  It  appears  that  Dan  McKinnon, 
after  giving  the  bill  of  sale,  made  a  pretended  sale  of  the 
horse  to  his  brother,  Norman  McKinnon,  for  $5,  who  knew 
of  the  existence  of  the  bill  of  sale,  and  the  plaintiff  claims 
that  he  bought  from  Norman  McKinnon,  bona  fide  for 
value.  The  horse  all  along  had  been  in  the  plaintifTa 
stable.  Dan  McKinnon  lived  in  the  plaintiff's  house,  but 
had  not  any  feed  for  the  horse,  and  so  the  horse  was  kept 
in  this  stably,  and  the  plaintiff  fed  the  horse,  and  used  him 
for  his  keep.  The  plaintiff  was  working  the  horse  one 
day  and  Dan  McKinnon  came  to  him  and  said  that  his 
brother  Norman  was  going  to  take  the  horse. 

The  interposition  of  Norman  McKinnon  is  altogether 
too  flimsy.  That  was  a  clear  fraud.  The  price  of  J5,  the 
knowledge  of  the  bill  of  sale,  the  pretended  formality  of 
handing  him  $5,  and  delivery  and  possession  by  him  of 
the  horse  for  half  an  hour  to  an  hour,  or  even  a  night,  the 
horse  all  the  time  in  the  plaintiff's  possession.  Then  the 
plaintiff's  alleged  pu  chase  from  Norman  McKinnon.  No 
one  can  think  that  it  was  bona  fide.  The  alleged  price, 
$12,  from  the  brother,  Norman  McKinnon,  who  had  alleged 
possession  of  the  horse  for  half  an  hour  or  an  hour,  the 
horse  all  the  time  in  the  plaintiff's  possession,  of  course,  to 
his  knowledge.  Why  not  sell  directly  to  the  plaintiff? 
And  Norman  McKinnon,  from  whom  he  says  he  bought, 
had  clearly  made  a  fraudulent  purchase  to  defeat  the  bill 
of  sale. 

It  was  difficult  to  have  a  bona  fide  transaction  with 
Noru)an  McKinnon.  Dan  McKinnon  had  gone  before  the 
justice  for  examination  under  the  Collection  Act  under 
arrest,  and  the  subject  matter  of  it  was  this  horse.  The 
plaintiff  knew,  he  says,  that  Dan  McKinnon  was  going 
there,  and  wanted  him  to  go  with  him. 

I  think  it  is  useless  to  pretend  that  he  did  not  know 
about  the  transaction. 
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The  learned  judge  s  finding  at  the  trial  counta  for  some- 
thing, I  am  of  opinion  that  the  transaction  between  Nor- 
man McRinnon,  if  it  was  a  transaction  at  all,  and  not  one 
really  with  Dan  McKinnon,  was  also  not  a  bona  fide  pur- 
chase of  tlie  horse  for  value,  and  the  bill  of  sale,  though 
unregistered,  was  not  thereby  defeated,  although  a  flimsy 
attempt  was  made  to  defeat  it.  The  appeal  will  be  dis- 
missed with  costs. 

Appeal  dismissed  with  costs. 


Smith  v.  Haughn. 

Before  Townshend,    Fraser  and   Russell,  JJ. 

Coniract — Oral  agreement — Proof  of  terms— Right  to  recover  not  defeated 
by  subsequtnt  agreement  in  writing  made  for  different  purpose. 

Defendant  agreed  to  pay  plaintiff  the  sum  of  $150  as  wages  or  com- 
pensation for  his  services  on  a  fi^hing'  voyage,  and  afterwards 
induced  him  to  sign  articles  for  the  purpose  of  inducing  other  men 
to  join  the  vessel  as  sharesmen. 

//if A/,  that  plaintiff  was  not  debarred,  by  the  fact  of  signing  articles, 
from  showing  that  that  was  not  the  real  contract  made  between 
himself  and  defendant,  but  that  it  was  made  for  another  and  differ- 
ent purpoi>e. 

Per  RussBLL,  J.  As  plaintiff  made  out  his  case  on  the  verbal  and  valid 
contract  between  himself  and  defendant  without  having  to  prove 
any  fact  showing  any  fraud  or  illegality,  he  must  succeed  on  that 
contract.  For  the  same  reason  defendant  must  fail  in  his  defence, 
which  could  not  be  made  out  without  exposing  an  illegal  transaction 
to  which  he  was  a  party. 

Appeal  from  the  following  judgment  of  Forbes,  C.  C.  J. 

This  action  is  brought  to  recover  the  sum  of  8150.00  as 
wages  due  the  plaintiff  who  was  a  fisherman  on  the  schooner 
"H.  H.  Kitchener/'  in  1903.  The  defendant  was  captain 
of  the  schooner  which  hailed  from  LaHave  River,  and  he 
was  also-  a  part  owner. 

The  plaintiS'  claims  under  an  oral  agreement  made  with 
defendant  before  the  voj'age  began,  whereby  he  was  to  be 
paid  by  captain  the  sum  of  $150.00,  and  also  a  share  in 
the  catch  of  fish  over  and  above  the  sum  of  $150.00  should 
the  share  amount  to  more  than  said  sum  of  $150.00. 
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The  defendant  says  that  the  plaintifi*  signed  ship's 
articles  as  a  sharesman  on  said  voyage,  and  he  denies  any 
other  agreement,  and  he  says  the  voyage  only  netted  to 
each  sharesman  the  sum  of  $49.86,  and  he  pleads  a  set-ofl 
of  $4.20,  which  is  admitted,  and  pays  into  court  the  sum 
of  $45.66  in  satisfaction  of  plaintiff's  claim. 

The  defendant  further  says,  in  paragraph  14,  that  if  any 
parol  agreement  was  made  before  the  voyage  began  the 
same  was  abandoned  and  rescinded  by  the  signing  of  arti- 
cles, and  the  plaintiff  consenting  thereby  to  go  as  a  shares- 
man. 

The  plarintiff  in  reply  says  he  was  induced  by  fraud 
and  false  representations  and  promises  of  defendant  to  sign 
said  ship's  articles,  and  that  they  are  not  the  true  agree- 
ment between  the  parties,  and  that  he  (the  plaintiff) 
signed  same  solely  for  the  accommodation  of  and  to  oblige 
defendant,  and  at  his  request,  in  order  that  other  persons, 
including  other  members  of  said  crew  and  the  shipping 
master,  would  not  know  of  the  real  agreement  made  be- 
tween them. 

The  defendant's  counsel  urges  that  all  the  parol  nego- 
tiations preliminary  to  the  signing  are  merged  in  the 
"articles,"  and  that  the  latter  cannot  be  set  aside  except 
for  fraud  of  which  there  is  none  in  this  case.  Now  what 
are  the  sworn  facts  ? 

The  plaintiff  swears  :  That  defendant,  in  May,  came  to 
his  house,  and,  after  some  talk  between  them,  said:  "  I  will 
guarantee  you  $150.00,  and  I  '  will  hold  you  to  your  word '; 
he  repeated  that  over  three  times,  that  he  would  guarantee 
me  $150.00  for  the  trip;  we  discussed  it  and  I  asked  for 
a  written  agreement  and  he  said  he  would  give  it  to  me 
before  I  sailed,  but  he  never  gave  it  to  me.  I  asked  him 
for  the  agreement  at  least  twice  before  sailing,  and  he  put 
me  off  each  time,  but  he  did  not  refuse." 

Johanna  Smith  corroborates  the  agreement  to  pay 
$150.00  for  the  summer  trip. 

The  defendant,  himself,  swore  :  **  I  said  I  would  guar- 
antee he  would  make  $150.00.  I  promised  a  writing,  but 
said  there  wjuld  be  time  enough  on  the  return  of  ship.  I 
did  not  tell  plaintiff  to  go  down  and  sign  articles  and  the 
agreement  would  stand  so  far  as  the  hiring  for  $150.00; 
not  that  I  remember  I  mean,  to  say.  On  the  first  occasion 
I  met   plaintiff  something  was  said  about  giving   him  a 
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writing,  but  I  suppose  now,  when  I  promised  that,  I  did 
intend  to  put  him  off  and  not  do  so.  I  did  not  intend  on 
the  day  of  signing  to  pay  $150.00,  whether  the  trip  was  a 
success  or  not ;  I  suppose  I  must  have  intended  to  convey 
to  plaintifF  that  I  would  see  he  got  SI  50.00  for  the  trip 
whether  it  was  a  success  or  not;  I  must  have  intended 
that." 

In  the  face  of  such  positive  testimony  and  admissions 
by  defendant,  I  must  and  do  find  that  the  agreement 
between  plaintiff  and  defendant  was  that  plaintiff  should 
get  8150.00  for  the  trip. 

Now  was  this  agreement  abandoned  by  the  signing  of 
the  articles  ?  As  a  matter  0£  fact,  as  between  the  parties, 
it  was  not  abandoned  by  any  mutual  understanding,  as  the 
plaintiff  sues  on  it  and  the  defendant  admits  that,  at  the 
time  the  articles  were  signed,  he  intended  to  convey  to  the 
plaintiff  the  idea  that  he  would  see  he  got  $150.00  whether 
the  voyage  was  a  success  or  not.  Then  the  question  arises 
why  did  plaintiff  sign  as  "  sharesman  ?  " 

Did  he  do  so  deliberately  and  without  knowing  the 
effect  on  his  former  agreement,  and  thereby  cause  a  substi- 
tution of  the  "  articles  "  for  the  former  agreement ;  or  did 
he  do  so  at  request  of  the  captain  to  conceal  the  true  posi- 
tion of  the  parties,  and  to  deceive  others,  and  thereby  give 
the  captain  an  advantage  in  shipping  the  rest  of  his  crew  ? 

The  evidence  is  as  follows : 

The  plaintiff  says :  "  I  would  have  signed  any  form  of 
articlesi:o  help  Capt  Haughn  get  his  crew.  I  signed  this 
paper  1-F.  G.  F.  just  to  help  the  captain  get  his  crew,  and 
to  blindfold  those  others  of  his  crew  who  were  sharesmen, 
and  at  his  request.  He  asked  me  to  sign  the  articles  to 
help  him  to  get  his  crew,  and  to  oblige  him.  Captain  and 
I  talked  and  he  said  we  would  soon  go  down  to  the  office. 
I  said  I  was  not  going  to  sign  as  a  sharesman,  and  he  said 
he  did  not  want  everything  hung  under  Rynard's  nose ;  to 
go  down  and  sign  as  sharesman  and  everything  would  be 
all  right." 

The  captain  denies  he  used  these  words,  but  he  says 
that  Cleversey  and  his  mate,  were  to  get  $150.00  each  as 
wages,  yet  they  signed  as  sharesmen  on  the  articles,  and  he 
cannot  give  an  explanation  of  the  others :  some  went  as 
sharesmen  and  some  on  wages,  but  all  from  LaHave  have 
signed  as  "  sharesmen  "  including  Cleversey  and  his  mate. 
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Cleversey  swore  the  captain  hired  him  and  his  mate, 
and  that  the  captain  said  ''  he  did  not  want  to  tix  It  on  the 
articles  as  he  did  not  want  it  hung  under  Rynard  s  nose, 
and  he  would  give  me  an  agreement  if  I  would  sign  the 
articles  and  keep  it  from  the  other  seamen.  I  signed  the 
articles  to  help  the  captain  clear  his  vessel." 

A  vast  amount  of  energy  and  hard  work  has  been 
expended  on  the  legal  aspect  of  this  case  by  both  the 
learned  counsel  for  the  plaintiff  and  defendant,  and  many 
authorities  have  been  cited,  and  I  have  carefully  examined 
them  all  so  far  as  I  could  get  at  the  authorities. 

The  case  of  the  Provincial  Saving  Life  Asa,  Co.  v. 
Mowatty  32  S.  C.  R.,  p.  147  et  seq.,  is,  of  course,  distin- 
guishable. It  was  an  action  to  reform  a  policy  of  insur- 
ance, and  the  plaintiff  said  the  policy  did  not  contain  the 
agreements,  and  the  court  held  that  where  the  insured  had 
opportunity  to  examine  his  policy,  and  could  read,  and  had 
not  been  misled  by  the  company,  and  had  paid  the  first 
premium,  he  could  not  be  heard  to  say  the  policy  did  not 
contain  the  correct  contract. 

In  case  at  issue  the  question  is  the  substitution  of  one 
contract,  by  fraudulent  misrepresentations,  in  the  place  of 
another. 

The  captain  obtained  the  plaintiff's  signature  to  the 
articles  by  .telling  him,  as  well  as  Cleversey  and.  others, 
that  he  would  give  them  a  memorandum  of  the  true  agree- 
ment of  hire  if  they  would  sign  and  help  him  deceive 
Rynard,  the  collector  of  customs,  and  keep  the  fact,  also, 
from  the  others  of  the  crew.  The  Shipping  Act,  cap.  74, 
eec.  35,  et  seq.  compels  the  captain  to  enter  into  a  written 
agreement  with  all  his  crew  ;  if  not,  under  sec.  28,  he  shall 
for  each  offence  incur  a  penalty  of  S20.00 

The  Act,  cap.  74,  is  for  the  seaman's  benefit.  I  need 
not  elaborate  or  extend  that  point  or  give  any  of  the  num- 
erous authorities  in  point. 

The  captain  had  a  good  reason  in  getting  all  his  sea- 
men on  the  articles,  and  he  had  a  good  reason  not  to  have 
the  original  agreements  of  $150.00  as  wages  appear  on  the 
articles  against  the  names  of  some  of  the  crew  and  not 
against  others. 

The  case  of  Temple  v.  Turner,  123  Mass.,  decided  that, 
"  a  seaman  may  maintain  an  action  against  a  master  of  a 
vessel   for  his  wages  by  proof  that  he  shipped  at  a  fixed 
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rate  of  wages  per  month  on  the  vessel  of  which  the  defen- 
dant was  at  the  time  master,  and  served  until  discharged 
by  hioQ,  although  there  is  no  other  evidence  of  a  contract 
made  by  the  master  with  the  seaman." 

On  the  28th  December,  1903,  the  defendant  wrote  a 
letter  to  the  plaintiff  in  which  he  said  : 

"  r  want  to  know  what  will  be  the  lowest  you  will  be 
satisfied  with.  Please  let  me  know  as  I  am  going  to  try 
and  raise  some  money  until  the  fish  get  sold  by  selling 
something.  If  I  had  given  you  agreement  you  could  come 
on  the  vessel,  but  as  it  is  everything  hangs  on  myself,  &c." 

Here  he  admits  the  existence  of  a  prior  agreement  and 
his  duty  to  have  put  it  in  writing  as  claimed,  but  he  hopes 
to  have  saved  the  vessel  from  seizure  by  not  doing  so. 

Vide  Dafter  v.  CrestveU,  2  C.  &  P.  161  and  7  D.  & 
R.  11. 

The  case  of  Baker  v.  Corey,  et  al,  36  Mass.  496,  seems 
in  point; 

It  was  held  there  "  where  a  seaman  who  had  made  a 
contract  for  wages  on  a  fishing  voyage,  was  induced  by 
fraudulent  misrepresentations  to  sign  shipping  articles  by 
which  he  would  receive  a  share  of  the  fish  as  his  compen- 
sation, the  prior  contract  remained  unaffected  by  the 
articles." 

In  the  judgment  of  the  Court  of  Appeal,  Shaw,  C.  J., 
said : 

"  The  last  ground  of  defence  was  that  the  plaintiff  and  his 
son  had  both  signed  articles  stipulating  to  go  on  shares,  but 
it  was  answered  that  the  signatures  to  those  articles  were 
obtained  by  false  and  fraudulent  representations  to  enable 
the  owners  to  obtain  the  bounty  under  the  laws  of  the 
U.  S.  Nothing,  we  think,  can  be  clearer  than  the  correct- 
ness of  the  distinction  given  on  this.  If  the  signatures  of 
the  plaintiff  and  his  son  were  obtained  by  false  and  fraud- 
ulent representations  of  Corey  (the  capt.)  as  to  the  effect 
and  purpose  of  those  articles,  and  the  contents  were  con- 
cealed from  them,  they  were  not  binding  on  them  as  agree- 
ments and  thereupon  the  prior  agreement  stood  unaffected 
by  the  articles." 

It  is  quite  possible  that  a  part  of  the  fraud  in  above 
case  was  the  concealing  from  the  seamen  of  the  true  con- 
tents of  the  articles,  which  appears  to  distinguish  it  from 
the  present  case,  but  where  the  signature  of  the  seaman 
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was  obtained  by  any  fraud  or  by  any  false  representations, 
I  think  it  is  immaterial  whether  he  knew  what  was  act- 
ually in  the  articles  or  not.  It  was  not  his  contract.  He 
did  not  acrree  to  substitute  it  for  his  first  at^reement.  And 
from  the  evidence,  I  have  found,  and  do  say  that  the  plain- 
tiff* was  a  part}^  to  the  articles  solely  by  the  false  represen- 
tations of  the  defendant. 

The  '  Cypress  "  Blatchford  &  Rowland  s  Reports,  p.  83, 
holds  as  follows  : — 

Betts,  J.  "  According  to  the  principle  which  prevails 
in  admiralty  courts,  there  is  no  difficulty  in  enquiring 
into  the  true  terms  of  the  contract  notwithstanding  the 
written  agreement.  The  Act  of  July,  1790  (similar  to  our 
Shipping  Act)  which  enjoins  upon  the  master  to  make  his 
agreement  with  the  seaman  in  writing,  "  does  not  make 
the  written  agreement  conclusive  on  the  seaman ;  neither 
do  the  courts  regard  it  as  such  whatever  effect  it  may  have 
on  the  master.  Seamen  have  in  numerous  cases  been  per- 
mitted to  show  that  the  shipping  articles  did  not  set  forth 
correctly  the  a/p-eements  entered  into  by  them  and  the 
court,  without  impeaching  proofs,  will  hold  to  be  void  such 
agreements  in  the  articles  as  are  injurious  to  the  seamen." 

These  are  American  decisions,  and  while  not  binding,  yet 
are  delivered  by  men  of  legal  training,  on  statutes  practi- 
cally similar  to  our  own,  and  are  worthy  of  careful  consid- 
eration in  the  absence  of  more  direct  judgments  of  our 
own  courts. 

I  cannot  do  otherwise  than  give  judgment  for  the 
plaintiff  for  the  sum  of  S150.00  less  $4.80,  the  offset  ad- 
mitted, and  less  the  sum  of  $45.66  paid  into  court  by 
defendant.  Judgment  will  be  for  plaintiff  for  $100.20 
with  costs,  and  an  order  will  pass  for  the  payment  out  of 
court  of  the  $45.66  to  plaintiff. 

1905,  March  16th.  J,  A.  McLean,  K.  C,  in  support  of 
appeal.  When  the  articles  were  signed,  all  previous  bar- 
gaining between  the  parties  was  wiped  out,  and  evidence 
of  it  could  not  be  given.  The  plaintiff  admits  that  the 
agreement  he  sets  up  was  entered  into  for  t!>e  purpose  of 
deceiving  the  other  sharesmen.  He  does  not,  therefore, 
come  into  court  with  clear  hands.  Ckitty  on  Contracts,  p. 
140.  Evidence  of  contracts  with  other  men,  upon  which 
the  judgment    is   largely    founded,    was     not   receivable. 
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Sharesmen  are  in  some  respects,  bub  uot  in  all,  in  the  same 
position  in  the  eyes  of  law  as  deep  sea  sailors.  Swine- 
hammer  v.  Saivler,  27  N.  S.  R.  448  ;  Providence  Savings 
Co.  V.  Mowatt,  32  S.  C.  R.  147  ;  Dig.  Bag.  Case  Law,  vol. 
13,  p.  115;  The  Isabella,  2  C.  Rob.  241;  The  Prince 
FredeHck,  2  Hagg.  Adm.  394 ;  Dafter  v.  Creswell,  2  C.  &  P. 
161.  The  CypresSy  Black  &  Hal.  143,  was  decided  upon  a 
wholly  diftereiit  statute,  and  there  is  no  English  case  to 
the  same  effect. 

A.  Roberta,  contra.  The  original  agreement,  upon 
which  we  rely,  wa^  an  independent  contract,  and  is  not 
tainted  with  fraud.  A  seaman  can  recover  on  an  oral 
contract.  The  Warrington,  Blatch.  &  How.  335  ;  Leake  on 
Contracts,  p.  119.  The  articles  are  not  conclusive.  Am. 
&  Eng,  Ency.  of  Law,  vol.  2,  pp.  92-122  ;  Dafter  v.  Crts- 
well,  2  C.  &  P.  161  ;  Clittterbuck  v.  Cojffin,  3  M.  &  G.  842  ; 
Tlie  Cypress,  Bloch.  &  How.  143  ;  Avi.  &  Eng.  Ency.  of 
Law,  vol.  25,  p.  92 ;  Baker  v.  Corey,  36  Mass.  496 ;  The 
City  of  Petersburg,  Youngs  Ad.  Dec.  265.  Evidence  of 
contracts  with  other  parties  was  properly  received. 
Phipson  on  Evidence,  p.  137. 

J.  A.  McLean,  K.  C,  in  reply. 

1905,  April  15th.  Towxshenj),  J. — This  is  an  appeal 
from  the  decision  of  the  County  Court  Judge  for  District 
No.  2,  in  favour  of  the  plaintiff.  On  the  evidence  there 
can  be  no  doubt  as  to  the  correct iie-ss  of  the  learned  judge's 
finding  that  the  defendant  did  agree  to  pay  the  plaintiff 
$150.00,  as  his  wages  or  compensation  for  the  voyage,  and, 
secondly,  that  he  induced  plaintiff,  afterward,  to  sign  the 
articles  as  a  sharesman  for  the  purpose  of  deceiving  other 
fishermen  into  joining  the  veasel  as  sharesmen.  The  plain- 
tiff was  a  party  to  the  proposed  deception  for  he  says  : 

**I  signed  this  paper  (the  articles)  just  to  help  the 
captain  get  his  crew,  and  to  blindfold  those  others  of  his 
crew  w^ho  w^ere  sharesmen,  and  at  his  request.     He  asked 
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me  to  sign  the  article  to  help  him  to  get  his  crew,  and  to 
obhge  him." 

Hie  purpose  was  also  to  deceive  the  collector  of  cus- 
toms by  showing  that  he  had  entered  into  a  written  agree- 
ment with  all  his  crew  as  required  by  the  Shipping  Act, 
chap.  74,  R.  S.  C,  sec.  35.  By  the  terms  of  his  written 
engagement,  as  shown  by  the  articles,  the  plaintiff  was 
simply  to  be  remunerated  as  a  sharesman,  and  defendant 
admits  he  was  entitled,  as  such,  after  deducting  an  offset  of 
$4.80  to  $45.66,  which  was  paid  into  court. 

The  defence  contend  that  evidence  of  any  negotiations 
which  took  place,  prior  to  the  written  agreement,  ought 
not  to  have  been  received,  and  that  the  articles  signed  by 
the  plaintiff  are  the  only  evidence  of  the  contract,  and 
further,  that,  under  any  circumstances,  the  plaintiff  will 
not  be  permitted  to  take  advantage  of  his  own  wrong  and 
fraudulent  act  in  assisting  defendant  to  deceive  others. 
The  initial  question  here  is  whether  the  evidence  of  the 
antecedent  parol  contract  should  have  been  received,  set- 
ting up  and  showing,  as  it  did  an  entirely  different  one 
from  that  contained  in  the  articles  ?  The  elementary  rule 
that  extrinsic  evidence  may  not  be  given  to  vary  or  add 
to  the  \sTitten  contract  has  been  urged  against  its  reception. 

It  is,  however,  competent  to  prove  that  the  writing 
was  not  the  real  contract  between  the  parties,  but  was 
made,  as  here,  for  an  entirely  different  purpose.  The  case 
of  Boiues  V.  Foster,  2  H.  &  N.  779,  shows  this.  In  that 
case  the  plaintiff,  in  order  to  protect  his  goods  against  his 
creditors,  made  out  an  invoice  of  sale  to  defendant  and 
receipted  it,  indicating  that  defendant  had  paid  for  them, 
whereas,  in  fact,  he  had  paid  nothing.  It  was  simply  a 
sham  sale  made  for  the  purpose  of  deception.  The  trial 
judge  admitted  evidence  to  show  the  whole  transaction^ 
and  his  ruling  was  upheld  by  the  Court  of  Exchequer. 
This  case  is  also  in  point  on  the  other  branch  of  inqui^}^ 
The  plaintiff  had  been  guilty  of  a  fraudulent  act  in  deliver- 
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ing  to  the  defendant  his  property,  and  yet  it  was  held 
that  it  did  not  preclude  his  recovery.  "  It  is  argued  liere," 
says  Watson,  B.,  "  that,  if  there  is  any  fraud  in  the  trans- 
action, the  parties  cannot  give  evidence  of  it,  but  there 
is  no  case,  or  dictum  for  such  a  proposition." 
Channell,  B.  says  : 

"  Tlien  it  is  Said  that  when  a  party  is  setting  up,  not 
an  act  done  and  complete  as  in  the  case  of  a  deed,  but 
evidence  of  a  fact,  a  part  of  the  transaction  only  can  be 
looked  at,  and  not  the  whole,  and  that  all  that  part  must 
be  excluded  which  shows  that  the  parties  may  nave  been 
guilty  of  fraud.     In  my  opinion  that  is  not  a  correct  view." 

Martin,  B.  says : 

"  It  is  said  that  a  person  ought  not  to  be  allowed  to 
set  up  his  own  fraud.  But  here  there  was  no  fraud ;  it 
was  only  intended  to  give  the  defendant  the  power  to 
pretend  that  he  was  the  owner  of  the  goods." 

There  does  not  seem  to  be  nnich  difference  in  principle  I 
between  that  case  and    the   present.      Here    the    plaintiff! 
signs  the  articles  as  a  sharesman   to  enable  the  defendant 
to  secure  other  seamen  on  the  same  basis.     It  was  a  mere 
pretence,  but  does  not  prevent  him  from   proving   the  real  j 
contract,  and  recovering  thereon.     In  the  case  above  cited 
the  learned  judges  draw  attenticm  to  the    fact,  which  is 
equally  true  here,  that   the  act  of   the  plaintiff  has  not  in 
any  way  caused  the  defendant  to  change   his  position  on 
the  faith  of  it.     Pollock,  C.  B.,  further  says  : 

"  I  can  well  understand  that  there  may  \ye  cases  where 
the  transaction  is  of  such  a  fraudulent  character  that  a 
court  of  justice  will  not  inquire  about  it.  For  instance,  if 
two  persons  have  committed  a  robbery,  and  proceed  to 
divide  the  stolen  goods,  neither  a  court  of  law  nor  of  equity 
would  interfere  or  recognize  any  agreement  as  to  what 
share  each  was  to  have  in  such  a  transaction.  And  I  can 
well  understand  that  there  may  be  cases  falling  short  of 
felony,  where  a  similar  doctrine  would  hold,  on  the  ground 
that  the  court  will  not  entertain  a  transaction  which 
makes  it  necessary  for  them  to  recognize  a  crime.  .  .  . 
11 — N'.  S.  R.  38. 
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But  I  aui  by  no  means  prepared  to  carry  that  doctrine  to 
every  possible  transaction  where  imposition  is  practised 
by  the  parties." 

1  have  examined  the  authorities  cited  by  counsel  on 
both  sides,  and  am  unable  to  find  that  they  give  much,  if 
any,  assistance  in  this  case.  Baker  v.  Corey,  36  Mass.  496, 
relied  on  by  the  Judge  below,  although  apparently  bear- 
ing some  resemblance,  involves  considerations  not  present 
here.  As  I  understand  the  evidence  the  defendant,  in 
getting  plaintitf*s  signature  to  the  articles,  expressly  stated 
the  object;  not  so  in  Baker  v.  Corey.  It,  therefore,  has  no 
relevance  to  the  questions  in  controversy.  I  think,  however, 
that  the  authority  of  Boices  v.  Fot^ter  is  decisive  on  both 
points  raised  by  the  defence.  The  learned  counsel  for  the 
defendant  has  drawn  attention  to  what  was  said  by  the 
late  Mr.  Justice  Ritchie  and  myself  in  Guion  v.  Thibean, 
36  N.  S.,  pp.  542,  546,  but  it  will  be  seen  that  in  that 
case  it  was  sought  to  add  a  t^rm  by  parol  evidence  to 
what  was  admitted  to  be  the  contract  between  the  parties, 
an  essentially  different  (juestion  from  the  present.  As 
already  pointed  out,  the  plaintiff,  in  this  case,  has  given 
evidence  to  show  that  the  written  document  he  signed 
was  not,  and  was  not  intended  by  either  party  to  it  to  be, 
the  real  contract,  but  was  made  for  another  purpose. 
This  may  be  done.  In  my  opinion  this  appeal  must  be 
dismissed  with  costs. 

Fraser,  J.  concurred. 

Russell,  J,  The  plaintiff  makes  out  his  whole  case 
on  the  verbal  and  valid  contract  between  himself  and  the 
J  i?  _  J.  .  -"hout  having  to  prove  any  fact  showing  any 
gality.  He  must,  therefore,  succeed  in  his 
t  contract.  The  defendant,  at  best,  proves 
lat  contract  was  entered  into,  the  plaintiff 
I  and  did  sign  articles,  not  as  a  memorandum 
but  as  a  piece  of  machinery  to  be  used   for 


Digitized  by 


Google 


Mcdonald  v.   mcisaac.  163 

the  purpose  of  deceiving  others  as  to  the  nature  and  terms 
of  the  actual  contract  between  the  plaintiff  and  the  defend- 
ant. It  is  the  defendant  that  finds  himself  hampered  in 
his  defence  by  the  fact  that  it  involves  an  illegality  to 
which  he  was  a  party.  He  mast  fail  in  that  defence  for 
the  same  reason  that  would  cause  the  plaintiff  to  fail  in  his 
action  if  he  could  not  prove  his  case  without  exposing  an 
illegal  transaction  to  which  he  was  a  party. 

The  defendant  has  to  admit  that  he  was  a  deceiver. 
His  defence,  at  the  best,  consists  in  proving  that  the  plain- 
tiff was  as  unconscientious  as  he  was  himself.  .But  it 
never  was  a  defence  to  an  action  on  a  contract  to  prove 
that  the  plaintiff  was  a  wicked  person. 

Appeal  dismissed  with  costs. 


McDonald  v.  McIsaac. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Russell,  J. 
Land — Ti^/e — Color  of  title — Possession, 

Defendant  sold  and  conveyed  to  M.  a  four  acre  lot  out  of  a  larg-er  tract 
of  land  which  had  been  devised  to  him  by  his  father,  D.  M.,  charg^ed 
with  the  support  of  his  mother  and  sisters,  the  latter  joinings  in  the 
deed.  Subsequently  a  creditor  of  D.  M.  obtained  a  judgement 
against  the  executor  of  D.  M.  for  the  amount  due  him  ancT  issued 
execution,  under  which  the  sheriff  sold  the  lands  of  O.  M.,  including* 
the  lot  in  question,  to  G.,  who  conveyed  to  defendant  a  portion  of 
the  land  purchased  at   the  sherifTs  sale,  including  the  four  acre  lot. 

Held^  that  possession  by  defendant  of  a  portion  of  the  land  conveyed 
lo  him  by  '».,  not  including  the  four  acre  lot,  would  not  have  the 
effert  of  establishing  a  claim  by  color  of  title  or  possession  to  the 
latter  lot  so  as  to  defeat  the  documentary  title  of  plaintiff  under  a 
deed  from  M.,  the  possession  of  defendant  being  referable  to  that 
portion  of  the  land  to  which  he  had  a  good  title. 

Per  Graham,  E.  J.  The  American  doctrine  of  color  of  title  introduced 
into  this  province  ought  not  to  be  extended  beyond  the  American 
notions  particularly  where  the  holdings  are  small. 

Per  Townshend,  J.,  dissenting.  Plaintiff  could  not  recover,  there 
being  evidence  to  show  that  neither  he  nor  his  grantor  had  ever 
been  in  possession. 

Alsoy  that  plaintiffs  deed  was  ineffective  to  convey  title,  being  made  at 
a  time  when  his  grantor  was  out  of  possession  and  the  land  was  in 
the  possession  of  defendant  and  those  holding  under  him,  claiming 
title. 

Also^  that  the  extent  of  defendant's  possession  was  commensurate  with 
the  boundaries  of  his  deed. 
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Appeal  from  the  judgment  of  Fraser,  J.  in  favor  of 
defendant  in  an  action  by  plaintiff  claimiiig  a  declaration 
that  plaintiff  was  entitled,  as  against  defendant,  to  the 
possession  and  quiet  enjoyment  of  land  described,  being  a 
portion  of  a  lot  of  land  at  Broad  Cove,  Inverness,  C.  B.,  be- 
queathed by  Donald  Mclsaac  to  Angus  Mclsaac,  his  son, 
and  subsequently  conveyed  to  plaintiff. 

1905,  March  28th.     A.  McDonald,  in  support  of  appeal. 

W.  F.  O'Connor^  contra. 

1905,  April  28th.     Townshend,  J. 

The  relief  claimed  by  the  plaintiff  in  this  action  is  "  a 
declaration  that  the  plaintiff  has  a  good  right  to  the  pos- 
session and  enjoyment  of  the  lot  of  land  described  in  para- 
giuph  6  (the  land  in  dispute)  of  the  statement  of  claim  as 
against  the  said  defendant,  Angus  D.  Mclsaac."  .  If  plain- 
tiff has  a  good  title  to  the  land,  and  a  present  right  to 
enjoyment  as  claimed,  I  should  think  such  right  could  be 
properly  vindicated  by  an  action  of  ejectment  or  for  recov- 
ery of  land,  and,  I  doubt  if  the  court  ought  to  make  any 
declaration  of  the  kind  except  for  some  good  reason  not 
present  in  this  case.  As,  however,  all  the  evidence  has 
been  taken  necessary  to  determine  the  title  and  possession, 
I  shall  deal  with  the  question  as  if  the  action  were  in  that 
form. 

It  is  an  admitted  fact  that  the  land  was  formerly 
owned  and  occupied  in  his  lifetime  by  Donald  Mclsaac, 
deceased.  By  his  last  will,  dated  22nd  May,  1874,  he 
devised  to  his  son,  Angus  Mclsaac,  "sixty  acres,  more* or 
less,  of  the  land  occupied  by  me,  that  is  from  the  front  line 
to  the  old  bridge,"  w^hich  includes  the  four  acres  in  contro- 
versy, subject  to  the  right  of  his  widow  and  daughters 
to  be  supported  thereon  so  long  as  they  chose  to  remain. 
On  the  9th  of  October,  1877,  Angus  Mclsaac,  the  devisee, 
and  as  expressed,  the  widow   and  other  heirs  of  Donald 
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Mclsaac,  joined  in  a  deed  conveying  the  four  acres  described 
as  a  portion  of  lot  No.  1  to  Angus  J.  Mclsaac  (James  son 
so-called.)  Angus  J.  Mclsaac,  on  Slst  day  of  May,  1902, 
conveyed  the  same  to  the  plaintiff.  This  constitutes  plain- 
tifTs  title.  As  Donald  Mclsaac,  the  testator,  was  in  debt 
at  his  decease,  his  executors  were  sued,  and  judgment 
recovered  against  them.  Under  the  judgment  the  deceased  s 
lands  were  sold  at  sheriff's  sale  under  execution,  and,  by 
the  sheriff,  on  the  10th  March,  1880,  conveyed  to  James 
Gillis.  The  lands  sold  are  described  by  metes  and  bounds 
and  mclude  the  four  acres.  This  sale  was,  of  course, 
illegal  and  conveyed  nothing.  On  the  20th  March,  1880, 
James  Gillis  conveyed  to  the  defendant,  Angus  D.  Mclsaac, 
and  his  brother,  John  Mclsaac,  fifty  acres  of  the  land 
purchased  at  sheriff's  sale,  which  included  the  four  acres, 
and  the  heirs  of  Donald  Mclsaac  conveyed  to  OiUis  on  the 
22nd  March,  1880,  the  remainder  of  lot  No.  1  which  he 
had  already  bought  at  sheriff's  sale.  Apparently,  this 
arrangement  was  made  by  Gillis  with  the  heirs  of  Donald 
Mclsaac  for  the  purpose  of  making  good  his  title  to  tliat 
portion. 

It  is  clear  from  the  evidence  that  Angus  J.  Mclsaac, 
who  received  his  deed  from  the  heirs  of  Donald  Mclsaac 
before  the  sheriff  sold,  was  never  at  any  time  in  possession 
of  the  land  conveyed  io  him,  and  further  that,  at  all  times 
since  the  death  of  Donald,  the  defendant  and  his  mother  and 
sisters  were  in  possession  as  before.  Angus  D.  Mclsaac, 
the  defendant,  says  : 

"  I  have  been  occupying  and  using  that  place  either 
myself  or  some  one  for  me,  since  I  got  the  deed  from 
Gillis  (that  is  to  say  since  March  22nd,  1880.)  When  I 
got  the  deed  from  Gillis  I  was  then  living  on  the  property. 
It  was  two  years  in  May  or  more  after  I  got  the  deed  that 
I  went  to  Pennsylvania,  and  I  was  using  these  four  acres 
during  these  two  years.  When  I  went  to  Pennsylvania 
my  sister,  Margaret  Mclsaac,  and  my  mother  remained  on 
the  property.     I  went  away  and  left  them  in  charge  for 
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me.  ...  I  came  home  to  stay  three  years  ago  in  July. 
When  I  came  home  I  went  on  the  place  and  have  been  on 
it  continuously  since.  I  was  occupying  this  four  acres 
continuously  since  July,  1901.  Angus  J.  Mclsaacwasiu 
Port  Hood  in  1902.  He  was  never  living  on  this  four 
acres  nor  any  part  of  the  land  that  my  father  had.  .  .  . 
I  took  the  hay  off  all  the  years  I  w^as  home  after  I  got  the 
Gillis  deed  until  I  went  to  Pennsylvania.  I  used  the 
pasture  of  it  before  I  went  to  Pennsylvania.  There 
was  no  one  else  using  it.  .  .  .  While  I  was  away  I 
was  sending  money  to  them  at  home.  ...  1  was 
home  nine  years  ago,  and  then  three  years  ago.  During 
the  time  I  was  away  I  did  not  know  of  my  own  know- 
ledge what  was  going  on  at  home.  I  left  my  mother  there 
to  hold  possession  for  me." 

Margaret  Mclsaac,  says : 

"  I  am  acquainted  with  the  four  acres  in  dispute,  and  I 
was  working  on  it.  Part  of  it  was  pasture,  and  part 
under  hay  when  my  brothers  were  away.  I  was  working 
on  the  four  acres  myself,  and  keeping  possession  for  my 
brother.  ...  I  have  lived  there  from  the  time  my 
brother  went  away  down  to  the  present  time,  I  have  been 
alone  with  my  daughter  two  years,  but  I  lived  on  the 
place  continuously  up  to  two  years  ago." 

James  Gillis,  purchaser  at  sheriflTs  sale,  corroborates 
the  testimony  of  these  witne^sses  in  all  respects.     He  says : 

"  I  am  the  James  Gillis  who  deeded  to  John  and 
Angus  Mclsaac  the  same  year  that  Itgot  the  sherifTs  deed. 
They  were  staying  on  it  when  I  gave  the  deed.  .  .  . 
Angus  Mclsaac's  sister  and  mother  were  occupying  the 
place  while  he  was  in  Pennsylvania.  The  mother  con- 
tinued to  live  there  until  she  died." 

The  deed  from  the  heirs  of  Donald  Mclsaa<;  to  Angus 
J.  Mclsaac,  under  which  plaintiffs  claim,  was  not  registei'ed 
until  26th  September,  1902,  and  Gillis  swears  that,  at 
the  time  he  purchased,  he  was  not  aware  of  its  existence. 
Gillis  s  deed  and  defendant's  were  duly  registered  long 
before  plaintiff's  was  recorded. 

The  Statute  of  Limitations,  Chap.  167,  R.  S.  has  been 
set  up  as  a  bar  to  plaintiff  s  right  of  recovery.     In  view 
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of  the  above  evidence,  which  is  entirely  uncontradicted,  and 
of  rauch  more  to  the  same  effect,  it  is  too  clear  to  admit  of 
any  doubt  that  the  plaintiff  has  no  right  either  to  a  recovery 
in  ejectment,  or  to  a  declaration  as  prayed  for.     The  extent 
of  the  defendant's  possession  is  commensurate  with  the 
boundaries  in  his  deed,  but,  in  this  case,  he  appears  to  havci 
been  in  actual  possession  so  far  as  using  and  controlling  it 
could  be  carried  out.     There  is  no  pretence  that  the  plain- 
tiff, nor  Angus  J.  Mclsaac,  through  whom  he  claims,  were 
ever  in  passession  or  control  of  one  foot  of  it.     One  or  two 
attempts  appear  to  have  been  made.     They  were   resisted 
by  the  defendant  and  his  agent  and  abandoned.     How- 
ever, his  deed  conveyed  nothing  while  the  plaintiff  and  his 
mother  and  sisters  were  in  possession,  claiming  the  land 
of  which  they  had  always  been  in  full  occupation.     Some 
contention  was  set  up  that  the  four  acres  in  question  were 
distinct  from  the  rest  of  Donald  Mclsaac'«  farm,  a  separate 
lot  and,  therefore,  his  pos.session   of  one  part  would  not 
extend  to  them  so  as  to  give  the  defendant  a  colorable 
right  to  all  tliat  was'described  in  his  deed.     But  this  is  not 
the  evidence.     The  deed  from  Gillis  to  defendant  covers 
the.se  four  acres,  with  that  portion  of  the  farm  on  which 
they  resided,  and  was  used  in  connection   therewith,  and^ 
according  to  all  authorities,  he  had  colorable  possession  of 
the  whole  contained  in  his  deed.     It  seems  hardly  neces- 
sary to  cite  authorities  on  these  points  which  are  so  well 
settled  in  this  province.     I  may  refer  to  the  well-known 
case  of  Canard  v.  Irvine,  2  N.  S.  R.  31,  where  the  whole 
subject  was  discussed   and  decided.     Reference  has  been 
made  to  the  case  of   Thompson  v.  Barluitis,  79  N.  Y.  97, 
and  because,  in  my  opinion,  the  learned  judge  in  that  case 
succinctly  and  correctly  stated  the  law,  and,  because  of  its 
applicability  to  the  facts  before  us,  I  cite  a  passage  to  be 
found  in  one  of  the  opinions  delivered  in  our  own  court  in 
McKay  v.  McDonalcl  28  N.  S.  R.  at  page  105  : 

•'  Constructive    possession    is    based    upon    a    written 
title  which  may  be  valid  or  invalid.     The  person  having 
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the  valid  title  is  always  in  law  in  the  constructive 
possession  of  the  land  unless  he  has  been  disseized. 
But  a  person  claiming  land  under  a  defective  convey- 
ance must  have  actual  possession  of  part  of  the  land,  and 
that  gives  constructive  possession  of  other  land  contained 
in  the  conveyance.  In  other  words  he  must  have  a 
written  conveyance  of  land  and  he  must  enter  into  actual 
possession  of  a  part  thereof  claiming  the  whole,  and  then 
he  may,  under  certain  circumstances,  have  constructive 
possession  of  the  whole.  Constructive  possession  arises  in 
no  other  way  than  this.  But  the  definition  I  have  given 
is  not  yet  complete.  The  part  not  actually  possessed 
must  be  for  use  with  or  subservient  to  that  actually 
possessed,  and  have  some  necessary  connection  therewith." 

Now,  in  my  opinion,  the  defendant  completely  fills  this 
definition  in  his  relation  to  the  land  in  dispute.  I  do  not 
wish  to  repeat  myself,  but  differing,  as  unfortunately  I 
do,  from  my  brethren,  I  must  again  call  attention  to  some  of 
the  prominent  facts.  (1)  The  defendant's  deed  from  Gillis 
was  in  1880,  and  it  embraced  these  four  acres  in  its  des- 
cription. (2)  The  defendant,  his  mother  and  sister  were 
at  the  date  of  the  conveyance  in  possession  of,  that  is  to 
say,  residing  on  a  part  of  the  lot  so  conveyed  to  them. 
(3)  The  piece  in  dispute  was  continuously  occupied  and 
used  by  them  in  connection  with,  and  as  part  of  the  whole, 
from  1880  until  this  action  was  commenced,  and  used 
exactly  in  the  way  and  to  the  extent  land  of  this  character 
could  be  used  in  connection  with  the  farm.  (4)  The  de- 
fend:'.nt  and  his  agent  warned  off  and  kept  off  the  plaintifi 
and  Angus  J.  Mclsaac,  through  whom  he  claims,  asserting 
and  maintaining  defendant's  rights.  The  assertion  of  Mr. 
McDonald,  that  although  he  was  on  the  lookout  for  some 
years  to  find  out  some  one  against  whom  he  could  brinjj 
an  action  he  could  not  see  anything  to  justify  him  in 
doing  so,  can  hardly  be  seriously  regarded  as  a  fact  show- 
ing there  was  no  one  claiming  the  land.  We  have  no 
testimony  from  him  as  to  what  he  did,  or  when,  where  or 
in  what  way  he  watched.     It  strikes  me  that  if  he  had 
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called  on  defendant's  mother  and  sister,  who  were  holding 
it  for  defendant,  he  would  readily  have  found  that  defen- 
dant did  claim  it,  a«  plaintiff  very  soon  found  when  he 
attempted  to  take  possession.  That  it  was  not  fenced  by 
defendant,  and  that  cattle  used  to  run  on  it  with  defend- 
ant's cattle  is  no  argument  against  defendant's  right. 
These  after  all  would  be  mere  occasional  acts  of  trespass 
not  committed  with  any  view  of  acquiring  title,  and  of 
no  weight  against  defendant's  deed.  1  am  (juite  unable 
to  understand  the  position  taken  by  my  learned  brothers 
that  the  four  acres  was  a  separate  lot.  True,  it  had  before 
been  conveyed  as  a  separate  lot  to  Angus  J.  Mclsaac  by 
the  defendant  and  other  heirs  of  Donald  Mclsaac,  but 
defendant's  title,  under  which  he  occupied  since  1880,  was 
that  which  he  got  from  Gillis  which,  as  already  pointed 
out,  embraced  these  four  acres  in  its  description,  and  on 
part  of  which  he  and  his  family  resided.  The  fact  that  he 
also  had  a  good  title  from  his  father  cinnot  affect  the  right 
which  he  was  acquiring  under  the  Gillis  deed,  and,  even  in 
the  view  tliat  his  title  under  the  will  must  b^j  looked  to, 
I  think,  under  the  evidence,  his  passessory  acts  were  suflSc- 
ient  to  give  hi  n  a  title  under  the  Statute  of  Limitations 
against  Angus  J.  McTsaac's  deed. 

In  my  opinion  the  decision  of  the  trial  judge  was  cor- 
rect. The  plaintiff  has  no  title  or  right  of  possession 
which  he  can  successfully  assert  against  defendant,  nor  is 
he  entitled  to  any  declaration  to  that  effect.  The  appeal 
should  be  dismissed  with  costs, 

Graham,  E.  J.— The  late  Donald  Mclsaac,  by  his  will, 
devised  to  this  defendant  sixty  acres  of  land,  and  it,  with 
the  land  devised  to  another  son,  was  charged  with  the  sup- 
port of  his  widow  and  four  daughters  who  had  the  right 
to  reside  thereon.  On  tlie  9th  October,  1877,  the  defend- 
ant, having  got  the  widow  and  sisters  to  join  in  the  deed, 
sold  four  acres  of  the  sixty  acres,  a  brook  being  the  divi- 


Digitized  by 


Google 


170  THE     NOVA     SCOTIA    REPORTS,     1005. 

sion  line  between  the  two  lots,  to  one  Angus  J.  Mclsaac, 
who,  on  the  31st  of  May,  1902,  conveyed  to  the  plaintiff. 
The  plaintiff  thus  had  a  good  documentary  title. 

It  appears  that  one  McLeod  was  a  creditor  of  the  late 
Donald  Mclsaac  and  sued  the  executor  for  the  amount. 
Then  on  the  10th  of  March,  1880,  under  the  execution 
issued  against  the  land,  the  sheriff  gave  a  deed  of  180 
acres,  all  of  tlie  land  of  Donald  Mclsaac,  and  apparently 
more,  including  in  its  description,  so  it  is  admitted,  this 
four  acres,  to  James  A.  Gillis.  On  the  14th  of  March, 
1880,  Gillis  took  the  precaution  to  obtain  a  deed  from  the 
heirs  of  Donald  Mclsaac  of  the  part,  80  acres,  which  he 
was  retaining,  and  on  the  20th,  he  conveyed  back  to  this 
defendant  and  his  brother  another  part,  fifty  acres,  which 
it  is  admitted,  includes  this  four  acres. 

The  widow  and  one  daughter,  at  any  rate,  continued  all 
of  this  time  to  live  in  the  homestead,  on  which,  by  the 
will,  they  were  to  be  supported  as  long  as  they  chose  to 
remain  there.  But  it  was  remote  from  this  four  acres 
which  they  had  severed  from  the  other  land  b^^  the  deed. 
The  sheriff's  deed  was  void,  as  the  land  could  not  be  sold 
on  a  judgment  against  the  executors.  But  it  is  contended 
that  it  constituted  color  of  title,  and  that  the  possession  of 
the  widow  and  sister,  on  the  part  of  the  land  not  sold  to 
Angus  J.  Mclsaac,  was  the  possession  of  the  defendant  on 
that  part,  and  this,  w^ith  the  sheriff's  deed  and  the  deed  of 
Gillis,  constituting,  as  I  said,  color  of  title,  has  destroyed 
the  documenttiry  title  of  the  plaintiff  to  the  four  acres. 

It  looks  strange,  to  say  the  least,  that  this  defendant, 
who  gave  to  the  predecessor  of  this  plaintiff  a 
deed  of  this  four  acres,  could  avail  himself  of 
his  possession  of  that  other  land,  from  which  he 
could  not  be  ejected  by  this  defendant,  to  assert  the 
doctrine  of  color  of  title  in  respect  to  the  four  acres,  and 
say  that  the  passession  under  the  good  title   extends  to 
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that  His  title  to  the  homestead  part  under  the  will, 
remained  as  before  the  conveyances.  Likewise  the  mother 
and  daughter  had  the  right  to  be  there  by  virtue  of  the. 
testators  will,  notwithstanding  the  conveyances.  She 
had  her  right  of  dower  also,  which  he  conceded  as  well  in 
the  deed  from  Gillis.  The  American  doctrine  of  color  of 
title  and  constructive  possession,  introduced  into  this  pro- 
vince, ought  not  to  be  extended  beyond  the  American 
notions,  particularly  where  the  holdings  are  small.  I  pro- 
pase  to  refer  to  it.  In  1  Am.  A  Encj.  Ency,  pp.  866  and 
8t)7,  it  is  said  : 

"  In  the  case  where  a  person  who  has  a  good  title  to 
one  portion  of  a  tract  of  land,  but  a  merely  colorable  title 
to  another  part,  enters  upon  and  actually  occupies  the  part 
to  which  he  has  a  valid  title,  it  would  seem,  though  the 
question  has  not  yet  been  definitely  settled  by  the  authori- 
ties, that  such  entry  and  possession  will  not  give  him 
constructive  possessive  of  that  part  to  which  he  had  only 
color  of  title.'' 

"  The  fact  that  a  person  enters  under  color  of  title  does 
not  dispense  with  the  necessity  for  a  claim  of  right.  Con- 
structive possession  is  dependent  not  only  on  color  of  title 
and  actual  possession  of  part  of  tlie  land,  but  also  on  a 
claim  of  title  to  the  wholt\" 

In  Bailey  v.  Carleton,  37  Am.,  Dec.  100,  Parker,  C.  J., 
says: 

"  If  the  possession  was  not  of  a  character  to  indicate 
ownership,  and  to  give  notice  to  the  owners  of  an  adverse 
claim,  although  the  grantee  might  be  held  to  be  in 
possession  according  to  his  title,  in  a  controversy  with  one 
who  should  make  a  subsequent  entry  without  right,  his 
passession  ought  not  to  be  held  adverse  to  the  true  owner, 
to  the  extent  of  his  deed,  merely  by  reason  of  the  deed 
itself,  even  if  recorded,  nor  by  any  entry  under  it.'* 

He  cites  Poujnard  v.  Smith,  6  Pick,  172  ;  Proprietors 
v.  SpHnger,  4  Mass.,  115  : 

*•  We  are  of  opinion  that  the  rule  cannot  apply  to  a 
case  where  a  party  having  a  deed  which  embraces  land  to 
which  his  grantor  had  a  good  title,  and  other  land  to  which 
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he  had  no  right,  enters  into  and  possesses  that  portion  of 
the  land  which  his  grantor  owned,  but  makes  no  entry 
into  that  part  which  he  could  not  lawfully  convey.  There 
is  no  notice  in  such  case  to  the  owner  of  the  land  thus 
embraced  in  the  deed,  and  no  possession  which  can  be 
deemed  adverse  to  him.  If  it  may  be  said  that  the  color 
of  title  gives  such  a  constructive  seisin  and  possession  that 
the  grantor  could  maintain  trespass  against  any  person 
who  did  not  show  a  better  right  (that  is  title  or  prior  pos- 
session) there  is  nothing  in  the  nature  of  it  which  can  give 
it  the  character  of  a  disseisin  or  possession  adverse  to  the 
true  owner  so  as  to  bind  him.  For  that  purpose  there 
must  be  actual  possession  of  some  portion  of  the  land  of 
such  owner  and  that  of  a  nature  to  give  notice  of  an 
adverse  claim." 

I  venture,  also,  to  refer  to  a  decision  of  this  court 
McKay  v.  McDonald,  28  N.  S.  R.  99,  citing  the  case  of 
Thompson  v.  BitrhaiL8,  79  N.  Y.  97. 

The  American  doctrine  also  requires  cultivation  and 
improvements  of  the  part  occupied.  Wood  on  Limitatioas, 
pages  546  and  547,  and  I  think  the  evidence  does  not 
show  this  here. 

Then  it  is  contended  that  there  was  actua,l  possession  of 
the  four  acres  sufficient  to  defeat  the  documentary  title  of 
the  plaintiif.  The  defendant,  himself,  went  to  the  United 
States  in  188*2,  and,  with  the  exception  of  three  weeks  iu 
1895,  did  not  return  until  July,  1901.  So  that,  even  in 
respect  to  the  homestead,  (the  part  where  his  mother  and 
sister  lived)  when  he  uses  such  expressions  in  his  evidence 
as  "  occupying"  or  "  using  the  place"  he  means  construct 
ively  occupying  and  using  the  homestead  part,  not  the  four 
acres,  and  by  others,     It  is  purely  figurative  language, 

The  defendant  only  claims  that  for  the  two  years  be- 
tween 1880  and  1882,  when  he  went  away  to  the  States, 
he  took  hay  off  a  bit  of  marsh,  and  used  for  pasture  a  part 
of  the  land.  What  Margaret  Mclsaac  says  as  to  their 
occupation  of  the  four  acres  may  relate  to  one  year  only. 
She   does    not   deal    with    any    continuous    period.     Mr. 
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McDonald,  the  solicitor,  says  that,  after  .'892,  for  ten  or 
twelve  years,  lie  was  watching  that  property,  the  four 
aci-es,  wanting  some  one  to  bring  an  action  against,  and 
he  could  not  see  a  single  thing  on  the  property  to  justify 
him  in  bringing  an  action.  Alexander  Mcisaac  says  it  was 
a  mere  common,  his  cattle  and  their  cattle  could  come 
on  it.  It  appears  the  plaintiff's  predecessor  in  title  gave 
him  leave  to  pasture  it.  It  was  ne\  er  fenced,  so  far  as  the 
evidence  shows.  The  plaintiff's  predecessor  fenced  a  part 
of  it,  and  apparently  Margaret  Mcisaac  forbade  him,  and 
afterwards  the  fence  went  down. 

The  acts  of  taking  hay  and  pasturing  cattle  with  the 
cattle  of  others  are  very  inadequate  acts  of  possession  and 
they  cover  no  definite  period. 

In  my  opinion  there  is  no  evidence  of  open  exclusive 
and  notorious  possession  such  as  would  defeat  a  good  docu- 
mentary title  to  this  four  acres. 

The  appeal  must  be  allowed  and  judgment  be  entered 
for  the  plaintiff  with  costs. 

Russell,  J. — I  concur  in  the  judgment  last  delivered, 
on  the  ground,  chiefly,  that  I  cannot  iniderstand  how  this 
defendant  can  found  any  claim  on  the  theory  of  color  of 
title  and  constructive  possession  of  the  four  acre  lot  which 
he  himself,  by  his  own  deed,  had  previously  conveyed  to 
the  party  through  whom  the  plaintiff  clainjs.  The  con- 
tention seems  to  me  to  be  that  the  owner  of  a  piece  of 
land  can  convey  a  portion  of  it  to  another,  then  get  a 
deed  of  the  whole  lot  from  one  who  owns  no  part  of  it  at 
all,  and  then  set  up  color  of  title  and  constructive  posses- 
sion of  the  lot  which  he  has  conveyed,  the  lot  being  vacant 
in  the  meantime  and  no  person  being  in  continuous  actual 
possession  of  the  particular  parcel  in  question.  I  think 
that  such  a  contention  cannot  be  upheld. 

Appeal  allowed  with  costs. 
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Whitman  et  al  v.  Hiltz. 

Before  Graham,    E.   J.,   and    Fraser  and    RrssRLL,   J  J. 

Ejectment — Deed  absolute  in  form  given  by  'xay  of  mortgage — Amend 
ment  of  pleadings 

To  an  action  by  plaintiffs,  as  executors  and  heirs  of  W.,  to  recover 
possession  of  land  which  it  was  alleg-ed  defendant  had  entered  into 
possession  of  and  was  withholdinf^,  defendant  pleaded  that  the  land 
in  question  was  conveyed  to  W.  by  M.  by  a  deed  which,  though 
absolute  in  form,  was  gfiven  by  way  of  mortgag'e  to  secure  a  sum  of 
money  ;  that  VV.  executed  a  bond  to  reconvey  the  land  upon  pay- 
ment of  the  amount  secured  with  lawful  interest  ;  that  M.  died 
intestate  and  since  his  death  the  land  in  question  had  been  in  pos- 
session of  H.,  one  of  the  heirs  at  law  of  M.,  and  had  never  been  in 
possession  of  the  defendant ;  and  that  before  action  brought  the  full 
amount  of  principal  and  interest  was  tendered  to  plaintiffs. 

This  paragraph  of  the  defence  having  been  struck  out  as  disclosing  no 
reasonable  answer  to  the  action,  or,  in  the  alternative,  as  tending 
to  prejudice,  &c.,  the  fair  trial  of  the  action. 

Held^  that  the  paragraph  should  be  restored  and  amended  in  such  a 
way  as  to  show  that  the  heir  of  M.«  in  whose  possession  the  land 
was  alleged  to  be,  was  defendant's  wife,  and  that  plaintiffs,  if  they 
wished,  should  have  leave  to  add  H.  as  a  defendant. 

This  was  an  appeal  from  the  judgment  of  Townshend, 
J.  striking  out  with  costs  one  of  the  paragraphs  of  the 
defence  with  leave  to  plaintiffs  to  issue  execution  against 
defendant  for  costs  of  the  application,  when  taxed.  The 
pleadings  are  set  out  in  the  judgment  of  the  court  as 
delivered  by  Graham,  E.  J. 

1905,  March  18th.  W.  B.  A.  Ritcfiie,  K.  C.  in  support 
of  appeal. 

F.  L,  Milner,  contra. 

1905,  April  28th.  Graham,  E.  J.  delivered  the  judg- 
ment of  the  court : 

This  is  an  action  to  recover  land  by  persons  alleging 
themselves  to  be  the  executors  and  heirs  of  William  C. 
Whitman.  These  paragraphs  are  in  the  statement  of 
claim  : 

"  3.  The  said  William  C.  Whitman  was,  at  the  time 
of  his  death,  seized  in   fee  of  a  farm  at  or  near  North 
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Willianiston,  in  the  said  county  of  Annapolis  and  being  a 
part  of  the  "  school  land "  so  called,  and  bounded  and 
described  as  follows,  that  is  to  say,  on  the  north  by  the 
road  through  Harmony,  on  the  west  by  lands  now  or 
formerly  belonging  to  William  Shafner,  on  the  south  by 
Shafner  s  improvements,  and  on  the  east  by  lands  now  or 
formerly  belonging  to  the  estate  of  Edward  Shafner. 

4.  The  said  William  C.  Whitman,  by  his  said  last 
will,  directed  his  executors  to  allow  the  James  Margeson 
place  (meaning  thereby  the  lands  and  premises  described 
in  the  next  preceding  paragrapli)  to  remain  unsold  during 
the  life  of  Mrs.  Margeson,  and  that,  if  James  Marg»iSon  or 
his  heirs,  should,  at  or  before  her  ilecease,  pay  the  amount 
due  from  him  with  interest  thereon  vearlv,  then  the  said 
property  should  be  conveyed  to  them,  but,  if  they  should 
not  pay  as  above,  then  the  property  should  be  sold,  as 
might  be  best  for  the  benefit  of  his  estate. 

5.  The  plaintiffs  allowed  the  said  lands  to  remain 
unsold  during  the  life  of  the  said  Mrs.  Margeson,  who  died 
on  or  alx>ut  the  7th  day  of  February,  1903,  and  immedi- 
ately after  the  death  of  the  said  Mrs.  Margeson  the  defen- 
dant entered  into  possession  of  the  said  farm,  and  has 
refused  and  still  refuses  to  give  it  up  to  the  plaintiffs." 

The  following  paragraph  appears  in  the  statement  of 
defence  : 

"  7.  The  said  farm  was  formerly  in  the  possession 
and  occupation  of  one  James  Margeson,  who,  whilst  in 
such  possession  and  occupation,  by  deed  dated  on  or  about 
the  1st  day  of  May,  1862,  conveyed  the  same  to  the  said 
William  C.  Whitman.  The  said  deed,  though  absolute  on 
its  face,  was  given  by  the  s:iid  James  Margeson  and 
accepted  by  the  said  William  C.  Whitman,  by  way  of 
mortgage  only,  to  secure  to  the  said  William  C.  Whitman 
the  sum  of  fifty-four  pounds,  ten  shillings  and  six  pence, 
and  the  said  William  C.  Whitman  executed  a  lx)nd  to  the 
said  James  Margeson  to  reconvey  the  said  farm  to  the  said 
James  Margeson  or  his  heirs  upon  payment  of  the  said 
sum  of  fifty-four  pounds,  t«n  shillings  and  six  pence,  with 
lawful  interest  thereon. 

The  said  James  Margeson,  from  the  day  of  the  date  of 
the  said  deed  up  to  the  time  of  his  death,  to  wit,  the  22nd 
day  of  March,  A.  D.  1890,  remained  in  possession  of  the 
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said  farm.  Margaret  Margeson,  the  widow  of  the  said 
James  Margeson,  was  in  possession  of  tlie  said  farm  from 
the  death  of  her  said  husband  until  she  departed  this  life 
on  or  about  the  7th  day  of  February,  1903,  and  from  that 
date  up  to  the  present  time  the  said  farm  has  been  in 
possession  of  Annie  Sophia  Hiltz,  and  has  never  been  in 
tlie  possession  of  the  defendant.  The  said  James  Margeson 
died  intestate,  and  the  said  Annie  Sophia  Hiltz  and  one 
Edward  Margeson  are  his  heirs-at-law. 

Before  this  action  was  brought  they  tendered  to  the 
plaintiffs  the  full  amount  of  principal  due  under  said  deed 
and  bond,  and  six  years  interest  thereon,  and  the  plaintiffs 
refused  to  receive  or  accept  the  same.  The  defendant  says 
that,  except  as  in  this  paragraph  stated,  the  said  William 
C.  Whitman  never  had  any  right,  title,  or  interest  in  the 
said  farm." 

Now,  if  the  defendant  after  the  expression  "  in  posses- 
sion of  Annie  Sophia  Hiltz,"  had  added  the  words  "  the 
wife  of  the  defendant,"  there  would  have  been  a  well 
plea;ded  statement  of  defence,  and  one  in  accordance  with 
the  fact.  But  there  was  a  motion  to  strike  out  this  para- 
graph, on  the  ground  that  it  disclosed  no  reasonable 
answer  to  the  action,  under  Order  25,  rule  4,  or,  in  the 
alternative,  to  have  it  struck  out,  as  tending  to  prejudice, 
embarrass  or  delay  the  fair  trial  of  the  action,  under  Order 
19,  rule  27. 

On  that  motion  this  paragraph  of  the  defence  fore- 
shadowed by  the  sttitement  of  claim  was  struck  out.  It 
must  have  been  due  to  some  accident,  because  it  is  a 
defence  which  a  judge,  almost  of  his  own  motion,  would 
have  added  by  amendment  as  of  course,  at  any  time,  if  it 
had,  by  oversight,  been  omitted.  No  defendant  would  be 
turned  out  of  the  possession  of  a  farm  when  it  was  obvious 
to  the  judge  that  his  wife  had  an  equitable  defence, 
namely,  the  right  to  redeem  it,  and  had  tendered  the 
amount  of  the  principal  and  six  years'  interest  before  action. 

However,  this  is  the  order  that  was  made  : 

*'  Upon  hearing  read  the  plaintiffs'  notice  of  motion  of 
April  28th,  1904,  and  the  papers  referred  to  in  the  said 
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notice  and  after  hearing  counsel  for  the  pliuntifT')  and 
defendant  respectively,  the  learned  judge  having  been 
pleased  to  reserve  his  judgment  and  having  delivered 
judgment  allowing  the  defendant  to  amend  by  striking 
out  that  part  of  the  seventh  paragraph  of  the  defence 
which  sets  up  that  the  defendant  was  not  in  possession, 
on  paying  the  costs  of  the  motion,  and  counsel  for  tlie 
defendant  declining  to  accept  said  amendment. 

It  is  ordered  that  the  said  paragraph  seven  of  the 
defence  herein,  be  and  it  is  hereby  struck  out,  with  costs 
to  be  taxed,  and  that  the  plaintiffs  have  leave  to  issue 
execution  against  the  defendant  for  the  co*»ts  of  this 
application  when  taxed." 

The  plaintifls,  in  these  pleadings,  are  in  the  wrong 
themselres  apparently. 

They  have,  in  starting,  disclosed  in  part  the  right  to 
redeem  of  the  heirs  of  James  Margeson,  of  whom  Mrs. 
Hiltz  is  one,  but  are  setting  up  the  attempted  clog,  namely, 
restricting  the  right  to  redeem  to  the  period  of  the  life- 
time of  Mrs.  Margeson,  sought  to  be  imposed  upon  it  by 
the  will  of  Whitman,  which,  by  the  way,  is,  I  think, 
unavailing,  Xoakes  v.  Rice,  (1902)  A.  0.  30,  and,  ignoring 
the  existence  now  of  the  right  of  redemption  in  Sophia  A. 
Hiltz,  Mrs.  Margeson  being  dead,  are  treating  tlie  posses- 
sion as  not  hers  which,  under  the  Married  Woman's  Pn;- 
perty  Act,  it  is,  but  as  that  of  her  husband,  and  have  not 
made  her  a  party.  In  Mijevs  v.  Rupert,  8  0.  II.  (377, 
Osier,  J.  A.  says  : 

"The  plaintiff  was  not  acquiring  title  as  against  her 
by  his  residence  on  the  place  with  her  after  his  marriage. 
Any  possession  which  he  had  in  that  way,  must  be  treated 
aa  his  wife  s  possession  having  regard  to  the  change  in 
the  restricting  the  property  of  married  women." 

Then,  when  the  defendant,  Hiltz,  discloses  the  whole 
terms  of  the  right  to  redeem  in  Mrs.  Hiltz,  and,  to  put  the 
matter  right,  alleges  as  part  of  it  that  the  possession  is 
hers,  not  his,  there  is  a  motion  made  against  the  paragraph 
because  it  will  prejudice  or  embarrass  the  fair  trial  of  the 
action. 

12 — X.  S.  B.  38. 
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In  my  opinion,  the  statement  as  to  the  possession  will 
not,  in  any  way,  prejudice  or  embarrass  the  trial  of  the 
action.  It  might  have  been  made  plainer,  perhaps,  I  doubt 
if  it  could  be,  by  alleging  that  the  defendant  was  in  posses- 
sion under  his  wife,  instead  of  alleging  that  it  was  not  his, 
but  her  possession ;  but  the  facts  were  obviously  known 
to  the  plaintiffs  and  there  could  be  no  possible  embarrass- 
ment or  prejudice  of  the  fair  trial  of  the  action. 

Then  as  to  not  Htating  that  Mrs.  Hiltz  and  tlie  defen- 
dant were  husband  and  wife,  and  the  motion  to  strike  out 
the  paragraph  as  disclosing  no  reasonable  answer,  I  sup- 
pose the  learned  judge's  attention  was  not  called  to  it. 
He  did  not  apparently  deal  with  it.  If  he  had  it  no  doubt 
would  only  have  been  to  amend  it. 

Since  the  Judicature  Act,  as  an  eijuitable  title  is  recog- 
nized in  actions  to  recover  land,  I  think  it  is  arguable  at 
least  that  the  defendant  might  set  up  the  eijuitiible  title  of 
a  third  person,  as  the  legal  title  of  a  third  person  might 
formerly  be  set  up  to  defeat-  an  action  of  ejectment,  and, 
therefore,  the  defence  would  hardly  be  struck  out  under 
this  rule.  However,  an  amendment  would  be  granted 
rather  than  to  strike  out  the  pleading. 

This  is  said  in  the  Annual  Practice,  under  the  corres- 
ponding English  Rule  : 

**  A  pleading  will  not  be  struck  out  under  this  rule, 
unless  it  is  not  only  demurrable,  but  something  worse  than 
demurrable,  i.  e.,  such  that  no  legitimate  amendment  can 
save  it  from  being  demurrable." 

I  refer  also  to  Peru  v.  Peruvian  Guano  Co.,  36  Ch.  D. 
496  ;  Dochwetl  v.  Jacobs,  34  Ch.  D.  278  ;  Worthivgton  v.  j 
Bolton,  18  Times  L.  R.  438;  Re  id  v.  HooUy,  13  Times  ' 
L.  R.  398.     In  the  case,  first,  cited  Chitty,  J.  said,  p.  496  : 

"  If,  notwithstanding  defects  in    the    pleading   which 

would  have  been  fatal   on  a  demurrer,  the  court  sees  that  j 

a  substantial  case  is  presented,  the  court  should,  I  think,  ' 

decline  to  strike  out  that  pleading."  I 
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In  Dodswell  v.  Jacobs,  Cotton,  L.  J.  said  : 

"  But  then  the  court  is  not  bound  in  tlie  same  way  as 
it  was  on  demurrer  to  look  at  the  statement  in  the  plead- 
ings as  they  stand.  It  must  see  whether  there  is,  or  is 
not,  any  reasonable  ground  of  action,  or  whether  there  is 
any  reasonable  answer  to  the  action  whicli  has  been  .com- 
menced. Therefore,  in  my  opinion,  we  are  not  to  look 
upon  it  with  the  same  strictness  that  we  should,  if  there 
was  a  demurrer  to  this  statement  of  defence  ;  but  we  must 
see  whether  that  statement  of  defence  gives  a  reasonable 
ground  of  objection  to  the  order  or  judgment  for  which 
the  plaintiff  asks." 

However,  as  I  have  already  intimated,  the  judge  in 
Chambers  did  not  put  his  judgment  upon  this  slip,  and  I 
am  of  opinion  that  leave  ought  to  be  given  to  amend  by 
inserting  such  an  allegation  as  I  intimated  at  the  outset. 
It  could  never  have  misled  any  one.  And  if  the  plaintiffs 
wish  they  may  also  amend  by  adding  the  wife  as  a  defen- 
dant. In  my  opinion  the  defendant  was  justified  in  not 
acceding  to  the  amendment  suggested  of  having  the 
allegation  in  this  paragraph  as  to  possession  struck  out 
with  costs,  and  the  paragraph  should  be  restored. 

The  plaintifTs'  counsel  then  contended  that  more  than 
six  years  interest  should  have  been  tendered,  inasmuch  as 
this  action  was  ejectment  and  not  a  foreclosure.  But  that 
point  is  a  very  arguable  point  and  does  not  come  within 
the  terms  of  the  rules  under  which  this  motion  was  made. 
Moreover,  it  does  not  aflFect  the  right  to  redeem,  but  only 
the  amount  of  interest  and  the  question  of  costs,  if  enough 
has  not  been  tendered.  The  appeal  must  be  allowed  with 
costs,  and  the  order  appealed  from  discharged,  and  the 
paragraph  of  the  defence  restored  with  leave  to  amend  it 
as  indicated. 

Appeal  allowed  with  costs. 
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Fisher  v.  The  Grand  River  Lumber  Co. 

Before  Graham,   E.   J.,    Fraser,   J.,   and   Russell,   J. 

Judipnent — O-ji,  r.  6— Form  of  order — Varied  on  appeal — Costs. 

In  an  'action  to  recover  an  amount  claimed  for  work  and  labor,  where 
defendant  admitted  the  greater  portion  of  the  amount  claimed  but 
pleaded  a  set-off  for  passag-e  money  paid  and  other  expenditures 
made  on  behalf  of  plaintiff,  plaintiff  moved  at  Chambers  to  set  aside 
the  plea  of  set-off  as  false,  fraudulent  and  vexatious,  and  the  learned 
judge,  treating  the  set-off  as  a  counterclaim,  ordered  final  judgment 
under  O.  31  r.  6  for  plaintiff  for  the  amount  claimed,  and  stayed 
execution  on  payment  into  court  within  a  fixed  time  of  the  amount 
of  the  claim  less  the  amount  of  the  set-off. 

Held^  that  this  was  error  ;  that  the  proper  form  of  order  would  have 
been  for  judgment  for  plaintiff  for  the  amount  of  his  claim,  less  the 
amount  of  the  set-off,  with  a  provision  for  stay  of  execution  on  pay- 
ment of  the  amount  into  court ;  and  that  this  order  should  be  made, 
and  that  defendant  should  be  permitted  to  prosecute  the  claim  to 
the  set-off  on  payment  into  court  of  the  amount  admitted  to  be  due. 
As  both  parties  were  wrongs  in  their  contentions,  both  at  Chambers 
and  on  appeal,  there  should  be  no  costs. 

This  was  an  appeal  from  an  order  granted,  February 
7th,  1905,  permitting  plaintiff  to  enter  judgment  against 
defendant  upon  its  admission,  pursuant  to  O.  31  r.  6,  for 
the  sum  of  $143.55  with  costs  to  be  taxed,  and  staying 
execution  pending  trial  of  the  action  on  payment  into 
court  of  the  sum  of  $118.55. 

The  facts  are  fully  set  out  in  the  judgment  of  the  court 
as  delivered  by  Russell,  J. 

1905,  March  28th.  J.  B.  Kenvy,  in  support  of  appeal. 
The  order  does  not  set  aside  the  defence  as  false.  The 
plaintiff  failed  on  that  part  of  the  application.  United 
TelepJume  Co.  v.  Donohoe,  31  Ch.  D.  399.  The  application 
should  not  have  been  set  aside  with  costs.  The  order 
suggested  by  plaintiffs  would  give  them  all  the  costs  of  the 
action,  which  would  include  costs  of  the  plea,  w^hich  still 
stands  and  must  be  tried  out.  Plaintiffs  are  not  entitled 
to  judgment  for  the  whole  amount  where  there  is  a  eet-off  as 
to  part.  Church  Temporalities  v.  M'lvor,  3  L.  R  Ir. 
433.  The  plaintiff  s  application  to  amend  the  order  was 
too  late.     An.  Pr.  (1905)  pp.  360,  366. 
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H.  V.  Bigdow,  contra.  The  application  was  virtually 
for  judgment  for  the  whole  amount,  and,  in  the  alternative, 
for  judgment  for  the  whole  amount  less  $25.00.  We 
offered,  before  the  notice  of  appeal  was  given,  to  consent 
to  amend  the  order  by  reducing  the  amount  to  $118.55. 
Under  these  circumstances  we  should  have  the  costs  of 
this  appeal  in  any  event.  Shoioell  v.  Boiiroriy  31  W.  R- 
550.     As  to  further  evidence,  O.  57  r.  5. 

/.  B.  Kenny,  in  reply. 

1905,  April  28th.  Russell,  J.  delivered  the  judgment 
of  the  court. 

The  plaintiff  sued  defendants  for  a  balance  due  on  a 
contract  by  which  he  agreed  with  the  defendant  company 
to  go  to  Labrador  and  work  with  the  company  as  sawyer 
for  the  season,  accepting  three  dollars  per  day,  working 
days.  "  My  time  commences  when  I  reach  there.  Term 
of  engagement  until  last  steamer  leaves  Labrador.  S.  S. 
"  Viking."  The  "  Viking  "  was  a  steamer  belonging  to  the 
company.  When  the  engagement  terminated  she  had 
been  lost  and  the  company  brought  the  plaintiff  home  in 
another  steamer.  To  the  plaintiff's  claim  for  wages  the 
company  pleads  a  set-off  of  twenty -five  dollars  for  passage 
money  and  board  and  lodging  on  the  return  voyage.  It 
is  clear  from  the  affidavits  that  no  charge  was  made  for 
the  transportation  to  Labrador  and  it  would  be  inferred 
from  the  plaintiff's  affidavit  that  no  charge  was  made  for 
board  at  Labrador.  Yet  the  written  memorandum  of  the 
agreement  is  as  silent  on  these  points  as  it  is  on  the  sub- 
ject of  the  plaintifi^s  transportation  to  his  home  at  the  end 
of  the  season.  The  probabilities  are  that  the  real  intention 
of  the  parties  was  that  no  charge  should  be  made  for  board 
or  for  transportation  either  way,  and  that  the  set-off  is  an 
afterthought.  Whether  this  common  intention  can  be 
read  into  the  written  agreement  or  not  is  another  matter 
and,  I  think,  a  matter  with  which  a  judge  could  not  pro- 
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perly  deal  on  a  summary  application  to  set  aside  a  defence 
as  false,  frivolous  and  vexatious,  which  was  the  application 
in  this  case.  The  learned  judge  at  Chambers  seems  to 
have  held  the  same  view  but  his  manner  of  carrying  it 
into  effect  was  to  order  final  judfrment  for  the  plaintiff  for 
the  whole  amount  claimed,  stajnng  execution,  on  payment. 
into  court  within  seven  days,  of  the  amount  claimed  less 
the  set-of!'.  It  seems  as  if  he  thus  treated  the  set-off  as  a 
counterclaim.  I  think  this  was  an  error  and  that  the 
proper  order  would  have  been  an  order  for  judgment  (or 
the  amount  of  the  claim  less  the  set-off  with  the  provision 
for  a  stay  of  execution  on  payment  of  the  amount  into 
court,  and  this  order  should,  in  my  opinion,  be  made. 

The  defendant  appealed  from  the  whole  order  and 
contended  that  the  judge  should  not  have  ordered  final 
judgment  for  any  amount  whatever,  although  admittedly 
S118.55  was  due.  The  plaintiff,  on  the  other  hand,  insisted 
that  he  had  a  ri^ht  to  an  order  from  the  judge  at  Cham- 
bers finally  disposing  of  the  defendant's  set-off.  Both  con- 
tentions are  wrong  and,  in  each  case,  the  point  put  forward 
was  the  gist  of  the  party's  contention.  There  should, 
therefore,  be  no  costs  of  appeal.  The  same  thing  is  true 
of  the  motion  at  Chambers.  Plaintiff  had  a  right  to  a 
judgment  on  the  defendant's  admissions  for  SI  18.55,  but 
he  had  no  right  to  have  the  defendant's  set-off,  which  was 
his  only  defence,  dismissed  as  false,  frivolous  and  vexatious. 
There  should,  therefore,  be  no  costs  of  the  motion  at 
Chambers. 

The  defendant,  as  I  understand,  has  lost  by  "effluxion 
of  time,"  and  by  non-action,  the  benefit  of  the  concluding 
portion  of  the  order  made  at  Chambers.  As  this  was  a 
privilege,  or  a  right,  attached  to  an  improper  order  against 
him,  and  from  which  he  had  a  right  to  appeal,  I  think  he 
should  now  have  the  right  to  prosecute  his  claim  to  the 
set-off  on  payment  into  court  of  the  amount  admitted  to 
be  due,  $118.55. 

Fonn  of  order  varied. 


Digitized  by 


Google 


SPINDLER     ET    AL.    V.     FAIK^UHAR.  183 

SpINDLER    ET   AL.    V.    FaRQI'HAR. 
Before  Townshend,  Meagher,  Frasrr  and  RrssELL,  JJ. 

Charter  party — Condition  to  load  and  proceed  ivith  despatch — Delay  by 
master^  involving  loss  of  can^o — Action  to  recover  freight  dismissed. 

A  vessel  owned  by  plaintifTai  was  chartered  at  a  fixed  rate  per  month, 
the  time  to  commence,  December  2nd,  1902,  to  proceed  to  Bonne 
Bay,  Newfoundland,  there  to  load  a  carg-o  of  herring,  and  thence 
with  all  possible  despatch  to  Halifax,  &c. 

To  an  action  to  recover  the  freig-ht  ag'reed  upon  the  defence  w^as  set  up 
that  (he  master,  althoug'h  not  prevented  by  dangers  of  the  seas, 
wilfully  and  without  reasonable  cause  or  excuse,  ncg-lected  and 
refused  to  leave  the  port  of  Bonne  Bay,  or  to  proceed  with  reason- 
able dispatch,  althoug'h  he  knew  the  harbor  was  liable  to  freeze  up, 
and,  in  consequence;  the  schooner  was  frozen  in  for  the  winter,  and 
the  carg-o  not  delivered  until  the  27th  April  following-  when  it  was 
worthless. 

The  evidence  showed  that  the  vessel  arrived  at  Bonne  Bay  and  had 
completed  loading-  and  cleared  on  January  9ih,  1903.  and  could  have 
got  away  on  that  day  or  any  one  of  a  number  of  days  afterward, 
when  the  conditions  of  wind  and  weather  were  favorable,  and  other 
vessels,  either  at  Bonne  Bay  or  at  places  in  the  immediate  neig-hbor- 
ho.'d  where  similar  conditions  prevailed,  put  to  sea. 

Held^  reversing^  the  judgment  of  the  trial  judge  on  the  question  of  fai.t 
that,  under  the  circumstances  stated,  plaintiffs  could  not  recover. 

Where  a  larg-e  part  of  the  evidence  has  been  taken  under  commission 
the  court  on  appeal  is,  to  that  extent,  in  as  favorable  a  position  to 
decide  as  to  its  effect  as  the  judge  who  tried  the  cause. 

Per  Rl'SSELL,  J.  If  the  question  were  as  to  any  one  day  on  which  it 
was  contended  the  master  mig^ht  have  sailed  and  did  not,  it  mig^ht 
be  difficult  to  say  with  certainty  that  his  conduct  was  not  consistent 
with  the  exercise  of  a  bma  ft  I:'  judgment,  but  this  difficulty  is 
removed  when  it  is  found  that  there  are  at  least  seven  different 
occasions  as  to  which  there  is  a  strongs  body  of  testimony  to  the 
effect  that  the  voyag^e  might  with  safety  have  been  undertaken. 

Appeal  from  the  follovvintr  jiidgmeiit  of  Graham,  E.  J* 

This  action  is  brought  by  the  owners  of  the  schooner 
Mizpah  upon  a  charter  party  to  recover  from  the  charterer 
the  freight  at  the  rate  of  $475  per  month  on  a  voyage  to 
Bonne  Bay,  there  to  load  a  cargo  of  herring,  thence  with  all 
possible  dispatch  to  Halifax,  &c. 

There  is  a  defence  set  up  that  the  master,  although  not 
prevented  by  dangers  of  the  seas  or  otherwise,  wilfully  and 
without  any  reasonable  cause  or  excuse,  neglected  and 
refused  to  leave  the  port  of  Bonne  Bay,  or  to  proceed  with 
reasonable  dispatch,  although  he  knew  the  harbour  was 
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liable  to  freeze  up,  and,  in  consequence,  the  schooner  was 
frozen  in  for  the  winter,  and  tlie  cargo  was  not  delivered 
until  the  27th  of  April  when  it  was  worthless. 

There  is,  also,  a  counter-claim  for  this  alleged  breach  of 
the  charter  party,  and  the  value  of  the  cargo  is  claimed  as 
damages. 

In  the  case  of  PMjys  v.  HilU  (1891)  1  Q.  B.  the  law  as 
to  what  will  justify  a  deviation  from  or  delay  in  prosecut- 
ing a  voyage  is  clearly  stated.  It  is  said  that  "  the  voyage 
nnist  be  prosecuted  without  unnecessary  delay  or  deviation. 
The  ship  owner  s  contract  is  that  he  will  be  diligent  in 
carrying  the  goods  on  the  agreed  voyage,  and  will  do  so 
directly  without  any  unnecessary  deviation.  But  this 
undertaking  is  to  be  understood  in  reference  to  the  cir- 
cumstances that  arise  during  the  performance  of  the  con- 
tract. He  is  not  answerable  for  delays  or  deviations  which 
are  occasioned  or  become  necessary  without  default  on  his 
part.  Where  the  safety  of  the  adventure  under  the  master  s 
control  necessitates  that  he  should  go  out  of  his  course,  he 
is  not  only  justified  in  doing  so,  but  it  is  his  duty  in  the 
right  performance  of  his  contract  with  the  owners  of  the 
cargo.  The  ship  owner,  through  his  master,  is  bound  to 
act  with  prudence  and  skill  in  avoiding  dangers,  and  in 
mitigating  the  consequences  of  any  disaster  which  may 
have  happened.  The  master  is  bound  to  take  into  account 
the  interests  of  the  cargo  owners  as  well  as  those  of  the 
ship  owners.  He  must  act  prudently  for  all  concerned. 
The  deviation  must  not  be  greater  than  a  reasonable 
necessity  demands,  having  regard  to  the  respective  interests 
of  ship  owner  and  cargo  owner.  A  reasonable  necessity 
implies  the  existence  of  such  a  state  of  things  as,  having 
regard  to  the  interests  of  all  concerned,  would  properly 
influence  the  decision  of  a  reasonably  competent  and  skil- 
ful master." 

Probably  this  would  be  all  that  it  would  be  necessary 
to  say  if  one  had  a  jury  to  try  the  facts.  But  I  wish  to 
look  at  one  or  two  authorities  to  glean  from  them,  if  pos- 
sible, any  observation  which  would  help  one  to  decide  the 
facts. 

In  The  Teutonia  L.  R.  4  P.  C.  179,  the  Judicial  Com- 
mittee said  :  It  seems  obvious  that  if  a  master  receives 
credible  information  that,  if  he  continues  in  the  direct 
course  of  his  voyage,  his  ship   will  be  exposed  to  some 
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imminent  peril,  as  for  instance,  that  there  are  pirates  in 
his  courae,  or  icebergs,  or  other  dangers  of  navigation,  he 
must  be  justified  in  pausing  and  deviating  from  the  direct 
course,  and  taking  any  step  which  a  prudent  man  would 
take  for  the  purpose  of  avoiding  the  danger." 

In  TIte  San  Roman  L.  R.  5  P.  C.  305,  the  Judicial  Com- 
mittee said  :  '*  The  learned  Judge  in  the  court  below  has 
laid  down  that  *  an  apprehension  of  capture  founded  on 
circumstances  calculated  to  affect  the  mind  of  a  master  of 
ordinary  courage,  judgment  and  experience  would  justify 
delay '  and  their  lordships  are  of  opinion  that  that  is  a 
correct  statement  of  the  law  of  England." 

In  Carver  on  Carriage  by  Sea,  s.  284,  it  is  said :  "  But 
the  master  ought  not  to  sail  unless  it  is  prudent  to  do  so, 
having  regard  to  the  state  of  the  weather." 

In  Kay  on  Shipping,  p.  133,  s.  211,  it  is  said:  "  It  is 
no  deviation  if  a  ship  is  driven  out  of  her  course  by  stress 
of  weather,  or  if  the  master  puts  into  a  pDrt  out  of  his 
course,  or  delays  his  sailing  in  oi'der  to  take  refuge  from  a 
tempest,  or  to  wait  for  a  wind,  provided  that  in  so  acting  he 
does  what  a  prudent  man,  in  the  exercise  of  a  sound  judg- 
ment, would  have  done  under  the  circumstances,  with  a 
view  to  the  benefit  of  all  concerned." 

I  refer,  also,  to  Amoitld  on  Ins.,  vol.  1.,  p.  51*^.,  s.  431 ; 
ScriiUon  on  Charter  Parties,  p.  217  :  1  Phillips  on  Insur- 
ance, p.  585.  Then  it  is  clear  that  the  course  taken  by  a 
master  is  to  be  judged  of  by  the  appearances  at  the  time, 
not  by  the  result,  and  that  a  bona  fide  error  of  judgment  in 
going  into  port,  or  remaining  in  port  when  he  should  be  at 
sea,  does  not  constitute  a  deviation. 

I  refer  to  The  Savona,  (1900)  Probate,  at  p.  259,  and 
the  quotation  from  Willes,  J.  in  another  case,  at  p.  260  ; 
Graham  v.  (Commercial  Iv&urance  Co.,  11  Johns,  352  ; 
Phillips  on  Insurance,  p.  556,  s.  982  ;  p.  585,  s.  1022. 

In  The  Nova  Scotia  Marine  Insurance  Co.  v.  Eisen- 
hauer,  Coutlee's  Digest,  p.  811,  the  Supreme  Court  of 
Canada,  in  supporting  the  majority  judgment  of  this  court, 
held  that  "  putting  into  an  intermediate  port  over  night  to 
escape  threatened  bad  weather  "  did  not  constitute  a  devia- 
tion from  the  voyage.  In  the  court  below,  24  N.  S.  R,  at 
p.  217,  this  observation  will  be  found  :  "  Before  referring 
to  that  testimony  it  is  well  to  say  that  the  plaintiffs  do 
not  merely  rely  upon  the  change  of  wind  to  justify  their 
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making  a  port,  but  they  rely  upon  the  weather  also,  and 
not  merely  the  actual  state  of  the  weather,  but  the  master's 
prognostication  of  the  weather.  In  considering  an 
excuse  for  deflection  from  the  course  of  the  voyage,  we  do 
not  judge  by  the  result,  but  must  regard  the  conditions  as 
they  appeared  to  the  master  at  the  time.  .  .  .  The 
underwriters  profit  too  much  by  the  good  judgment  of 
shipmasters  upon  coasting  vo3'ages,  in  anticipating  storms 
and  seeking  harbours,  to  complain  of  a  mistake  in  antici- 
pating a  storm  a  day  too  soon."  I  also  refer  to  an  obser- 
vation in  the  judgment  in  Brazier  v.  Clap,  5  Mass  1.  In 
Turner  v.  Protection  Insurance  Co.  43  Am.,  Dec.  294. 
(25  Maine,  515)  it  is  said:  "The  master,  in  most  cases, 
must  necessarily  be  the  principal  judge  of  the  degree  of 
peril  to  which  his  vessel  is  exposed.  .  .  .  If  he  be 
competent  and  faithful,  his  decisions  respecting  these  mat- 
ters, made  in  good  faith,  should  be  satisfactory  to  all  inter- 
ested, although  he  should  err  in  judgment." 

In  Patrick  v.  Laidlaiv,  3  Jolms.  Cases,  s.  10,  Kent  J.  said: 
"  It  is  no  deviation  to  go  out  of  the  way  to  avoid  danger. 
It  is  in  every  such  case  a  matter  of  fact  whether  the  cap- 
tain acted  fairly  and  bona  fide  according  to  the  best  of  his 
judgment,  and  had  no  other  motive  or  view  but  to  come 
the  safest  way  home  or  to  seek  for  convoy." 

I  have  referred  indiscriminately  to  cases  of  deviation 
in  insurance  law  and  in  the  law  of  carriers,  and  to  cases 
bearing  on  deviation  from  the  course  of  the  voyage  and 
delay  in  prosecuting  a  voyage,  because  the  same  principles 
of  law  are  applicable  to  all.  At  least  it  is  not  necessary''  to 
discriminate  here. 

The  period  during  which  it  is  contended  that  the 
master  was  justifiably  detained  at  Bonne  Bay,  owing  to  the 
condition  of  wind  and  weather,  and  the  apprehension  of 
danger  from  ice  and  other  causes,  extends  from  the  9th 
until  the  24th  of  January,  on  the  morning  of  which  the 
ice  began  to  come  into  the  bay  when  the  vessel  was  caught 
and  frozen  in  for  the  winter. 

Of  course,  at  that  season  of  the  j^ear,  when'tho  dangers 
of  navigation  on  that  coast  are  so  great,  unusual  delay  on 
such  a  voyage  is  contemplated,  and  shipowners,  as  the 
evidence  shows,  will  only  agree  to  time  charters,  although 
the  passage  either  way  is  a  matter  of  a  few  days. 

Further,  it  is  clear  that  the  people  who  go   in  these 


Digitized  by 


Google 


SPINDLER    ET    AL.     V.     FARQUHAR.  187 

vessels  have  a  right  to  take  into  consideration  their  own 
lives  and  the  safety  of  their  ship,  as  well  as  the  interests 
of  the  charterer.  Speaking  generally  of  the  opportunities 
for  leaving  Bonne  Ba^',  it  appears  that  the  matter  of  get- 
ting out  of  the  bay  itself,  is  not  serious  if  there  is  any 
wind  at  all.  Of  coui-se,  if  there  is  no  wind,  a  sailing  veasel 
cannot  leave.  But  it  is  the  conditions  after  getting  just 
outside  of  the  heads  which  have  to  be  considered.  There 
is  a  long  stretch  of  coast,  some  85  miles,  between  Bonne 
Bay  and  Cape  St.  George.  It  is  a  dangerous  coast,  and 
with  the  prevailing  winds  northwest  and  west  at  that 
season  of  the  vear,  it  is  a  lee  shore.  There  is  but  one  har- 
hour,  the  Bay  of  Islands,  to  make  for,  and  in  snowstorms 
that  is  a  dangerous  thing  to  attempt.  Xow,  it  is  no  use 
for  people  in  court  to  look  at  a  chart  and  say  the  coui-se  of 
that  coast  is  so  and  so,  and  a  schooner  can  lay  a  course  as 
close  as  so  and  so  to  the  wind,  and  therefore,  after  getting 
out,  she  can  lay  her  course  with  a  northwest  wind  to  Nova 
Scotia,  and  there  is  no  danger.  The  people  who  sail  these 
schooners  do  not  look  at  it  in  that  way,  because  they  learn 
by  usage  and  experience. 

The  wind  at  that  season  is  liable  to  blow  with  greater 
force,  or  there  may  be  a  heavy  j^ea,  and. a  vessel  may  not 
be  able  to  sail  as  clase  as  she  does  under  the  best  condi- 
tion.s,  and  she  may  not  be  able  to  carry  the  sail  which  will 
enable  her  to  do  so.  People  do  not  like  a  lee  shore  in  a 
snow  storm.  At  any  rate,  some  of  the  Lunenburg  captains 
think  it  prudent,  after  getting  out  of  the  bay,  in  order  to 
avoid  getting  caught  in  the  bend  of  that  shore  and  cape,  to 
make  a  certain  amount  of  offing  in  order  to  get  plenty  of 
sea  room.  One  of  them  speaks  of  the  necessity  of  getting 
oft  50  miles  or  thereabouts,  sailing  a  west  by  north  half 
north  course,  which  they  cannot  lay  with  a  N.  W.  wind, 
and  then  taking  a  W.  S.  W.  course,  giving  the  cape  a  berth 
of  30  miles  or  so.  Others  of  them  make  an  offing  of 
thirty  or  forty  miles. 

•  But  I  think  that  the  plaintiff's  witnesses,  and  the 
majority  of  the  Newfoundland  witnesses  called  under  the 
commission  by  the  defendant,  did  not  consider  that  a  north 
west  wind  under  the  other  conditions  which  existed  at  the 
time  was  a  suitable  wind.  In  fact  any  wind  from  north- 
west around  to  south — and  some  of  the  plaintifll's  witnesses 
did  not  regard  as  favorable  any  wind  west  of  north,  and 
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Captain  CaiDes,  a  witness  called  by  the  defendant  at  New- 
foundland, says  the  same. 

If  the  wind  was  blowing  from  that  direction,  or  was 
variable  and  threatened  to  blow  in  that  direction  so  that  a 
vessel  might  get  caught  there  in  it,  or  if  she  might  get 
becalmed  there,  it  is  not  prudent  to  sail. 

Then  there  was  the  danger  of  going  out  in  snow  storms 
or  in  very  cold  weather.  And  there  was  a  further  danger 
which  threatened  for  a  few  days  of  the  period  just  before 
the  vessel  was  frozen  in,  namely,  of  getting  caught  by  the 
drift  ice  drifting  towards  that  stretch  of  coast  and  not  be- 
ing able  to  get  clear. 

Coming  now  to  the  dates.  When  the  first  witnesses 
were  examined  out  of  court,  it  is  evident  that  it  was  not 
claimed  that  there  were  more  than  three  or  four  days  in 
this  period  of  a  fortnight  on  which  the  conditions  were 
suitable  for  sailing.  Two  days  were  conspicuous  in  the 
witnesses  minds,  namely,  the  17th  and  the  22nd  when  the 
American  schooners  Arkona  and  Bohemiit  respective- 
ly* got  o*^t-  ^^^^  because  the  Lunenburg  schooners 
Mizpah  and  PeAid  Eveline  did  not  sail  on  these  dates, 
the  Newfoundland  witnesses  appear  to  regard  it,  aU 
though  inverted,  as  something  after  the  great  historica 
events  which  took  place  in  Samov  in  1889,  when  the 
British  ship  Calliope  went  to  sea  and  the  American 
ships  remained  at  their  anchors  to  their  great  detriment, 
and  they  judge  by  the  result  as  if  it  was  a  mere  contest 

However,  the  defendant  has  increased  the  number  of 
days  which,  he  contend.s,  were  suitable  days,  and,  I  think 
his  supercargo,  called  as  a  witness,  claims  that  every  day 
was  a  suitable  da}',  even  the  day  on  which  the  vessel 
started,  and  was  physically  unable  to  get  out.  And  Capt. 
Farquhar,  the  defendant,  whose  expert  opinion  would  be 
of  value  in  a  case  in  which  he  was  not  a  party  or  inter- 
ested, has  taken  quite  extreme  views  in  regard  to  the 
number  of  those  dates.  Capt.  Geldert  says  that  during 
this  period  there  was  no  chance  when  it  was  reasonably 
safe  for  him  to  go  out.     I  have  to  go  into  detaila 

(The  learned  judge  here  quoted  from  the  evidence  to 
show  that  on  January  10th  and  11th,  owing  to  conditions 
of  wind  and  weather,  the  vessel  could  not  have  got  away.) 

I  think  that  Capt.  Geldert  remaining  in  port  on  both 
days  was  a  reasonable  course  to  take. 
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Between  the  11th  and  the  16th  the  defendant's  counsel 
did  not  at  the  hearing  contend  that  there  was  a  suitable 
day  for  sailing.  The  evidence,  even  that  of  some  of  the 
defendant's  witnesses,  tends  to  show  that  the  wind  was 
generally  N.  W.  or  W.  On  some  of  the  days  it  snowed  ; 
on  others,  it  was  blowing  strong,  reaching  hurricane  force 
on  one  day.  On  one  day  the  barometer  indicated  28.1^ 
in  respect  to  which  Capt.  Farquhar  says  he  would  not  say 
a  vessel  should  go  out  on  that  glass,  and  on  another  day  it 
was  29,  and  Duder  says  "  I  reckon  this  was  a  very  bad  day." 

Capt.  Geldert  himself  says  : 

"  Q.  Now  the  first  of  the  following  week,  that  would 
be  from  the  12th  to  the  15th,  Monday,  Tuesday,  Wednes- 
day and  Thursday,  do  you  recollect  what  sort  of  winds  you 
had  during  those  days  ?  A.  Cold  X.  W.  winds,  snowing, 
lying  there  with  two  anchors  down." 

I  think  that  no  one  could  reasonably  expect  him  to 
attempt  to  go  to  sea  on  these  dates. 

On  Friday,  the  16th,  there  was  a  change  in  wind  and 
weather  and  three  vessels,  the  Mlzpah,  the  Arlcona, 
and  the  John  J.  Hayes  chartered  by  Capt.  Scott  got 
under  weigh  and  attempted  to  get  out  but  failed.  It  w^as 
first  calm,  then  they  met  head  winds  and  snow. 

(The  learned  judge  here  quoted  the  evidence  on  this 
point.) 

On  Saturday,  the  I7th  day,  on  which  the  Arkona 
did  successfully  go  out,  it  is  contended  tliat  the  master  of 
the  MizjHih  should  have  made  the  attempt. 

Capt.  Geldert  says :  "  I  remember  the  following  day 
when  the  Arkoiia  went  out.  There  was  no  wind  where 
we  were  that  we  could  have  gone  out  of  the  bay  with." 

And  in  his  evidence  in  the  Himmelman  case  he  says, 
speaking  of  the  Arkona  :  "  She  got  out  that  day.  She 
did  not  have  much  wind  to  go  out  with.  She  was  all 
afternoon  getting  out.  She  was  still  in  the  bay  at  dark. 
It  was  a  light  easterly  air;  she  was  going  very  slow. 
There  was  no  wind  where  we  were." 

[The  learned  judge  here  quoted  from  the  evidence  of 
the  witnesses  Selig,  Schwartz  and  Duder  to  the  same 
effect.] 

That  it  was  calm  on  the  afternoon  on  which  the 
Arkona  left  appears  also  from  the  fact  testified  to  by 
Seeley  that  she  took  about  five  hours  to  get  out  of  the  bay 
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itself,  when  it  appears  that,  with  any  wind,  she  could  have 
gone  the  same  distance  in  an  hour,  or,  if  obliged  to  beat 
out,  could  have  done  it  in  two  houi-a.  There  is  a  great 
deal  of  confusion  in  the  evidence  as  to  the  time  she  sailed. 
Some  of  the  Newfoundland  witnesses  have  confused  the 
days  and  spoken  of  the  day  of  her  sailing  as  the  day 
when  she  and  the  Alizpah  got  under  weigh  ;  that  is  the 
day  before. 

However,  one  Newfoundland  witness  speaks  of  her 
sailing  or  going  out  at  4  o'clock  ;  one  at  sundown,  one  in 
the  evening,  and  Seeley  says  in  the  forenoon,  but  it  is 
evident  it  was  late  in  the  day.  It  is  Taylor  who  says  it 
was  4  o'clock  and  he  says:  "When  I  left  the  Arkona 
(between  three  and  four  o'clock)  there  was  very  little 
breeze.  After  that  it  breezed  up  through  the  night  oft 
shore,  about  S.  or  S.  S.  W."  Capt.  Geldert  says  :  "Towards 
evening,  at  dark,  she  was  going  out  of  the  ba3^"  There  is 
really  no  evidence  to  contradict  that  given  by  the  master 
and  mate  of  the  Mizpah,  and  just  quoted  as  to  the 
Mlzp<ik  being  becalmed  and  not  able  to  start.  And 
even  taking  [the  wind  as  the  Arkona  had  it,  all  speak 
of  it  as  very  light.  Something  must  be  left  to  the  judg- 
ment of  the  shipmaster,  and  no  one  can  say  that  in  this 
case  he  even  erred.  He  had  experience  of  trying  to  get 
out  in  calm  weather  the  day  before,  and  the  master  of  the 
Arkona  leaving  at  that  time  of  day  certainly  took  risks 
as  to  the  conditions  after  he  got  out  of  the  bay  which,  for- 
tunately for  him,  turned  out  to  be  favorable  in  the  breeze 
which  sprung  up.  Apparently  the  John  J.  Hayes, 
which  had  tried  it  with  the  other  vessels  the  day  before 
did  not  try  it  on  this  day.  Whether  she  had  given  it  up 
altogether  by  this  time  owing  to  being  short  handed,  is 
not  stated. 

On  Sunday,  the  18th,  the  wind  was  round  to  the  north- 
west again ;  it  was  blowing  strong  and  was  accompanied 
with  snow.  By  bedtime  it  blew  a  gale  and  was  very 
frosty.  The  19th  was  a  very  rough  day,  high  winds, 
drifting  and  frosty,  thermometer  two  degrees  above  zero. 
The  wind  was  W.  N.  W.  with  slob  ice  coming  in  the  bay. 
The  20th  was  a  very  cold  stormy  day,  the  wind  was  north- 
west and  the  slob  ice  was  coming  in  the  bay.  It  was  dis- 
cus.sed  there  whether  it  would  go  out  again.  It  did  so. 
On  the  21st  Duder  says  :  '•  21st  still  snowing.  Milder  to- 
day, not  much  wind."     Captain  Jonathan  Noel,  defendant's 
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witness,  speaking  of  this  period  between  the  17th  and 
22nd,  saj's  :  "  Q.  What  do  you  say  as  to  the  period 
between  the  time  the  Arhnid  sailed  and  the  time  the 
BohnnUi  sailed  ?  A.  I  think  it  was  rather  stormy." 
In  my  opinion  the  illzpnh  very  properly  remained  in 
port." 

I  leave  the  order  of  dates  for  the  monient  to  refer  to 
the  subject  of  the  ice.  It  appears,  as  I  have  just  said,  that 
slob  ice  (the  younc^  ice)  had  come  in  the  bay  on  the  19th 
and  20th  and  had  gone  out  again.  It  appears  from  the 
evidence  of  the  master  of  the  Pnirl  Ect'linr,  that  there 
were  well  defined  reports  at  Bonne  Bay  of  ice  coming  on 
the  coast.  Men  from  Trout  Cove  had  brought  the  tidings 
to  Bonne  Bay.  The  existence  of  ice  is  abundantly  proved, 
although  its  locality  was  not  then  known.  Wherever  it 
was  it  was  coming.  And  sure  enough,  on  the  morning  of 
the  24th,  a  field  of  it  arrived  stretching  as  far  as  they 
could  see,  and  one  of  the  crew  of  the  Mizixih  cut  a  hole 
in  it  and  it  was  a  foot  and  a  half  thick  wiiere  he  cut. 

It  was  the  slob  ice,  but  in  the  great  cold  which  pre- 
vailed it  had  become  so  heavy  that  these  vessels  could  not 
escape  through  it,  and  they  were  shut  up  for  the  winter. 
On  the  2Qth  John  Harding,  the  person  to  whom  the  vessel 
was  consigned  by  the  defendant,  and  from  whom  by  the 
charter  party  he  was  to  take  instructions  (I  do  not  say 
about  this  matter)  advised  the  master  of  the  Mizpah 
not  to  go  out  as  long  as  the  ice  was  on  the  coast.  Before 
(Joing  this  he  had  sent  to  him  a  message  to  the  same  effect 
by  William  Walters,  one  of  the  crew.  And  besides  Capt. 
Geldert  had  seen  the  Trout  Cove  men.  The  advice  of  such 
a  man  as  Harding  (Capt.  Dyett  had  been  advised  by  him) 
was,  of  course,  a  very  important  thing,  and  not  to  be  dis- 
regarded. 

The  danger  to  be  apprehended  was  in  going  out  and 
meeting  the  ice  before  getting  clear  of  Cape  St.  (ieorge — 
with  a  northwest  wind  or  a  head  wind,  and  the  ice  coming 
towards  the  coast  at  the  rate  of  two  miles  an  hour  (and 
there  is  a  current  there  besides),  or,  if  it  became  calm,  there 
was  danger  of  being  headed  off  by  it  before  getting  clear 
of  the  lee  shore,  or  getting  caught  by  it,  and,  in  the  intense 
cold,  being  driven  on  shore,  or  frozen  in.  Even  in  the  slob 
condition  beating  a  vessel  through  a  field  of  ice  which  is 
setting  towards  the  shore  is  not  feasible — and  it  had  been 
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very  cold.  Capt.  James  Lantz  gives  evidence  as  to  the 
danger,  and  there  is  evidence  to  show  that  some  of  the  wit- 
nesses would  not  have  gone  to  sea  under  these  conditions. 

(The  learned  judge  here  quoted  from  the  evidence  of 
Capt.  Caines,  one  of  defendant's  witnesses,  on  this  point.) 

The  expedient  of  putting  into  harbours  wliich  this  wit- 
ness favors  might  not  appear  infallible  to  people  less  fam- 
iliar with  a  dangerous  coast,  and  if  ice  and  vessel  were 
hotli  drifting  towards  the  shore  might  be  difficult  of 
accomplishment,  particularly  in  a  snow  storm.  Coming 
back  to  the  order  of  events,  we  have  reached  Friday,  the 
23rd,  the  day  the  Bohemia  sailed.  In  the  morning  the 
wind  was  unfavourable,  but  about  nine  o'clock  it  veered 
around  to  the  north  east.  The  master  of  the  Bohernia 
acted  quickly,  so  quickly  that  a«  he  went  to  sea  they  were 
lathing  down  the  deckload.  He  employed  four  men  from 
the  Elizabeth  N.  and  Captain  Noel  and  several  others 
from  the  shore,  and  they  helped  his  crew  of  seven  to  get 
under  w^eigh  and  to  beat  lier  out  for  a  couple  of  tacks,  and, 
of  course,  this  was  all  done  very  smartly.  I  believe  the 
wind  was  increasing,  but  he  carried  all  of  his  lower  sails, 
with  but  a  single  reef  in  his  mainsail,  and  before  Capt. 
Noel  left  he  said  her  lee  rail  was  under  water.  Her 
master,  in  his  deposition,  said  he  did  not  believe  the 
rumors  about  there  being  ice.  The  wind  held,  and  although 
it  w^as  snowing  and  very  cold,  about  four  below  zero,  he 
got  out  all  right,  and  at  dark  he  was  about  fifty  miles  from 
Bonne  Bay,  and  the  next  morning  he  was  oft  Cape  George. 
Capt  Caines  says  they  were  anxious  about  him,  but  he 
qualified  the  statement.  He  saw  a  field  of  ice,  but  that 
w^as  on  the  Cape  Breton  shore.  His  going'  to  sea  was  a 
smart  thing,  and  I  don't  wonder  a  crowd  of  men  went 
down  to  see  him  do  it. 

Capt.  Himmelman  of  the  Pearl  Eveline,  when  he 
was  apprised  of  the  change  of  wind  and  of  the  Bohemia 
getting  under  weigh,  thought  the  change  had  come  too 
suddenly  to  last.  But  he  commenced  to  get  under  weigh, 
and  reefed  his  sails.  He  considered  it  necessary  to  reef 
more  than  Seeley  did. 

About  11  o'clock,  however,  it  came  on  to  snow,  and 
grew  worse  by  twelve  and  one,  and  as  the  wind  had  in- 
creased by  the  time  he  was  ready,  he  thought  that  it  was 
not  fit  weather  to  start  with.     He  commenced  again  in  the 
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afternoon  to  get  under  weigh,  but  the  snow  came  on  and 
the  wind  moderated,  and  he  gave  it  up  again.  That  the 
wind  increased  is  evidenced  by  the  fact  that  about  11 
o'clock  the  Mizpah  and  Elizabeth  N.  each  dropped  a 
second  anchor.  That  it  went  down  outside  later  in  the 
day  is  evidenced  by  the  Bohemia  shaking  the  reef  out 
of  her  mainsail.  Captain  Geldert  ot  the  Mizpah  was 
evidently  influenced  by  the  advice  of  the  consignee.  He 
says :  "  Q.  What  is  the  reason  you  did  not  get  under- 
weigh  on  the  22nd  ?  A.  I  did  not  think  it  fit  to  sail  her. 
Conditions  of  the  weather  and  ice  on  the  shore,  snowing 
and  ice  on  the  coast.  The  way  I  looked  at  it  it  was  not  a 
fit  chance  to  sail.     Q.    Snow,  blow  and  ice  ?     A.    Yes,  sir." 

I  think  that  the  master  of  the  Bohemia  in  going  to 
flea  did  the  best  thing  in  the  result,  but  according  to  the 
law  which  I  have  cited  at  the  outset,  the  case  is  not  to  be 
determined  by  that,  but  by  the  consideration  of  whether 
the  master  of  the  Mizpah  exercised  a  discretion  and 
prudence  which  was  not  unreasonable.  I  have  no  doubt 
that  he  was  a  master  of  ordinary  courage,  judgment  and 
experience,  and,  I  think,  that  his  apprehensions  of  danger 
had  a  reasonable  foundation  in  the  circumstances  which 
existed.  It  was  only  for  an  hour  or  so  that  the  chance 
which  the  Bohemia  seized  was  open  to  him,  and  with 
his  consignee  8  advice  in  his  mind  one  can  hardly  say  that 
he  improperly  delayed  there  on  that  occasion,  or  that  if  he 
did  err  in  judgment  that  that  error  was  not  a  hova  jido. 
error.  I  think  that  he  acted  with  reasonable  prudence  and 
discretion. 

On  the  28rd  it  continued  cahn  all  day,  but  toward 
night  night  it  began  to  get  rough,  blowing  from  the  north 
west  and  freezing  very  hard.  One  of  the  witnesses  says 
it  was  dead  calm,  and  there  is  corroborative  evidence. 
Duder  says  it  w^as  "  a  calm  day."  The  vessels  could  not 
get  out  to  sea  in  a  calm. 

On  the  24th  the  ice  was  coming  in  in  the  morning,  the 
wind  was  north  west,  and  the  glass  was  at  zero ;  it  was 
snowing  and  going  to  sea  was  out  of  the  question.  Even 
Wells  says  "  there  would  be  no  chance." 

Dealing  with  the  period,  as  a  whole,  I  think  that  the 
Newfoundland  witnesses,  in  giving  their  opinions,  have 
been  influenced  too  much  by  the  fact  that  the  American 
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vessels  went  out  successfully,  and  regard  the  case  in  the 
light  of  ihat  fact,  and  the  fact  that  the  Lunenburg  vessels 
were  frozen  in  for  the  winttr.  Although  the  latter  event 
should  and  was,  no  d:ubt,  contemplated  by  the  masters, 
it  was  not  the  only  alternative  presented  to  their  minds 
when  the  American  vessels  sailed.  The  bay  is  not  closed  up 
every  winter.  There  might  have  been  better  chances  after 
that.  In  respect  to  the  delay  between  the  dates  of  the 
18tli  and  z5tn  of  January,  the  Pearl  Eveline  case,  tried 
by  me  with  a  jury  just  before  this  one,  resulted,  after  six 
days  trial,  when  the  evidence  was  very  carefully  examined,, 
in  a  finding  that  her  master  exercised  the  discretion  and 
prudence  of  a  reasonable  man  in  not  proceeding  to  sea 
during  this  period.  That  evidence  is  put  in  this  case,  and 
the  conditions  presented  to  Capt.  Geldert  were  much  the 
same  as  those  presented  to  the  master  in  that  case.  I 
have  come  to  a  similar  conclusion  in  this  case  in  respect  to 
the  master  of  the  Mizjjdk,  and  I  feel  fortified  by  that 
finding. 

In  respect  to  the  whole  period  I  find  that  the  master 
of  the  Mlzpah  exercised  the  discretion  and  prudence  of 
a  reasonable  man  in  not  proceeding  to  sea.  Of  course,  I 
hasten  to  add  that  there  were  days  when  he  could  not 
have  gone  out. 

I  find  that  Capt.   Geldert  had  no  indirect  motive  in 
remaining  in  port.     I  do  not  think  it  was  pressed  at  the 
hearing  in  this  case  that  the  tin»e  charter  was  on  favour- 
able terms  and  affected  the  judgment  of  Jihe  master  about 
sailing,  but  it  was  urged  in  the  other  case,  and  evidence 
was  given  in  both  cases  of  convei-sations  of  the  master 
tending   to   show    that  state  of    facts.     The  supercargo. 
Wells,  testifies  to  the  difTerent  conversations.     In  respect  to         | 
those    which  are  alleged  to  have  occurred  at  Bonne  Bay         j 
before  the  vessel  was  actually  frozen  in  and  the  master         j 
had  a  choice,  the  alleged  conversation  is  denied  both  by 
Geldert  and  Himmelman,  in  whose  presence  it  was  alleged 
to  have  taken  place      And  that  they  referred  in  conversa- 
tions after  they  were  frozen  in  to  the  expectation  of  their 
recovering  on  the  time  charter  they  do  not  deny,  but  do 
not  remember  doing  so.     In  respect  to  the  conversation         | 
alleged  by  Wells  to  have  taken  place  between   him  and 
Geldert  at  Halifax  on  this  subject,  Geldert  denies  that  it 
took  place.     I  have   no  hesitation  in  accepting  Geldert's 
evidence  as  against  that  of  Wells  in  each  instance. 
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The  probabilities  are  against  Wells  statements.  I  do 
not  think  the  charter  party  in  this  case  did  give  unusually 
favorable  terms  to  the  ship  owner,  and  I  do  not  think  that 
the  defendant  with  his  experience  in  such  matters  is  a 
man  likely  to  be  taken  advantage  of  in  entering  into  a 
transaction  which  would  give  the  ship  owner  such  a 
chance.  Capt.  Geldert  was  not  a  part  owner,  and,  tliere- 
fore,  had  no  interest,  and  I  do  not  think  that  these  owners 
would  instigate  him  to  delay  the  vessel  down  there  for  the 
purpose  of  making  money.  I  got  the  impression  that 
Capt.  Geldert  was  honest  and  acted  fairly  and  to  the  best 
of  his  judgment. 

One  thing  was  urged  against  him.  It  appears  that 
thase  fishing  vessels  and  coasting  vessels  are  not  required 
to,  and  do  not  keep  logs.  But  because  Newfoundland  is 
not  a  part  of  Canada,  the  statute,  if  one  of  them  goes  over 
there,  apparently  designates  her  as  a  foreign  sea  going  ship, 
although,  outside  of  the  statute,  it  is  just  as  much  coast- 
ing as  going  to  New  Brunswick  or  Prince  Edward  Island. 
And  a  forei^  sea  going  ship  must  keep  a  log.  Someone 
must  have  discovered  this  statute  and  then  saw  that  Capt. 
Geldert  ought  to  keep  a  log.  One  was  sent  to  him  in 
March  and  he  wrote  it  up  from  the  log  of  the  master  of 
the  Pearl  Eveline  as  to  the  state  of  the  weather  and 
wind,  and  from  his  own  recollection.  As  to  incidents  per- 
sonal to  his  own  vessel,  he  w^as  dependent  on  his  recollec- 
tion, and  in  two  or  three  instances  mistakes  were  made  by 
events  which  occurred  in  one  week  being  transposed  to  the 
corresponding  day  of  a  week  in  which  they  did  not  occur. 
These  entries  were  purely  mistakes,  and  were  evidently 
not  made  with  any  design.  No  doubt  the  book  should 
not  have  been  produced  as  a  log  to  the  defendant  and  his 
solicitor  in  the  solicitor's  office,  but  it  did  not  mislead. 
Capt  Farquhar  admits  on  the  stand  that  long  before  the 
trial  he  may  have  told  one  of  the  plaintiff's  that-  he  did 
not  believe  it  was  written  up  day  by  day.  I  do  not 
think  it  is  necessary  in  this  connection  to  refer  to  the 
incident  of  the  book  kept  by  the  supercargo  and  his  testi- 
mony as  if  Capt.  Geldert  required  an  oflset. 

At  the  trial  two  extra  issues  were  raised,  and  an 
amendment  was  asked  for — one  that  this  vessel,  owing  to 
her  not  having  a  barometer,  was  not  seaworthy  or  fit  for 
the  voyage.     I  find  that  not  having  a  barometer  did  not 
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constitute  unseaworthiness  for  the  voyage.  The  other 
was  that  the  master  had  no  master's  certificate.  It  was 
subsequently  discovered  that  the  statute  did  not  require 
the  master  of  such  a  vessel  to  have  a  certificate,  even  to  go 
to  Newfoundland.  And  many  of  them  do  not  have  certifi- 
cates. However,  the  amendment  handed  to  me  attacks 
the  competency  of  the  master,  and  alleges  that,  owing  to 
this,  the  vessel  was  unseaworthy.  I  find  this  issue  also  in 
favor  of  the  plaintiffs. 

There  will  be  judgment  for  the  plaintiffs  against  the 
defendant  in  the  sum  of  S2182.^  in  the  action  and  dis- 
missing the  counterclaim,  both  with  costs. 

1905,  March  11th.  R.  E,  Harris,  K.  C.  and  F,  H. 
BeU,  in  support  of  appeal.  This  is  not  a  question  of 
veracity  and  therefore,  this  court  is  in  as  good  a  position 
to  deal  with  the  facts  as  the  trial  judge.  While  the  master 
has  great  discretion  as  to  sailing,  if  it  is  manifestly  clear 
that  wilfully  or  negligently  or  because  of  cowardice,  he 
has  not  done  his  duty  in  the  matter,  the  ownei-s  will  be 
liable.  Under  the  circumstances  of  this  case  the  omission 
to  take  a  single  opportunity  to  get  away  is  j)^^'^^^'^  /aciV 
evidence  of  negligence.  The  Williams^  2  Esp.  O.  S.  343 ; 
8.  C,  14  L.  T.  R.  636  ;  Bauld  v.  Smith,  not  reported.  It 
is  not  necessary  to  find  fraud,  or  even  wilful  delay. 
Malzard  v.  Hcu^t,  27  S.  C.  R 

W,  B.  A,  Ritchie.  K.  C,  contra.  The  Williams,  2  Esp, 
O.  S.  343  was  a  decision  under  Imperial  Acts,  24  Vic.,  p. 
168,  and  has  no  analog}'  to  this  case.  Phelj>s  v.  Hill,  (1891) 
1  Q.  B.  A  very  heavy  burden  is  thrown  upon  the  party 
attempting  to  show  that  a  captain  has  not  acted  reasonably. 
The  evidence  is  that  the  captain  exercised  a  reasonable  dis- 
cretion in  refusing  to  sail  in  the  face  of  the  dangerous  con- 
ditions existing  on  the  coast.  General  expressions  of  the 
fitness  of  the  weather  for  sailing  was  improperly  received 
and  should  not  be  considered. 

iJ.  E,  Han*is.  K.  C,  in  reply. 
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1905,  April  28th.  Townshend,  J.  This  is  an  action 
on  a  charter  party  made  between  the  plaintiffs  through 
Captain  Geldert.  their  agent,  and  master  of  the  schooner 
Mizpah,  and  the  defendant  for  a  voyage  to  Bonne  Bay, 
Newfoundland,  to  load  a  complete  cargo  of  herring,  and 
thence  to  "  proceed  with  all  possible  despatch  to  North 
Sydney,  C.  B.,  Canso,  or  Halifax,  at  the  option  of  the 
charterer."  Rate  of  charter  to  be  $475.00  per  month,  or 
any  part  of  a  month.  Time  to  commence  at  Dec.  2.,  1902. 
She  proceeded  to  Bonne  Bay,  was  loaded  with  frozen 
herring,  and  cleared  for  Halifax  on  the  evening  of  9th 
January,  1903.  She  became  frozen  in  on  the  25th,  and 
did  not  arrive  in  Halifax  until  the  23rd  April,  where  she 
discharged  her  cargo  which  had  become  rotten,  and  worth- 
less owing  to  the  length  of  time  consumed  in  the  voyage. 
The  defendant  refused  to  pay  the  freight,  fixed  by  the 
charter  party,  alleging  that  the  cargo  was  destroyed  by 
the  neglect,  and  misconduct  of  the  captain  in  not  proceed- 
ing with  reasonable  despatch  from  Boime  Bay,  in  con- 
sequence of  which  that  port  was  closed  to  navigation  by 
the  ice,  and  she  was  unable  to  get  to  Halifax,  until  on  or 
about  27th  April.  The  value  of  the  cargo  of  herring  was 
$3,292.80,  and  a  further  loss  of  $178.00  on  178  barrels  of 
pickled  herring.     For  this  loss  the  defendant  counterclaima 

The  action  was  tried  at  Bridgewater  in  October  last, 
before  Mr.  Justice  Graham  who  gave  judgment  against 
defendant  for  the  full  amount  of  the  claim,  and  dismissed 
defendant's  counterclaim.  From  this  judgment  the  present 
appeal  has  been  taken. 

The  learned  trial  judge,  in  his  decision,  has  stated  very 
fully  the  legal  principles  which  must  guide  us  with  the 
authorities  on  which  they  are  founded.  It  is,  therefore, 
needless  to  repeat  here  the  law  which  has  been  so  care- 
fully set  forth  in  his  judgment,  nor  to  make  particular 
references  to  the  cases.  One  reference  may  be  made  io 
the  case  of  Phelps  v,  Hill,  (1891)  1   Q.   B.,   cited   in   the 
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decision  to  keep  before  us  just  what  is  required  of  the 
master  : 

"  The  shipowner,  through  his  master  is  bound  to  act 
with  prudence,  and  with  skill  in  avoiding  dangers,  and 
in  mitigating  the  consequences  of  any  disaster  which  may 
have  happened.  The  master  is  bound  to  take  into  account 
the  interest  of  the  cargo  owners,  as  well  as  those  of  the 
shipowner.  He  must  act  prudently  for  all  concerned. 
The  deviation  must  not  be  greater  than  a  reasonable 
necessity  demands  having  regard  to  the  respective  interests 
of  the  shipowner,  and  cargo  owner.  A  reasonable  neces- 
sity implies  the  existence  of  such  a  state  of  things  as 
having  regard  to  the  interests  of  all  concerned  would  pro- 
perly influence  the  decision  of  a  reasonably  competent  and 
skilful  master." 

To  which  it  may  be  useful  to  add  an  extract  from 
Patrick  v.  Lcidhuv,  3  Johnson's  Cases  10,  by  Kent,  J.: 

"  It  is  no  deviation  to  go  out  of  the  way  to  avoid  danger. 
It  is  in  every  case  a  matter  of  fact  whether  the  captain 
acted  fairly,  and  l>07iafide,  according  to  the  best  of  his 
judgment,  and  had  no  other  motive,  nor  view  but  to  come 
the  safest  way  home,  or  to  seek  for  convoy  " 

The  question  before  us  is  purely  a  (|uestion  of  fact, 
whether  the  captain  acted  fairly  and  bona  fide,  according 
to  the  best  of  his  judgment,  for  the  benefit  of  the  cargo 
as  well  as  the  shipowner,  and  with  reasonable  skill  and 
diligence ;  whether  he  was  justified  by  the  existing  condi- 
tions in  not  sailing  from  Bonne  Bay  between  the  evening 
of  the  9th  January,  when  he  was  loaded,  and  cleared,  and 
January,  the  24th,  when  the  ice  formed  in  the  bay  and  it 
became  impassible  to  move  until  the  following  April. 

The  learned  trial  judge  has  in  very  emphatic  terms 
expressed  his  opinion  that  the  Ciiptain  exercised  a  discre- 
tion and  prudence  which  were  not  unreasonable,  and  that 
he  was  a  master  of  ordinary  courage,  judgment,  and  experi- 
ence, and  that  his  apprehensions  of  danger  had  a  reason- 
able foundation  in  the  circumstances  which  existed.  He 
further  finds  that  the  captain  had  no  indirect  motive. 
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While  the  findings  of  the  trial  judges  en  questions  o£  fact 
must  always  command  great  weight,  we  are  yet  bound  to 
exercise  our  independent  judgment  on  the  whole  evidence. 
In  this  case,  as  pointed,  out  at  the  argument,  a  large  part 
of  the  evidence  was  taken  under  commission  which  place?* 
the  court,  to  that  extent,  in  as  favourable  a  position  to 
decide  on  its  effect  as  the  judge  who  tried  the  cause.  The 
principal  subject  of  inquiry  is  whether,  under  all  the,  cir- 
cumstances, the  master  acted  fairly,  and  with  prudence  and 
skill  in  taking  the  course  he  did.  Whether  in  the  interest 
of  all  concerned  his  action  was  that  of  a  reasonably  com- 
petent, and  skilful  master.  W^ere  the  circumstances  in 
which  he  was  placed  such  as  to  affect  the  mind  of  a  master 
of  ordinary  courage,  judgment  and  experience  so  as  to 
justify  his  delay  in  sailing  from  Bonne  Bay,  and  these 
questions  must  be  answered  and  his  conduct  judged  of  by 
the  condition  of  things  existing,  at  the  time.  The  master 
has  given  three  reasons  for  not  sailing.  ( 1 )  The  w^ant  of 
suitable  winds  to  carry  him  out  of  the  harbour  and  clear 
of  the  coast,  (2)  the  danger  from  ice.  and  (3)  the  general 
state  of  the  weather,  both  as  to  cold  and  snowsto  -ms. 

In  considering  the  question  before  us  it  must  be  borne 
in  mind  that,  in  undertaking  a  voyage  to  Bonne  Bay  at 
that  season  of  the  year,  the  shipowner,  and  master  must 
always  take  into  account  the  risks  incident  to  such  a  trip, 
and  be  prepared  to  encounter  all  the  ordinary  perils  and 
dangers  experienced  in  that  latitude.  The  rate  of  freight 
is  no  doubt  fixed  at  figures  commensurate  therewith.  The 
character  of  the  wnnds,  the  ice,  and  the  weather  expected 
at  that  time  on  the  coast  were  all  perils  and  dangers  to 
which  the  ship  would  be  exposed  in  navigating  in  ordinary 
course,  and  would,  tlierefore,  be  no  excuse  for  failure  in 
performance  of  the  conditions  of  the  charter  party,  unless 
the  master  has  proved  that  they  were  so  unusual  as  to 
justify  his  conduct. 

There  is  no  evidence  of  any  great  storm  occurring  dur- 
ing this  period.     High  winds  there  were,  but  not  on  every 
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da}^  nor  on  most  days.  Then  as  to  danger  from  ice,  it  is, 
in  my  opinion,  completely  disproved.  Such  as  there  was, 
or  probably  would  have  been,  was  what  is  termed  slob  ice, 
not  in  any  way  dangerous,  nor  yet  any  impediment  to  the 
pursuit  of  his  voyage — in  fact  some  of  the  mariners  call  it 
an  advantage  as  it  keeps  the  water  smooth.  It  is  shown 
that  no  ice  from  the  north  had  appeared  before  the  24th, 
which  was  the  only  ice  feared.  No  steps  were  taken  by  the 
master  to  ascertain  the  truth  of  the  rumours  he  had  heard, 
which  in  fact  were  untrue.  Snowstorms  occurred,  and 
flurries  of  snow,  but  all  the  witnesses  who  lived  there  say 
they  were  not  so  bad  as  to  frighten  a  prudent  and  skilful 
master.  These  storms  did  not  occur  every  day,  and,  when 
they  did  come,  lasted  for  only  a  part  of  the  day.  So  far 
as  the  snow  and  ice  are  set  up  as  an  obstacle  to  pursuing 
his  voyage,  I  think  we  mepy  Sivfely  dismiss  them  from 
further  consideration. 

It  need  hardly  be  said  that,  in  a  case  of  this  kind,  we 
come  to  a  different  conclusion  from  the  trial  judge  only 
after  the  most  careful  examination  of  the  evidence.  In 
the  decision  below  extracts  have  been  given  at  great 
length,  but  it  seems  to  us  the  learned  judge  has  overlooked, 
or  perhaps,  more  correctly  speaking,  has  not  given  sufficient 
weight  to  the  remarkably  strong  testimony  produced  by 
the  defendant,  and  no  reason  has  been  given  for  practically 
ignoring  it.  If  it  is  to  be  considered,  and  legitimate  weight 
given  to  the  vstatements  of  the  numerous  witnesses  exam- 
ined, it  seems  to  us  overwhelming  on  all  important  points 
as  regards  wind,  weather,  and  ice,  and  on  the  possibility 
and  duty  of  the  master  of  the  Mizpah  to  have  started 
on  his  voyage  before  the  ice  prevented.  To  show  that 
such  is  the  case  I  feel  obliged  to  deal  at  some  length  with 
the  evidence.  I  do  not  think  it  necessary  to  take  up  the 
evidence  as  to  the  condition  of  things  on  each  day,  but 
shall  confine  my  extract  to  certain  days  during  this  period 
on  which,  it  seems  to  us,  the  captain  could,  and  was  bound 
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to  have  nailed.  It  is  possible  he  could  have  got  away  on 
other  days,  but  the  evidence  makes  it  clear  that  on  the 
evening  of  the  9th  Jany.,  the  10th,  the  16th,  17  th,  21st, 
and  22nd,  there  were  fair  opportunities  for  leaving  Bonne 
Bay.  The  loading  of  the  Mizpah  was  completed  on  the 
evening  of  Friday,  9th  January,  when  she  cleared  for 
Halifax.  That  she  might  have  gone  to  sea  with  compara- 
tive safety  that  night,  and  on  the  following  day  is  proved 
by  several  witnesses.  Captain  Scott,  niaster  of  the  steamer 
Harlaw,  says,  p.  31,  1.  25  : 

"I  arrived  in  Bonne  Bay  on  the  9th  just  before 
dark.  Saw  the  Mizpah  there.  Fine  night,  light 
northeast  wind,  just  a  light  breeze.  A  vessel  could 
have  sailed  that  evening;  there  was  not  wind  enough 
to  have  her  sail,  as  I  would  like  to  have  her  sail, 
but  she  could  have  gone.  Yes,  I  remember  the  10th,  fine 
with  a  good  fresh  northeast  wind ;  that  is  a  fair  wind  for 
a  vessel  bound  to  Halifax  from  Bonne  Bay.  A  vessel 
could  carry  all  sail  that  day  ;  it  continued  the  same  all  day. 
There  was  nothing  to  prevent  a  vessel  like  the  Mizpah 
going  to  sea  that  day.  I  would  call  it  a  fine  day  for  sail- 
ing from  the  Newfoundland  coast." 

.    Then  at   p.    33,  1.    1,  he  says,    on  cross-examination: 

"  There  was  sufficient  wind  to  take  her  out  of  the  bay  ; 
she  would  have  got  out  in  an  hour  and  a  half;  it  was 
a  light  wind  coming  down  the  shore  before  four  o'clock, 
and  10  or  15  miles  was  a  sufficient  distance  to  go  off 
shore  on  account  of  Cape  George." 

Herbert  Taylor  says : 

"  I  remember  the  night,  but  not  the  date  the  Mizpah 
was  cleared,  and  ready  for  sea.  The  Harlaw  was 
there.  .  .  .  the  weather  was  fine  that  night;  wind 
north-east ;  good  chance  for  getting  away  from  Bonne  Bay 
that  night." 

William  Young,  the  lighthouse  keeper  at  the  northern 
entrance  of  Bonne  Bay,  says  : 

"  It  is  part  of  my  duties  as  lighthouse  keeper  to  keep 
a  record  of  the  winds  and  weather.  I  have  my  record 
here  of  the  9th  January.     The  wind  was  north-east ;  a  little 
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snow  that  day.  We  did  not  keep  a  record  of  the  strength 
of  the  wind.  The  10th  was  the  same  as  the  9th."  As  to 
getting  away,  he  says,  "  magnificent  days.  You  could  not 
have  a  better  time  both  days." 

Capt.  Seeley,  says  : 

"  The  Mizpah  finished  loading  the  9th  of  January, 
1903.  It  was  a  fine  day,  wind  north-east.  I  should  say 
it  was  a  fine  day  for  sailing  for  any  vessel  that  was 
ready.  The  next  day  was  a  fine  day.  also."  Speaking  of 
the  10th,  "  I  should  think  any  vessel  that  was  ready  to  go, 
would  have  gone.     I  would  call  it  a  good  chance." 

J.   J.   Wilson,   says : 

"I  remember  the  afternoon  the  Havhnv  came  in — 
the  9th.  I  remember  the  next  da3%  Saturday,  the 
10th.  The  wind,  in  my  judgment,  w«is  north-east;  mod- 
erate weather.  I  say  it  was  a  good  day  for  the  Mizpah 
to  sail.  A  vessel  would  b(^  able  to  carrv  all  her  sails  on 
the  1  )th." 

William  Noel,  says  : 

"  I  remember  the  day  the  Mizpah  cleared — the  9th 
of  January.  It  was  a  fair  day,  I  think.  I  think  it  was  a 
Friday  or  Saturday.  I  can  remember  the  day,  Saturday, 
the  10th,  quite  well,  because  I  was  loading  herring  at  Mor-, 
ris  Point  for  the  schooner  Bohemia.  It  was  a  fine  day. 
The  wind  was  north-east.  It  was  not  blowing  hard  ;  a  nice 
breeze.     It  was  a  clear  day." 

Ernest  Wells,  says  : 

"  On  the  10th  the  wind  was  north-east ;  fine  and  clear. 
Nothing  to  prevent  any  vessel  from  leaving  Bonne  Bay." 
And  at  p.  88,  he  says  :  "  There  was  nothing  to  prevent 
her  going  out.  It  was  a  good  day.  That  is  one  of  the 
days  I  spoke  to  him.  There  was  nothing  to  prevent  him 
going  on  the  1 0th." 

Now  here  are  seven  witnesses  who  all  agree  as  to  the 
condition  of  the  weather  on  the  evening  of  the  9th,  and 
Saturday  the  Ivlth,  and  especially  as  to  the  direction  of  the 
wind,  and  the  fair  opportunity  of  sailing.  Nothing  has 
been  urged  against  them,  and  in  their  favor  is  that  one  is 
the  master  of    the  S.  S.   Haiiaiv,  who  kept  a    log,  and 
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another  is  the  lighthouse  keeper,  whose  duty  is  to  keep  a 
record  of  the  weather.  Against  this  consensus  of  testi- 
mony we  have  nothing  but  the  statement  of  Capt.  Geldert, 
master  of  the  JUizpah,  who  says :  "  It  was  snowing 
through  the  day  and  was  cold,  and  the  wind  was  in  a 
north  and  west  direction."  The  learned  judge  was  appar- 
ently in  error  in  stating  as  he  does  that  "  not  much  stress 
was  laid  on  the  10th  January,"  as  will  be  realized  on  read- 
ing the  extracts  from  the  testimony  of  defendant's  wit- 
nesses given  above.  I  think  all  nmst  agree  that  the 
weight  of  testimony  is  overwhelmingly  against  the  plaintiff 
as  to  these  days,  and  proves  beyond  question  that  th^ 
captain  of  the  Mizpah  had  the  opportunity  of  going  to 
sea,  and  certainly  should  have  done  so. 

On  the  16th  of  January  the  Mizpah  made  the  first 
and  only  attempt  to  sail.  She  went  to  the  mouth  of  the 
harbour  and  returned  for  the  alleged  reason  that  the  wind 
was  not  favourable.  On  the  I7th  the  conditions  were 
such  that  he  could  have  sailed. 

Capt.  Seeley  at  p.  101,  says  : 

"The  I7th  of  January  was  a  fine  day.  Wind  very 
light — south-east.  Soutli-east  is  a  fair  wind  out  of  that 
harbor.  It  was  a  good  chance  for  sailing.  Anyone  who 
wanted  to  get  out,  that  is  the  kind  of  chance  they  want. 
The  schooner  ArkoiKi  of  Gloucester  sailed  that  day. 
I  watched  her  going.  She  had  no  difficulty  in  getting  out 
that  I  saw." 

Wm.  Young,  says: 

"I  remember  the  day  the  Avkona  got  away  very 
distinctly.  She  came  out  with  the  wind  about  south. 
When  she  got  off  about  five  miles  from  the  light  she  took 
a  single  reef  in  her  mainsail." 

Thos,  C.  Duder,  stipendiary  magistrate,  who  kept  a 
diary,  says  : 

"The  17th  w^as  a  calm  day  and  fine  ;  atmosphere  clear. 
Strings  of  ice  reported  as  seen  in  the  offing.  I  can 
remember  the  day  very  distmctly.      It  was  the  day  the 
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Arkona  left.  The  wind  was  very  light,  but  was  off 
shore  in  a  easterly  direction.  This,  I  remember,  but  made 
no  note  of  it." 

Wm.  Ball,  says  : 

*■  I  remember  when  the  Arkona  went  out.  It  was  a 
few  days  before  the  Bohemia  went  away.  That  was  a 
very  good  day.  Nothing  to  prev  nt  a  vessel  going  out 
that  wanted  to  go.  Beautiful  clear  day.  A  little  breeze, 
not  much.  Do  not  know  at  what  time  of  day  it  sprang 
up.     It  was  enough  for  a  vessel  to  get  out  of  the  bay." 

William  H.  Tuff  says  : 

"  I  remember  very  well  the  day  the  Arkona  went 
to  sea ;  it  was  a  very  beautiful  day  ;  a  nice  evening ;  the  sun 
shining.  I  remember  the  schooners  drifting  up.  The 
Mizpah  anchored  on  the  shoals  across  by  Norris  Point. 
When  the  wind  came  she  got  under  way  again,  and  an- 
chored liere.  That  was  in  the  afternoon,  it  was  not  dark ; 
it  may  have  been  dark  when  she  got  across  here.  It  was 
daylight  when  the  wind  came.  It  came  from  the  east,  or 
southeast  very  light  here,  but  more  as  you  proceed  out,  I 
think.  The  Arkona  had  wind  enough  to  take  her  out, 
but  it  increased  afterwards  ....  when  the  wind 
came  the  Mizpah  got  up  her  anchor,  and  came  back  to 
anchorage  here  at  the  very  time  the  Arkona  was  going 
out." 

The  condition  of  the  weather,  and  winds  as  reported 
by  tliese  witnesses  on  the  17th,  is  thoroughly  sustained  by 
several  others,  such  as  Wm.  Wheeler,  p.  76,  Wm.  Prebble, 
p.  76,  Capt.  Dyett,  p.  61,  R.  Shepherd,  p.  84,  Wm.  Ball, 
p.  80  and  Wells  at  p.  164.  Now  comparing  the  testimony 
of  these  witnesses  with  the  testimony  of  Capt.  Geldert 
and  his  crew,  it  seems  to  nie  that  no  reasonable  doubt  can 
exist  that  had  the  captain  of  the  Mizpah  used  any  effort 
at  all  he  could  have  gone  to  sea  with  as  little  risk,  and 
with  exactly  the  same  opportunity  as  the  captain  of  the 
Arkona.  No  less  than  twelve  witnesses  depose  to  the 
suitableness  of  that  day  for  his  leaving  port.  His  answer 
is  most  unsatisfactory,  and  in  some  respects  contrary  to 
the  facts.     He  undertakes  to  say  that  there  was  no  wind 
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where  he  was  to  leave  the  bay,  yet  the  Arkona  uader 
the  same  conditions  successfully  went  out.  I  cannot  think 
the  conclusions  of  the  learned  trial  judge  as  to  the  impos- 
sibility of  the  Mizpah  sailing  on  the  17th  are  sustained 
by  the  evidence — in  fact  it  preponderates  largely  the  other 
way. 

I  shall  not  extract  evidence  as  to  the  2l8t,  as  to  its 
being  a  suitable  day  to  have  left.  The  evidence  shows 
that  the  weather  was  comparatively  warm  with  a  moderate 
southeast  wind.  A  reference  to  the  testimony  of  Duder 
on  p.  69,  Seeley,  at  p.  104,  Wells  at  p.  165.  and  WilsOn 
at  p.  150,  will  show  this.  Capt.  Geldert's  own  testimony 
at  p.  220  &  221  is  corroboration.  He  admits  that  he  could 
have  gone  to  sea  that  day,  and  that  he  could  have  gone 
out  with  the  southerly  wind  without  difficulty,  and  there 
was  clear  water  all  the  way  out,  but  he  did  not  go  as  he 
feared  the  wind  might  change  when  he  got  out  to  the 
northwest,  and  that  there  might  be  ice.  A  perusal  of  his 
evidence  as  to  the  conditions  on  this  day  and  his  excuses 
for  not  sailing,  I  think,  must  convince  any  reasonable 
person  that  there  was  no  sound  reason  for  not  proceeding 
to  sea  on  that  day.  Without  further  comment,  I  come  to 
the  22nd,  the  day  on  which  the  Bohemia  sailed,  and  on 
which  day  it  is  strongly  contended  the  Mizpah  could 
and  ought  to  have  departed.  As  the  most  important  J 
turn  first  to  the  evidence  of  Seeley,  master  of  the  Bohemia 
at  p.  102  : 

"  We  finished  loading,  the  21st  January,  1903  ;  cleared 
on  the  21st  in  the  afternoon.  We  sailed  on  the 
22nd,  about  half-past  10  or  11  o'clock,  wind  northeast. 
We  had  no  difficulty  in  getting  out.  We  had  to  beat  out ; 
about  two  tacks — do  not  rightly  remember,  but  I  think 
about  two  tacks;  no  difficulty  about  these  tacks.  We 
carried  single  reefed  mainsail,  whole  foresail,  jumbo,  and 
jib.  The  only  sail  we  had  reefed  was  the  mainsail  .  .  . 
The  wind  continued  northeast  all  day.  About  dark  we 
were  about  fifty  miles  from  Bonne  Bay.  The  next  morn- 
ing we  yere  off  Cape  George,  about  85  miles  from  Bonne 
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Bay.     It  was  a  good  chance,  there  was  nothing  to  prevent 
a  vessel  from  going  out,  if  it  wanted  to  go." 

Asked  about  ice,  he  says  : 

"  We  never  saw  any.  The  day  we  came  out  of  Bonne 
Bay,  I  saw  a  boat  crossing  the  bay.  .  .  Tliere  was  not 
much  snow ;  what  little  came,  started  about  ten  o'clock. 
It  did  not  continue  the  rest  of  the  day ;  it  continued  to  be 
very  light ;  it  did  not  amount  to  much.  Elarly  in  the  day 
the  wind  was  a  good  fair  breeze,  about  eight  knots ;  in 
the  afternoon  about  five  o'clock  it  was  about  four  or  five 
knots  breeze,  that  is  to  say,  it  was  lighter  then.  .  . 
Considerable  cold,  but  not  dreadful  cold.  I  say  it  was  not 
very  rough  the  day." 

Now  I  attach  value  to  this  witness's  evidence  as  to  the 
condition  of  weather,  and  wind  and  desirability  of  sailing 
because  his  statements  are  corroborated  by  his  own  act, 
and  conduct  in  leaving  Bonne  Bay.  He  is,  however, 
sustained  by  a  large  number  of  witnesses.  I  will  make  a 
few  extracts.     First,  the  light-housekeeper.  Young  : 

"  I  remember  the  Boviehia  going  out.  She  left  on 
the  22nd  ;  it  was  a  little  snowstorm.  There  was  nothing 
to  interfere  witli  navigation.  In  the  morning  the  wind 
was  northeast.  About  2  o'clock  in  the  day  the  Bohemia 
passed  the  Light.  When  we  saw  her  in  the  inside,  between 
the  snow  squalls,  she  had  quite  a  breeze  of  wind.  When 
she  got  outside  she  had  no  wind  whatever  ;  the  water  was 
smooth  ;  the  wind  was  northeast.  The  next  day  the  wind 
was  northwest ;  a  splendid  moderate  breeze ;  that  would  be 
a  fair  wind.  .  .  .  The  first  ice  that  came  on  the  coast 
was  on  the  25tli  When  there  was  no  ice  from  the 
northward  there  would  be  no  ice  from  the  southward. 
There  would  be  good  chance  for  vessels  to  get  out  on  the 
22nd,  28rd  and  24th.  The  object  is  to  get  out  with  a 
leading  wind,  and  having  got  out  a  N.  W.  is  a  fair  wind 
right  through.  If  you  get  out  with  a  south  wind,  a 
nthwest  is  the  wind  you  want." 

The  testimony  of  this  witness,  as  already  pointed  out, 
of  peculiar  value  as  he  appears  not  only  to  be  entirely 
sinterested,  but  had  special  opportunities  of  knowing  and 
)preciating  the  conditions  favourable  to  vessels  leaving 
le  port  of  Bonne  Bay. 
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I  next  take  an  extract  from  the  evidence  of  Duder, 
stipendiary  magistrate.     He  says  : 

"  22nd.  This  morning  quite  a  change ;  wind  northeast. 
I  have  a  reference.  The  Bohemia,  Capt.  Seeley,  sailed 
just  before  noon,  with  a  cargo  of  frozen  herring  for 
Gloucester  :  a  fine  whole  sail  breeze.  She  went  out  like  a 
steamer  so  to  speak  ;  had  all  sails  set  with  a  single  reef  in 
main  sail.  I  went  down  on  the  head  to  see  her  going 
down  the  bay.  I  could  not  say  how  many  tacks  she 
made,  but  I  do  not  think  she  was  very  long  in  going  out." 

Herbert  Taylor,  a  master  mariner,  says  : 

"  Rememl^er  the  schooner  Bohemia.  She  was  at 
Bonne  Bay  last  January.  I  remember  the  day  she  sailed  ; 
it  was  a  very  good  day  for  getting  away  from  Bonne  Bay ; 
a  good  chance ;  wind  northea.st ;  that  is  a  favourable  wind 
for  sailing  from  there  ;  very  little  sea.  There  was  a  fresh 
breeze  in  the  morning ;  about  10  o'clock,  it  began  to  die 
out  a  little  ;  after  that  a  modei*ate  breeze  northeast  until 
midnight,  and  the  weather  fine." 

There  are  seventeen  or  eighteen  witnesses  examined 
aa  to  the  condition  of  the  weather  and  wind  and  fitness  of 
the  22nd  for  sailing,  and  their  evidence  on  the  subject  will 
be  found  to  be  in  substantial  agreement  with  the  testimony 
given  above.  All  agree  that  it  was  a  good  chance  for  the 
Mizpcih  to  have  sailed  on  that  day. 

Now  what  has  Capt  Geldert  to  say  in  excuse  ?  He  is 
asked: 

What  is  the  reason  you  did  not  get  under  way  on 
the  22nd  /  "  I  did  not  think  it  fit  to  sail  her.  Condition 
of  the  weather  and  ice  on  the  shore ;  snowing  and  ice  on 
the  coast.  The  way  I  looked  at  it,  it  was  not  a  fit  chance 
to  sail." 

In  view  of  the  evidence  already  given,  it  is  clear  that 
his  reasons  were  not  sound  ones.  They  are,  to  a  large 
extent,  untrue,  and  if  we  are  to  accept  the  mass  of  evidence 
to  the  contrary,  there  was  nothing  to  prevent  a  master  of 
ordinary  skill  and  prudence  from  going  to  sea.  There 
was  no  ice  on  the  coast  for  three  days  afterwards,  and  it 
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is  evident  he  made  no  effort  to  satisfy  himself  on  that 
point  beyond  listenincr  to  various  rumors  from  people  in 
the  neighbourhood. 

Having  regard  to  the  whole  evidence  I  feel  bound  to 
say  that  I  cannot  agree  with   the  finding  of  the  learned 
trial  judge  that  Capt.  Geldert  was  a   master  of  ordinary 
courage,  judgment  and  experience,  and  that  his  apprehen- 
sion of  danger  had  a  reasonable  foundation  in  the  circum- 
stances which  existed.     Nor  do  I  believe  that  during  the 
whole  period  he  exercised  the  discretion  and  prudence  of  a 
reasonable  man  in  not  proceeding  to  sea.    Unless  we  are  to 
discredit  every  witness  on    this  part  of  the  defence  and 
literally  adopt  as  true  all  that  Capt.   Geldert  has  stated, 
in  my  opinion,  it  is  not  possible  to  come  to  such  a  conclu- 
sion.    There  are  some  reasons  w^hich  lead  me  to  loo'c  with 
some  suspicion  on  much  that  he  has  testified  to.     I  refer 
particularly  to  the  log  book.     He  kept  none  at  first,  and 
afterwards,  when  one  w^as  sent  to  him,  njade  it  up  from 
memory  and  from  Capt.  Himmelman's  log  book,  and  en- 
deavored to  create  the  impression  after  the  diflSculty  arose 
that  it  was  a  genuine  log  book  kept  from  the  outset.     This 
was   not   explained  until  he   was   cross-examined  in  the 
action,  and  it  was  then  shown,  on  his  own  admission,  to  be 
inaccurate  in  many  particulars.     His  account  of  the  wind, 
ice  and  weather  is  very  much  at  variance  with  most  all  of 
the  witnesses  of  the  defence.     I  think,  difterently  from  the 
trial  judge,  that  he  had  a  very  strong  interest  in  the  mat- 
ter of  his  testimony,  to  try   and  cover   up    his  otherwise 
inexplicable    conduct.        He    displayed    either  a  want  of 
sound  judgment,  or  he  was  most  indifferent  and  neglectful 
of  the  duty  he  owed  to   the  owner  of  the  cargo,  if  not 
actuated  by  other  motives 

It  is  really  difiicult  to  junderstand  the  weather  condi- 
tions the  master  expected  to  enable  him  to  set  sail.  For 
fifteen  days,  between  tlie  9th  and  24th  January,  the  wind 
blew  from  nearly  every  point  of  the  compass,  and   with 
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varying  strength.  Two  other  vessels,  without  difficulty, 
sailed  out  of  Bonne  Bay  during  that  period.  He  had  a 
full  crew  and  a  good  vessel,  and  no  impediment  to  the 
voyage  is  set  up  by  him  except  those  already  dealt  with-  - 
wind  and  weather  and  ice.  Was  it  his  intention  to  wait 
until  first  he  got  a  fair  wind  out  of  the  harbour,  and  then 
a  wind  from  a  different  quarter  to  Halifax  ?  Apparently 
until  he  was  sure  of  some  such  ideal  condition,  he  did  not 
think  the  day  fit  for  sailing.  That  he  made  no  effort  to 
get  away  or  take  advantage  of  such  opportunities  as  did 
occur  is  very  evident.  He  had  or  ought  to  have  had  be- 
fore him  the  danger  he  was  in  of  being  frozen  in  for  the 
winter,  which,  of  itself,  should  have  caused  him  to  be  con- 
stantly on  the  alert,  but  he  kept  no  wanch,  and  did  not, 
himself,  make  actual  observations.  ITnder  the  terms  of 
the  charter  party,  after  loading,  he  was  bound  **  to  proceed 
with  all  possible  despatch."  In  tny  opinion  he  failed  to  do 
80,  and  his  failure  was  due  to  his  own  neglect,  want  of 
skill  and  competence ;  and  I  further  think  there  were  no 
dangers,  apart  from  the  ordinary  risks  of  navigating  in 
those  seas,  which  should  have  affected  the  mind  of  a  com- 
petent and  courageous  mariner.  There  arc  other  and 
strong  grounds  against  the  plaintiff's  right  of  recovery  in 
this  action  to  which  I  have  not  alluded.  I  prefer  to  found 
my  decision  on  the  entire  failure  of  the  master  to  give  any 
satisfactory  reasons  for  not  sailing  from  Bonne  Bay  before 
she  was  frozen  in. 

This  appeal  must  be  allowed  with  costs,  and  the  judg- 
ment below  set  aside,  and  plaintiff's  action  dismissed  with 
costs. 

It  was  conceded  at  the  argument  that,  in  the  event  of 
plaintifTs  failure,  the  defendant  was  entitled  to  succeed  on 
his  counterclaim  for  the  same  reasons.  There  will,  there- 
fore, be  judgment  for  the  defendant  on  his  counterclaim 
for  the  full  amount  with  costs. 

14 — N'.  s.  B»  38. 
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Russell,  J. — I  do  not  wi-sh  to  add  anything  to  the 
opinion  just  delivered,  further  than  to  say  that  I  think 
the  learned  trial  judge  has  failed  to  give  due  etfect  to 
the  cumulative  force  of  the  evidence  as  to  the  opportuni- 
ties that  Capt.  Geldert  neglected.  It  might,  perhaps,  be 
possible,  taking  any  one  of  those  occasions  by  itself,  to 
work  out  a  negative  conclusion  to  the  effect  that  it  had 
not  been  proved  that  the  captain  might  not,  in  the  exercise 
of  an  honest  judgment,  have  deemed  it  safer  to  remain  in 
port  than  to  enter  upon  his  homeward  voyage.  And  a 
negative  conclusion  such  as  this  would,  as  I  understand 
the  matter,  be  sufficient  to  sustain  the  plaintiffs  claim 
and  defeat  the  counterclaim.  But  when  he  is  found 
framing  excuses  for  one  day  after  another,  on  which  the 
evidence  shows  that  he  might  have  sailed  with  perfect 
safety — on  the  evening  of  the  9th  when  the  conditions  were 
favorable,  on  the  lOth  when  he  might  have  proceeded  on 
his  voyage,  on  the  16th  when  he  did  make  an  attempt 
which  was  not  persisted  in,  oh  the  17th  when  the  Arkona 
sailed,  on  the  2l8t  when  the  conditions  are  shown  to  have 
been  favorable,  and  on  the  27  th  when  the  Bohemia  sailed 
out  of  Bonne  Bay  and  entered  upon  what  turned  out  to  be 
a  prosperous  voyage,  not  to  mention  one  intervening  day, 
at  least,  when  vessels  sailed  from  Bay  of  Islands,  a  port  in 
the  immediate  neighborhood,  where  substantially  the  same 
conditions  must  have  existed  fits  at  Bonne  Bay — I  find  it 
impossible  to  arrive  at  any  other  conclusion  than  that  the 
captain  either  lacked  the  degree  of  knowledge  and  courage 
which  the  charterers  had  a  right  to  look  for,  or  that  he 
W8U3  indifferent  to  their  interests  and  deliberately  neglect- 
ful of  his  duty.  If  the  question  were  as  to  any  one  day 
on  which  it  was  contended  that  he  might  have  sailed  and 
did  not,  it  might  be  difficult  to  say  with  certainty  that  his 
conduct  was  not  consistent  with  his  ha  ing  exercised  the 
bona  fide  ]yxAg\nexit  of  a  reasonably  skilful  and  courageous 
master.     It  seems   to   me   that  this  difficulty  is  entirely 


Digitized  by 


Google 


SPINDLER    ET    AL.    V.    FARQUHAR.  211 

removed  when  it  is  found  that  there  are,  at  leaat,  seven 
different  occasions  as  to  any  one  of  which  there  is,  to  say 
the  least,  a  strong  body  of  testimony  to  the  effect  that  the 
voyage  might  with  safety  have  been  undertaken.  I  have 
read  the  evidence  on  both  sides  with  all  possible  attention, 
and  I  can  come  to  no  other  conclusion  than  that  embodied 
in  tke  opinion  of  my  brother  Townshend. 

Appeal  aUmmdi  with  costs ;  and  jiidgment  for  defen- 
dant on  courUerclaim  with  costs. 
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0*CoNNOR  V.  The  Halifax  Electric  Tramway  Co.,  Ltd. 

Before  Townshend,  J.,  Graham,  E  J.  and  Russell,  j. 

Street  railway — Contract  with  passenger — Destination  of  car — Sign-boards 
indicating — Unusual  circumstances — Duty  of  passenger  to 
inquire — Damages^ 

The  defendant  company  had  placed  a  number  of  special  or  extra  cars 
on  a  p.>rtion  of  their  line  for  the  purpose  of  carrying-  a  large  number 
of  persons  who  had  assembled  for  the  purposi^  of  viewing  a  regatta. 
It  was  arranged  that  the  cars  in  question  should  run  from  a  point 
in  the  suburbs,  near  which  the  regatta  was  held,  to  a  point  in  the 
centre  of  the  city,  and  discharge  their  passengers  there  and  return 
for  others,  those  passengers  who  desired  it  being  given  transfers 
which  entitled  them  to  be  carried  on  other  cars  to  their  destinations 
in  other  parts  of  the  city.  The  point  at  which  the  special  cars  were 
stationed  was  passed  at  stated  intervals  by  other  cars  carrying  on  a 
re^fular  service  to  and  from  Quinpool  Road. 

Plaintiff,  who  had  been  attending  the  regatta,  entered  a  car  known  as  a 
**  trailer,"  attached  to  another  car  which  bore  a  sign  at  each  end 
with  the  words  *'  Quinpool  Road,"  expecting-  to  be  carried  to  a 
point  on  the  line  near  his  residence,  but  was  informed  on  reaching 
the  central  point  that  the  car  in  which  he  was  went  no  further,  and 
that  he  would  have  to  transfer. 

There  was  evidence  that  an  agent  of  the  company  stationed  at  the 
point  of  departure  announced,  as  passengers  entered,  that  the  car  in 
question  was  for  the  city,  but  this  was  not  heard  by  plaintiff. 

Heldf  affirming  the  judgment  for  defendant,  that,  outside  of  the  cars 
performing  the  regular  service,  there  was  no  obligation  on  the  part 
of  the  company  to  carry  plaintiff  through  to  his  destination  in  any 
one  particular  car  ;  that  the  only  contract  on  the  part  of  the  com- 
pany was  to  carry  passengers  in  accordance  w^ith  the  usual  modes 
and  methods  of  running  its  trams  ;  and  that,  under  the  circum- 
stances existing  at  the  time,  it  was  plaintiffs  duty  to  hnve  protected 
himself  by  making  inquiry  as  to  the  destination  of  the  car  he  entered. 

Per  Russell,  J.,  dissenting.  That  a  passenger  boarding  a  car  marked 
'*  Quinpool  Road  '*  had  a  right  to  assume  that  it  was  a  Quinpool 
Road  car,  and  that  there  was  an  offer  on  the  part  of  the  company, 
when  they  invited  plaintiff  to  enter  this  car,  provided  he  paid  his 
fare  or  presented  a  ticket,  to  carry  him  on  that  car  to  any  pjint  on 
the  route  usually  travelled  by  Quinpool  Road  cars,  and  that  defend- 
ant having-  failed  to  perform  this  contract  plaintiff  was  {entitled  to 
judgment  for  such  damages  as  were  the  natural  consequence  of  the 
breach. 

Appeal  from  the  judgment  of  Fraser,  J.,  in  favor  of 
defendant  with  costs,  in  an  action  brought  by  plaintiff 
against  defendant  claiming  damages  for  the  alleged  wrong" 
f ul  refusal  and  neglect  of  defendant  to  carry  plaintiff,  a 
passenger  by  one  of  defendant's  cars,  from  the  point  at 
which  he  entered  the  car  to  his  destination,  the  car  in 
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question  bearing  marks  to  indicate  that  it  ran  between 
these  two  points  mentioned.  The  facts  are  set  out  at 
length  in  the  judgments. 

The  following  was  the  judgment  appealed  from : 

The  material  facts  in  this  case  are  that  on  the  23rd 
day  of  July  past,  the  plaintiff  entered  a  trailer  annexed  to 
closed  car  No.  32,  marked  "  Quinpool  Road,"  though  this 
mark  was  not  on  the  trailer,  near  Coburg  Road.  He  was 
accompanied  by  his  wife  and  a  friend.  He  purchased 
tickets  on  which  was  written  "  Halifax  Electric  Tramway 
Co.,  Limited,  F.  A.  Huntress,  manager." 

On  that  day  the  Bankers  were  holding  their  regatta. 
There  was  more  of  a  crowd  travelling  on  the  cars  than  on 
ordinary  days. 

The  trailer  was  di-awn  by  the  power  of  motor  car  No. 
32.  The  plaintiff  was  not  informed  where  the  car  was  go- 
ing, and  no  notice  was  given  to  him.  There  were  eight  or 
ten  cars  at  the  point  where  he  boai-ded  the  car,  and  he 
took  the  laht  or  one  next  to  the  last 

The  car,  when  Barrington  Street  was  reached,  stopped. 
He  was  informed  that  the  trailer  was  not  going  further. 
Besides  those  who  were  in  the  trailer,  there  were  others, 
in  all  about  forty  or  fifty,  asking  for  and  receiving  trans- 
fers, but  no  one  knew  in  which  direction  they  were  going. 
The  plaintiff  kept  his  seat  and  asked  the  conductor  if  he 
was  on  a  *'  Quinpool  Road  "  car,  and  was  answered  in  the 
affirmative.  The  conductor  told  him  it  w^as  not  going  fur- 
ther. The  plaintiff  refused  to  get  off  when  he  was  told  by 
the  conductor  that  the  car  was  going  back  again  to  Coburg 
Road.  He  said  he  did  not  want  a  transfer  because,  as  he 
said,  it  was  of  no  use  to  him.  A  transfer  was  offered  to 
him,  but  he  claimed  the  right  to  be  carried  h'^me  on  the 
car  on  which  he  was  riding.  He  left  the  car  and  made 
investigation  as  to  the  number  of  the  leading  car.  He 
did  not  ask  for  a  transfer,  and  refased  one  when  offered. 
He  did  not  wait  for  another  car.  He  remained  at  that 
place  not  more  than  two  or  three  minutes*  The  car  to 
which  the  trailer  was  attached  went  north.  It  was 
showery.  He  called  for  a  cab  and  he,  his  wife  and  his 
friend,  Mr.  Switzer,  drove  home  therein.  There  were  other 
cars  coming  from  Coburg  Road.  It  does  not  appear  the 
plaintiff  looked  for  or  knew  whether  other  cars  were  com- 
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ing  from  the  south  by  Barrington  Street.  A  larger  crowd 
than  usual  travelled  on  the  tramway  that  day  from 
Coburg  Road  to  the  Academy  of  Music  on  Barrington 
Street.  The  route  plaintiiF  travelled  was  more  affected 
than  any  other  part  of  the  system  ;  all  the  regular  cars  and 
others  were  in  use. 

The  plaintiff  claims  from  the  company  all  the  outlay 
he  incurred;  as  well  as  damages. 

Two   grounds    were   strongly   urged    why    he   should 
succeed : 

(1)     That  the  defendants  were  bound  to  cany  him  on 

the  same  car  he  entered  without  changes,  that  is,  that  a 

continuous  passage  "  was  passage  on  the  car  first  boarded ; 

or  (2)  if  not,  then  that  a  car  should  be  ready  to  take  him 

at  once,  if  he  was  to  be  transferred. 

If  he  is  right  in  his  fir^t  contention,  the  second  need 
not  be  considered.  I  think  his  first  contention  is  unten- 
able. "  Continuous  passage  "  refers  to  the  person  holding 
the  ticket,  and  not  to  the  car  carrying  him.  There  may 
be  a  number  of  cases  in  which  the  plaintiff^'s  claim  of 
referring  the  words  to  the  car  would  make  travel  impossi- 
ble, and  when  it  is  remembered  that,  on  the  day  in  ques- 
tion, a  largely  increased  number  of  passengers  travelled  on 
the  line,  necessitating  an  additional  use  of  cars,  all  of 
which  was  known  to  the  plaintiff,  it  furnishers  another 
reason  against  the  plaintifTs  contention. 

I  am  of  the  opinion  that  the  company  were  not  bound, 
particularly  on  that  day,  to  run  the  trailer  round  the  belt 
line.  It  cannot  be  contended  from  the  evidence  that  it 
was  castomary  for  them,  on  other  occasions,  to  run  the 
trailer  past  the  plaintiff's  home.  If  I  am  correct  in  respect 
lo  this  point,  then  the  defendant  company  had  a  right  to 
transfer  the  plaintiff  to  another  car.  After  doing  so,  many 
questions  would  arise  as  to  their  liability  to  plaintiff,  chief 
of  which  would  be  :  did  they,  with  reasonable  care  and 
speed,  furnish  a  car  and  carry  the  defendant  to  the  end  of 
his  journey  ?  I  am,  as  I  view  the  evidence,  relieved  from 
this  enquiry  by  the  conduct  of  the  plaintiff*  himself.  He 
was  offered,  and  refused,  a  transfer.  He  made  himself  sole 
judge  of  whether  or  not  the  company  were  ready  and 
willing,  within  a  reasonable  time,  taking  all  the  circum- 
stances of  the  occasion  into  consideration,  to  carry  out  their 
contract  with  him.     No  chance  was  given  them  to  do  so, 
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and  the  plaintiff  refusinor,  on  his  own  judgment,  to  give 
them  this  opportunity,  is,  I  think,  precluded  from  recover- 
ing. Nothing  done  by  the  company  that  day  would,  I  am 
of  opinion,  entitle  the  plaintiff  to  succeed. 

There  will  be  judgment  for  defendant  with  casts. 

1905,  March  20tli.  T.  R.  Rol>€)inm  and  W,  F.  (rCon- 
nor  in  support  of  appeal. 

H.  A.  Lovett  and  R.  H.  Murray  contra. 

1905,  April  28th.  Russell,  J. — The  plaintiff  has 
lived  in  Halifax  for  a  number  of  years  at  the  north  end  of 
the  city,  not  far  from  the  belt-line,  so  called,  of  the  Halifax 
Electric  Tramway  Company.  He  had  been  accustomed 
to  use  the  line  daily,  and  knew  that  the  route  of  the 
cars  on  that  line  was  backwards  and  forwards,  encircling 
the  city  via  Oxford  Street,  Cobourg  Road,  Spring  Garden 
Road,  thence  bv  other  streets  to  Hollis  Street  and  Buckintr- 
ham  Street,  and  thence  over  the  hills  running  northwardly 
and  westwardly  to  and  along  Quinpool  Road.  He  was 
on  Cobourg  Road,  near  Oxford  Street,  with  his  wife, 
having  attended  the  Bankers'  regatta  on  tiie  Northwest 
Ann,  and.  desiring  to  return,  he  found  a  row  of  cara  about 
to  start  for  the  city.  It  was  a  question  with  him  whether 
he  should  take  a  cab  or  make  use  of  the  car  line.  Pass- 
ing several  of  the  cars  standing  on  the  track,  all  of  which 
were  filled  with  passengers,  he,  at  length,  reached  one  on 
which  were  some  vacant  seats.  It  was  a  trailer — that  is 
to  say,  a  car  without  a  motor,  or  with  a  motor  not  in  use, 
attached  to  a  car  ahead  of  it  to  which  the  power  could  be 
applied,  and  called  a  live  car.  The  forward  car  bore  the 
sign,  "  Quinpool  Road,"  on  both  front  and  back.  It  was 
immaterial  to  the  plaintiff  in  which  direction  a  Quin- 
pool Road  car  would  run  ;  it  must  take  him  to  the  cross- 
ing on  the  belt-line,  near  to  his  residence,  in  whichever 
direction  it  should  go.  Relying  on  this  knowledge  and  on 
the  sign  borne  by  the  leading  car  he  boarded  the  trailer 
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with  his  wife  and  a  friend,  intending  to  reach  his  home  by 
means  of  that  car.  When  the  car  reached  the  foot  of 
Spring  Garden  Road  he  was  informed  for  the  first  time 
that  it  would  not  go  to  Quinpool  Road  but  that  he  oould 
have  a  transfer  to  another  car  which  would  carry  him  to 
the  crossing  nearest  his  destination.  He  refused  at  first  to 
leave  the  car,  but,  finding  that  if  he  remained  he  would  be 
carried  back  to  the  point  from  which  he  had  started,  he 
got  out  and  finally  proceeded  to  his  home  in  a  cab  which 
he  found  a  block  or  two  distant.  It  was  then  raining. 
There  was  no  waiting-room  or  shelter  in  which  to  await 
the  arrival  of  another  car,  and  the  next  car,  which  did 
arrive  in  the  course  of  a  few  minutes,  was  filled  with  pas- 
sengers, with  the  possible  exception  of  one  seat.  That  is 
to  say,  there  were  only  four  persons  on  the  seat  next  to 
the  front  seat ;  but  the  vacancy  does  not  seem  to  have 
been  discoverable  to  other  eyes  than  those  of  the  conductor, 
or,  at  least,  it  did  not  present  any  very  alluring  attrac- 
tions, as  there  were  a  number  of  passengers  standing  on 
the  footboard  which  ran  along  the  side  of  the  car. 

The  plaintiff's  rights  depend,  of  course,  on  the  question 
what  contract  the  company  made  with  him,  and  what 
service,  therefore,  he  had  a  right  to  expect  when  he 
boarded  the  car  on  Cobourg  Road.  Counsel  for  both 
Parties  agiee  that  there  is  no  authority  directly  in  point, 
and  certainly  there  is  no  decision  of  this  court,  or  the 
Supreme  Court  of  Candida,  or  of  the  Privy  Council,  or 
House  of  Lords,  in  which  the  question  before  us  has  been  con- 
sidered. There  could  not  be  any  decision  of  any  other 
court  that  would  warrant  us  in  deciding  the  cavse  otherwise 
than  in  accordance  with  the  well-settled  principles  of  the 
law  of  offer  and  acceptance.  There  is  no  dispute  about 
those  principles  so  far  as  they  relate  to  the  present  ques- 
tion. The  only  thing  that  can  be  debated  is  the  manner 
of  applying  them  to  the  facts  of  this  case.  To  my  mind 
it  seems  very  clear  that,  with  the  knowledge  that  both 
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parties  to  the  contract  had  as  to  the  UHual  and  necessary 
route  of  any  car  that  could  truthfully  bear  the  name  of  a 
Quinpool  Road  car,  the  presence  of  this  car  on  Cobourg 
Road  bearing  the  sign,  "  Quinpool  Road  "  with  the  trailer 
attached,  and  everything  in  readiness  and  position  for 
starting  eastwardly,  was  an  offer  by  the  company  to  any- 
one who  would  take  a  seat  in  the  car  and  be  ready  to  pay 
five  cents,  or  deliver  a  car- ticket,  of  a  contract  to  carry 
him  by  that  car  to  any  point  on  the  usual  and  accustomed 
route,  and  that  this  offer  was  accepted  and  the  contract 
completely  formed  the  moment  the  intending  passenger 
took  his  seat  in  the  car.  As  Anmii  sixys :  "A  man  gets  into 
a  public  omnibus  at  one  end  of  Oxford  Street  and  is 
carried  to  the  other.  The  presence  of  the  omnibus  is  a 
constant  offer  by  its  proprietors  of  such  services  upon 
certain  terms." 

The  terms  of  the  offer  in  this  case  might  have  been 
modified  by  timely  notice  to  the  effect  that  the  car  would 
stop  short  of  the  usual  destination,  leaving  the  passenger 
to  be  carried  by  another  car  through  the  medium  of  a 
transfer,  and  such  notification  is  set  up  here  in  the  alleged 
announcement  that  the  car  w^as  going  to  the  city.  I  do 
not  think  that  this  was  sufficient  for  the  purpo.se,  or  even 
that  it  was  meant  to  accomplish  this  purpose.  The 
announcement  would  not  mean  more  to  the  ordinary 
hearer  than  that  the  car  was  going  by  the  shoi-test  route 
to  the  city,  and  that  it  w^as  not  going,  as  an  unobservant 
person  might  otherwise  mistakenly  suppose,  in  the  opposite 
direction  ;  or  it  might  mean,  and  may  have  been  intended 
to  mean,  simply  that  the  car  was  in  readiness  to  start,  and 
about  to  start.  Some  evidencie  was  also  offered  to  the 
effect  that  trailei's  never  did  go  over  the  whole  of  tljc  belt- 
line,  and  that  they  could  not  safely  climb  the  hills  at  the 
northend  of  the  city  towards  the  Quinpool  Road.  If  these 
are  facts,  and  if  the  plaintiff*  when  he  lx)arded  the  trailer 
had  been  aware  of  these  facts,  I  suppose  that  this  know- 
ledge  would  have    prevented    him    from    construing   the 
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defendant's  conduct  as  an  offer  to  carry  him  over  the 
whole  route  to  his  destination  by  means  of  this  particular 
car.  The  doctrine  that  was  applied,  however  questionably, 
by  Lord  Justice  James  in  the  case  of  Dickinson  v.  Dodds, 
2  Ch.  D.  468,  would  certainly  apply  in  the  case  supposed, 
and  the  offer  of  the  defendant  would  have  been  as  effect- 
ually limited  by  the  knowledge  of  the  plaintiff  as  if  the 
defendant's  officers  had  said  to  him  in  a  loud  voice: 
"  Remember  that,  although  the  car  attached  to  this 
trailer  bears  the  sign  '  Quinpool  Boad,*  the  trailer  will  not 
proceed  all  the  way  to  Quinpool  Road.  You  will  have  to 
change  cars  before  arriving  at  your  destination." 

But  the  plaintiff  had  no  such  knowledge,  and  no  inti- 
mation was  given  to  him  at  any  time  before  he  was 
dumped  out  at  the  foot  of  Spring  Garden  Road,  that  he 
would  not  be  carried  to  his  destination  in  the  usual  way 
in  the  car  in  which  he  had  tak^n  his  peat. 

The  company's  defence  so»nns  to  have  consisted  in 
showing  that  it  was  more  convenient,  in  the  interests  of 
the  public,  to  have  a  number  of  cars  running  on  this  par- 
ticular occasion  from  the  Northwest  Arm  to  the  foot  of 
Spring  Garden  Road,  where  the  passengers  could  be  distri- 
buted between  the  two  different  car  lines.  Doubtless  this 
is  true,  but  it  remains  that  certain  of  these  cars  thi^t  left 
the  Arm,  that  is  if  I  remember  the  evidence,  all  the  regular 
cars,  kept  their  usual  course  around  the  belt-line.  It  was 
the  obvious  duty  of  the  company  to  lahel  the  cars  in  some 
such  manner  that  a  passenger  desirous  of  taking  one  of 
these  regular  cars,  and  being  carried  to  his  destination 
without  change  should  be  able  to  do  so,  and  it  seems  to 
me  perfectly  clear  that  the  passenger  who  boarded  a  car 
marked  "  Quinpool  Road  "  had  a  right  to  assume  that  this 
was  precisely  the  object  he  was  achieving ;  in  other  words, 
he  had  a  right  to  assume  that  a  Quinpool  Road  car  was  a 
Quinpool  Road  car.  To  tne,  this  proposition  does  not  seem 
difficult. 
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Some  importance  seein8  to  be  attaclied  to  the  fact  that 
it  was  the  ti-ailer  and  not  the  motor-car  on  which  the 
plaintiff  took  his  neat.  I  am  unable  to  realize  the  Hignifi- 
cance  of  this  circumstance.  The  plaintiff  would  know 
that  if  the  trailer  had  no  power  in  itself  it  would  Ix* 
obliged  to  follow  the  motor.  Coupled  as  it  wtis  to  the  live 
car,  it  formed  with  it,  for  the  present  purpose,  one.  car 
labelled  "Quinpool  Road."  I  do  not  my  that,  had  the 
company  found  it  dangerous  or  difficult  to  carry  the  trailer 
up  the  hills,  they  might  not  have  reasonably  performed 
their  contract  by  asking  the  plaintiff*  to  step  from  the 
trailer  to  the  motor-car,  but  that  (juesticm  does  not  arise, 
inasmuch  as  no  such  alternative  was  offered. 

Analogies  have  been  pressed  upon  the  coui*t  from  both 
sides  drawn  from  the  ustiges  of  railway  travel.  I  do  not 
think  that  such  analogies  are  very  helpful.  In  a  street 
car  line  each  car  has  a  fixed  and  definite  route,  and  there 
18  a  well  understood  arrangement  for  transfers  from  one 
line  to  another  of  the  system  to  which  it  belongs, 
Furthermore,  each  car,  as  a  rule,  travels  by  itself  or 
coupled,  at  the  most,  to  one  other  car  which  invariably 
follows  its  leader  throughout  the  entire  route.  I  am 
speaking  of  what  I  think  is  a  matter  of  common  know- 
ledge. If  I  am  mistaken  as  to  these  facts  it  is  immaterial. 
What  I  have  said  is  certainly  true  as  to  the  system  with 
which  we  have  to  deal  in  this  case.  With  a  railway  line 
the  case  is  altogether  different.  The  line  on  which  th« 
passenger  begins  his  journey  connects  with  other  lines  and 
systems  ramifying  throughout  the  continent.  Attached 
to  the  same  locomotive  are  cars  going  east  and  west,  and 
north  and  aouth.  Moreover,  some  trains  are  express  and 
stop  at  few  places;  some  are  accommodation  and  stop 
everywhere.  The  passenger  must  ascertain  his  rights  from 
the  time-table.  But  if  an  analogy  is  to  be  drawn  from  the 
usages  of  the  railway,  I  would  think  the  case  of  the  Pull- 
man  car  would    Ije  most  in   point,    and   I  do  not  think 
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that  a  passenger  who  took  a  Pullman  for  Montreal  could 
be  asked  to  get  out  of  bed  at  Newcastle  and  step  into 
another  car.  But  even  that  would  be  less  of  a  grievance 
than  if  the  company  with  which  he  made  his  contract  for 
transportation  should,  without  notitication,  conclude  to 
send  the  train  back  and  ask  him  to  step  off  until  another 
train  should  come  along  that  way.  This  would  be  the  real 
analogy  to  the  case  before  us,  assuming  that  I  am  correct 
in  the  statement  of  what  the  contract  really  was.  But,  of 
course,  I  am  fully  conscious  that  the  application  of  this 
case  as  an  analogy  begs  the  question  as  to  what  the  contract 
really  was  in  the  case  before  us.  It  seems  to  me  that  the 
cab  or  the  omnibus  affords  the  nearest  analogy  to  the  case 
in  point.  During  exhibition  week  an  omnibus  stands  at 
the  ferry-gate  bearing  the  sign,  *•  Exhibition  Grounds," 
An  intending  passenger  steps  on  board  and  pays  his  fare. 
Can  he  be  dumped  off  at  Cunard  Street  and  asked  to 
engage  in  a  scrimmage  with  a  crowd  awaiting  the  arrival 
of  another  'bus  under  the  same  ownership,  and  to  take  his 
chance  of  securing  a  seat  ?  Or  could  a  cabman  who  takes 
on  a  passenger  at  North  Street  station,  bound  for  Fresh- 
water, dump  him  of!' on  Jacob  Street,  and  ask  him  to  stay 
there  till  another  cab  of  the  same  owner  should  come  along 
to  lug  him  the  rest  of  the  way  ?  And  if  so,  how  many 
stops  and  changes  may  he  be  tisked  to  make  ?  The 
answers  to  these  questions  seem  to  me  to  be  very  plain, 
and  I  do  not  see  why  the  answer  to  the  question  in  this 
case  should  be  more  difficult. 

The  contention  is  also  made  that  it  was  the  duty  of 
the  plaintiff  to  inquire  whither  the  car  was  going  and 
where  it  would  stop.  I  imagine  that,  in  nine  cases  out  of 
ten,  the  answer  to  such  a  (juestion  would  be  a  curt  inquiry 
whether  the  passenger  was  unable  to  read  the  sign.  But 
I  can  fancy  a  crowd  of  persons  all  engaged  in  a  scramble 
for  seats  on  a  car,  bombarding  the  conductor  with  questions 
as  to  the  destination  of  his  car.     Is  it  not  for  the  express 
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purpose  of  obviating  the  necessity  for  such  questions  that 
the  car  is  labelled,  and  has  not  the  passenger  the  right  to 
assume  when  he  reads  the  label  that  he  has  the  company's 
answer  to  his  question,  namely,  that  the  car  will  go  the 
route  indicated  by  the  sign,  and  stop  at  reasonable  inter- 
vals as  required  / 

The  suggestion  that  the  finding  of  the  trial  judge  has 
any  importance  in  a  case  like  this  is  answered  by  the  case 
of  Watkyns  v.  Rymill,  10  Q.  B.  D.  at  190.  The  question 
of  fact  in  this  case  is,  to  my  mind,  precisely  like  the  ques- 
tion  of  fact  in  that  which,  as  Sir  James  Stephen  said,  was 
a  question  of  fact  which  by  law  could  only  be  answered 
one  way — that  is  a  question  of  law.  The  question  of  law 
in  that  case  was  as  to  be  the  effect  of  handing  out  to  a 
customer  a  paper  expressing  the  conditions  on  which  the 
keeper  of  a  carriage  repository  was  willing  to  accept  a 
carriage  for  sale  on  commission.  The  question  here  is  one 
of  law  in  the  same  way.  What  does  a  tram  coii^pany 
mean  when  it  places  on  the  track  and  invites  the  public 
to  take  passage  on  board  of  a  car  labelled  "Quinpool 
Road"? 

The  principle  contended  for  by  the  counsel  for  the 
defendant,  it  may  be  remarked,  would  lead  to  some  very 
inconvenient  consequences.  The  cars  are  used  by  all  sorts 
of  people — by  the  aged  and  infirm,  by  blind  persons,  and 
by  children.  Let  us  suppose  that  a  blind  man  is  helped 
on  board  one  of  the  cai-s  of  the  main  line  at  North  Street 
depot.  He  knows  that,  according  to  the  usual  course  of 
things,  the  car  will  pass  the  Institution  for  the  Blind,  going 
southwards  or.  northwards  on  South  Park  Street,  and  he 
has  arranged  with  the  superintendent  to  be  met  and  cared 
for  at  the  crossing.  Somewhere  down  town  he  is  told 
that  the  car  will  proceed  no  further,  but  that  he  can  have 
a  transfer  and  continue  to  his  destination  by  another  car. 
He  must  get  out  the  best  way  he  can  and  grope  his  way 
to  the  sidewalk,  trusting  to  Providence  to  steer  him  clear 
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of  the  carriages  and  set  hmt  mt  his  way  again.     This, 
according  to  the  principle  contended  for,  m  bo  breach  of 
the  contract  to  carry  him.     He  must  take  the  consequen«» 
and  make  the  best  of  a  bad  situation.     The  case  would  be 
the  same  if  it  were  a  child  old  enough  to  sit  still  when  put 
on  board  a  car  and  get  out  when  he  reached  his  home,  but 
not  old  enough   to  find  his  way  about  the  city  when  put 
off'  the  car  at  an   unaccustomed  place ;  or  if  it  were  an 
elderly  or  infirm  person  requiring  assistance  and  direction, 
or  an  invalid  who  might  safely  travel  from  one  point  to 
another  on  the  car  line,  but  could   not,  with  safety,  stand 
at  a  street  corner  in  the  rain  awaiting  the  chance  of  pro- 
ceeding by  another  car.     It  may  be  said  that  in  all  these 
cases  the  persons  so  circumstanced  should  not  use  the  cars 
at  all,  and,  if   the  contract  be  as  contended  for  by  the 
defendant,  of  course  they  should  not.     But   the  fact  that 
the  interpretation  contended  for  leads  to  these  inconvenient 
results  is  one  that  cannot  fail   to  weigh   with  a  court  in 
determining  a  doubtful  case,  such  as  I  must,  in  view  of 
the  opposing  opinions  of  my  learned  brethren,  consider 
this  case  to  be.     Considerations  of  practical  convenience,  as 
Mr.  Justice  Holmes   has  shown,  have  more  to  do  with  the 
evolution  of  legal  principles  than  the  severe  application  of 
logical  processes.     But,  in  this  case,  I  think   that  logical 
principles  and  considei-ations  of  practical  convenience  both 
pull  in  the  same  direction,  and  that  it  is  not  n(*ce8sary  in 
this  case  to  go  further  than  ask  the  question,  what  was 
the  intention  of  the  parties  ?  or,  to  be  a  little  more  exact, 
what  was  the  offer  that  the  plaintiff  had  a  right  to  assume, 
and  did  actually  assume,  that  the  defendant  company  was 
making  to  him  when   they  invited  him  to  boai*d  this  car  ? 
1  think  the  answer  is  that  they  offered,  provided  he  was 
ready  to  pay  his  fare  or  hand  in  a  ticket,  to  carry  him  on 
that  car  to  any  point  on  the  route  usually  travelled  by  the 
Quinpool  Road  cars.     This  contract  they  failed  to  perform, 
and  there  should  have  been  a  judgment  for  the  plaintiff 
for  such  damages  as  were  the  natural  consequences  of  the 
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breach.  The  damages  havo  not  been  assessed,  but  the 
plaintiff,  I  imagine,  is  not  looking  for  damages  so  much  as 
for  the  vindication  of  a  principle,  which,  I  think,  it  was 
greatly  in  the  interest  of  the  public  to  establish. 

Townsmen i>,  J. — I  have  carefully  considered  the  opinion 
of  my  brother  Russell,  and  regret  that  I  am  unable  to 
come  to  the  same  conclusion.  I  can  fully  appreciate  the 
many  inconveniences  and  hardships  which  may  follow  in 
deciding  differently,  but  these  cannot  weigh  in  the  balance 
in  determining  simply  a  legal  question.  In  summing  up 
his  argument  on  the  efTect  of  the  evidence,  he  states  that 
the  defendant  company's  offer  was  that  if  the  plaintiff  paid 
his  fare  they  agreed  to  carry  him  on  that  car  to  any  point 
on  the  route  usually  travelled  by  the  Quinpool  Road  cars. 
My  view  of  the  contract  is  that  the  company  agreed  to 
carry  passengers  to  any  destination  on  its  lines  in  accord- 
ance with  the  usual  modes  and  methods  of  running  its 
trams — that  is  to  say  ;  it  regularly,  at  stated  intervals,  runs 
trams  around  the  so-called  belt  line  on  which  plaintifTs 
residence  is  situated,  and  that  any  passenger  taking  his 
seat  on  one  of  these  trams  is  entitled  to  be  canied  to  his 
stopping  place  by  a  continuous  journey  in  a  reasonable 
time.  It  is  proved  that  these  trams  were  running  on  the 
belt  hne  at  stated  intervals  on  (his  day.  The  plaintiff, 
unfortunately,  entered  one  of  the  trams  not  intended  to 
run  on  the  belt  line,  but  to  Pleasant  Street  only.  This 
was  his  mistake  and  not  the  fault  of  the  company.  The 
plaintiff,  however,  contends  that  the  company  were  in  fault 
as  he  was  misled  by  the  sign  of  "  Quinpool  Road  "  on  the 
tram.  As  "  Quinpool  Road  "  is  on  the  belt  line  he  assumed 
the  tram  was  to  go  in  that  direction.  The  company  have 
several  answers  to  this.  First,  that  it  was  a  closed  car  not 
ordinarily  in  service  in  the  summer  time,  and  second  that 
it  was  not  being  used  as  an  independent  tram  with  a  power 
attached,  but  as  a  trailer  drawn  by  another  tram  with  a 
power,  and  third   that  trailers  are  never  used   on   the  belt 
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route  ill  going  in  the  direction  plaintiff  was  travelling,  not 
being  considered  safe,  and,  lastly,  they  say  that  one  of  its 
agents  gave  notice  at  Oxford  Street,  where  plaintiff  got  on 
the  tram,  that  it  was  for  the  city.  Now  in  5  Am.  <fe  Eag- 
Ency.  517  is  the  following  statement  of  the  law  supported 
by  numerous  authorities  : 

"  It  is  the  duty  of  a  person  about  to  take  passage  on  a 
train  to  inform  himself  when,  where  and  how  he  can  go 
and  stop  according  to  the  regulations  of  the  company,  and 
if  he  makes  a  mistake  not  induced  by  the  company,  against 
which  ordinary  care  in  this  respect  would  have  protected 
him,  he  has  no  remedy  for  the  consecjuences  arising  there- 
from." 

Applying  this  law  to  the  present  case  it  does  not  appear 
that  plaintiff  took  any  pains  to  procure  information  other 
than  looking  at  the  sign  on  the  car,  and  relying  on  his 
own  knowledge  from  frequent  usage  of  the  trams.  I  can- 
not see  that  the  company  did  anything  to  induce  this 
mistake  which  ordinary  care,  by  inquiry  of  the  conductor, 
would  not  have  prevented.  It  is  clearly  proved  that  the 
conipany's  trams  were  running  as  usual  around  the  belt 
line,  and  plaintiff  would  have  been  carried  to  his  destina- 
tion had  he  got  on  the  proper  car.  It  is  proved  that  the 
company  had  an  agent  on  the  spot,  who  gave  notice  that 
the  car  into  which  plaintiff  entered  only  went  to  the  city, 
and  the  fact  that  plaintiff  did  not  hear  the  notice  cannot 
make  the  company  responsible.  It  was  known  to  the 
plaintiff  that  on  that  day  a  very  large  number  of  persons 
were  being  carried  from  this  point  in  consequence  of  the 
regatta,  and  that  to  carry  them  it  was  necessary  for  the 
company  to  run  more  frequently,  and  to  place  all  the  cars 
possible  on  the  route  to  accommodate  the  unusual  con- 
course of  people.  He  could  not  have  been  blind  to  the 
fact  that  the  regular  trams,  going  around  the  belt  in  the 
usual  way,  would  be  quite  unequal  to  carry  all  the  people 
desiring  a  passage.  It  was,  therefore,  his  duty  to  be  care- 
ful— more  than  usually  so — that  he  entered  the  proper  car 
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on  its  regular  round.  I  do  not  understard  that  in  any 
case  the  company  conti-acts  to  carry  the  passenger  around 
in  identically  the  same  car  in  which  he  has  taken  hin  neat 
as  claimed  by  plaintiff.  What  it  does  contract  for  is  on 
iti<  regular  tripw  to  carry  the  passenger  to  any  point  on 
the  line  in  a  reasonable  time.  As  a  matter  of  fact,  on  its 
different  routes,  changes  from  one  car  to  another  have 
constantly  to  be  made,  and  transfers  are  always  given  to 
the  passengers,  as  a  transfer  was  offered  in  this  instance 
to  the  plaintiff.  That  it  was  raining  and  highly  annoying 
to  the  plaintiff  is  not  an  element  to  be  considered  in  decid- 
ing on  the  legal  right  of  the  parties.  It  seems  to  me  the 
company  in  no  way  violated  the  contract  entered  into  with 
it,  and  that  the  blame  lies  with  the  plaintiff  in  not  taking 
the  necessary  precautions  to  avoid  the  mistake  he  fell  into. 
The  strongest  point  made  by  the  plaintiff,  indicating  fault 
on  the  part  of  the  company,  was  the  sign  on  the  car  which 
he  entered.  I  think  the  company  successfully  meet  this 
by  showing  first  the  unusual  demand  on  its  carrying  capa- 
city compelling  it  to  use  all  available  cars,  secondly,  that 
the  car  in  (juestion  was  only  used  as  a  trailer  without  any 
power,  and  thirdly,  by  the  notice  given  at  the  starting 
place  by  its  agent.  In  my  opinion  the  only  semblance  of 
a  case  against  the  company  is  that  by  its  action  plaintiff 
was  deceived  and  misled,  but  as  already  pointed  out,  I 
think,  the  mistake  was  due  to  his  own  neglect.  I  have 
looked  into  the  cases  cited  on  both  sides,  but  none  of  these 
have  any  direct  bearing  on  the  point  at  issue.  The  case 
is  unusual,  and  it  is  probably  impossible  to  find  any  direct 
authority  on  the  subject.  It  must,  therefore,  be  judged 
on  general  principles,  and  in  my  opinion  on  such  principles 
plaintiff  must  fail  and  this  appeal  should  be  dismissed 
with  costs. 

Graham,  E.  J. — The  plaintiff  brings  this  action  against 
the  company  because  it  did  not,  on  the  car  which  he  took  at 
the  comer  of  Oxford  Street  and  Coburg  Road,  transport  him 
1 6 — N.  S.  R.  38. 
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to  his  home,  or  rather  at  th:;  ordinary  comer  for  stopping 
nearest  liis  liome  (the  comer  of  North  and  Agricola 
Streets)  upon  the  belt  line  indicated  in  the  statement  of 
claim.  It  appeal's  it  was  upon  the  occasion  of  the  BankeiV 
regatta  on  the  Northwest  Arm,  when,  in  the  ordinary  course, 
a  great  crowed  a':tends,  many  availing  themselves  of  the 
defendant's  cars  to  and  from  tliis  comer  of  Oxford  Street 
and  Coburg  Road,  the  nearest  point  to  the  races.  For  this 
occasion  the  company  had  increased  the  ordinary  number 
of  cars  on  tliis  belt  line  traversing  the  whole  route,  and 
in  addition,  for  the  purpose  of  accommodating  the  in- 
creased traffic,  had  placed  upon  the  route  between  this 
corner  at  Oxford  Street  and  a  central  distributing  point  in 
the  city  usual  for  transfer,  the  Academy  of  Music,  special 
cars.  There  were,  at  least,  four  cars  with  four  trailers  in 
tow  plying  on  this  route.  The  passengei^s  taking  these 
special  cars  to  return  home,  having  a  further  distance  to  go, 
were  transferred  not  only  to  other  lines  of  the  same  com- 
pany at  this  point,  but  to  the  other  cars  on  the  same  belt  line 
which  traversed  the  whole  line,  and  the  special  cars  were 
turned  back  to  Oxford  Street  corner  for  more  passengers. 
The  evidence  shows  that  in  case  of  crowds  it  is  usual  to 
place  special  cars  on  special  routes  for  accommodating  the 
traffic.  At  tlM3  Academy  of  Music,  to  relieve  the  con- 
ductors of  the  necessity  of  giving  so  m(]iny  transfers,  a 
man  was  placed  in  order  to  attend  to  this  duty. 

The  plaintiff  was  at  the  regatta,  and  when  he  reached 
the  corner  of  Oxford  Street  to  return,  he  found  eight  or 
ten  cars  standing  for  passengers,  mostly  filled,  and  he  took 
one  of  these  special  cars  travelling  in  the  trailer.  The 
special  car,  itself,  was  a  closed  box  car,  used  tor  the  winter 
season  and  on  a  rainy  day,  and  its  being  there  on  this 
occasion  was  unusual.  He  might  have  waited  and  taken 
a  regular  car  going  the  other  way,  which  was  nearer  to  his 
home,  or  he  might  have  taken  a  regular  car  going  the 
longer  way  but  going  the  whole  distance.     It  appears  tliat 
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the  car  which  was  towing  the  trailer  had  a  fixed  sign 
painted  upon  it,  "  Quinpool  Road,"  which  street  is  a  part  of 
the  belt  line,  a  very  inconsiderable  part  of  it,  but  it  was  one 
of  the  indications  of  a  car  plying  on  the  belt  line.  But 
the  track  itself  was  the  belt  line  track.  The  conductor, 
while  the  car  was  standipg  for  passengers  at  Oxford 
Street  comer,  kept  calling  out,  **  this  car  for  the  city."  He 
is  corroborated  on  this  point.  The  evidence  shows  that  cars 
with  trailers  attached  did  not,  ordinarily  on  auy  occasion,  at 
least  in  recent  years,  go  as  far  north  as  the  plaintitTs  home. 
That  there  are  hills  which  render  it  objectionable  and  dan- 
gerous. The  plaintiff  had  on  a  previous  occasion  purchased 
tickets,  and  when  tickets  were  taken  up,  he  gave  in  one  of 
these.  The  ticket  indicates  nothing  on  its  face.  There  is 
printed  thereon  simply  the  name  of  the  company  and  of 
the  manager.  The  fare  all  over  the  city  is  five  cents,  and 
transfers  are  given  to  other  lines  of  the  company. 

At  the  Academy  of  Music  the  special  car  stopped  in 
order  to  return.  A  transfer  to  go  upon  one  of  the  regular 
cars  which  would  be  passing  his  home  on  the  belt  line  was 
offered  to  him.  In  his  evidence,  he  says :  "  He  (the  con- 
ductor) said  I  could  get  a  transfer.  I  said  I  did  not  want 
a  transfer."  It  appears  that  the  regular  cars  then  coming 
up  were  loaded,  although  there  is  evidence  of  a  conductor 
that,  while  the  plaintiff*  was  there,  he  called  out  that  there 
was  a  seat  in  his  car.  And  the  plaintiff  saw  Farquharson 
distributing  transfers.  He  was  told  that  the  special  car 
was  about  to  return,  and  he,  with  his  wife  and  friend,  left 
the  car,  and  later  took  a  cab  home. 

He  has  brought  this  action  for  damages. 

It  will  be  seen  that  there  was  nothing  to  apprise  the 
conductor  of  the  special  car,  until  he  reached  the  Academy 
of  Music,  that  the  plaintiff'  had  further  to  go. 

Now  had  the  plaintiff,  under  the  circumstances,  when 
he  took  the  car  without  asking  for  information,  the  right 
to  infer  (he  does  not  say  that  he  did  believe  it)  that  this 
special  car  was  going  all  the  way  around  the  belt  line  ? 
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True,  it  had  painted  on  it,  "  Quinpool  Road."  But 
there  were  other  indications,  and  this  was  an  exceptional 
occasion.  Eight  or  ten  cars  standing  on  Oxford  Street 
corner,  some  with  trailers  attached,  would  hardly  be  ex- 
pected, in  reason,  to  be  all  going  to  one  of  the  outskirts  of 
the  city,  simply  because  "  Quinpool  Road  "  was  painted  on 
them.  The  clased  car  which  had  the  signboard  displayed 
was  unusual  ;  the  trailer  was  unusual,  and  the  plaintiff,  of 
course,  knew  that  he  was  not  taking  one  of  the  regular 
cars.  The  conductor  calling  out  that  the  car  was  going  into 
the  city,  should,  if  the  plaintiff  had  exercised  ordinary  care, 
have  attracted  his  attention.  Then,  in  such  a  crowd,  and 
with  such  a  number  of  cai-s,  ordinary  care  would  require 
him  to  make  inquiry  of  the  conductor  as  to  the  point  of 
destination  when  he  could  have  been  prevented  from  tak- 
ing that  car  if  he  desired  one  going  the  whole  distance. 
Some  weight  must  be  attached  to  the  finding  of  the  tri- 
bunal of  fact,  and  the  reasonableness  of  an  inference  that 
this  car  was  going  all  the  way  was  for  the  tribunal  of  fact 
And  on  that  finding  depends  whether  or  not  there  was  a 
contract  to  take  the  plaintiff  all  the  waj^  home  in  the 
trailer. 

There  is  a  difference  between  the  steam  railway  cases 
and  the  case  of  street  cars — tickets,  fares,  distances  and  so 
on.  But  owing  to  those  cases,  I  will  not  express  an  opin- 
ion whether  or  not  a  passenger  is  entitled  to  be  transported 
without  stoppage  or  transfer  in  the  very  car  which  he 
happens  to  take  to  every  point  on  its  line,  provided  there 
is  no  unreasonable  delay.  But  there  is  this  principle 
prevalent  in  the  American  cases.  That  if  a  company  has 
a  number  of  trains,  some  of  which  do  and  some  of  which 
do  not  happen  to  stop  at  the  station  for  which  they  have 
sold  the  passenger  a  ticket,  they  are  not  obliged  to  stop  at 
that  station  if  he  takes  a  train  which  does  not  usually  stop 
there,  even  if  it  is  the  first  train  leaving  after  he  has  pur- 
chased his  ticket. 


Digitized  by 


Google 


0'CX)XNOR   V.    HALIFAX   ELECTRIC   TRAMWAY   CO.,   LTD.       229 

He  is  obliged  to  make  enquiry  and  obtain  information, 
and  the  company  is  not  obliged  to  inform  him  of  the  fact. 

In  Chicayo  Railxixiy  v.  Randolph  5  Am.  R.  63,  (53 
m.,  510)  the  court  said : 

"It  then  follows  that  when  a  passenger  purchases  a 
ticket,  he  only  acquires  the  right  to  be  carried  according 
to  the  custom  of  the  road.  When  he  obtains  a  ticket,  he 
lias  a  right  to  go  to  the  place  for  which  it  calls  on  any 
train  that  asually  carries  passengers  to  that  place.  But 
he  does  not  acquire  the  right  to  insist  that  the  company 
shall  send  him  on  a  special  train  or  out  of  the  customary 
course  of  their  road. 

"  When  a  traveller  obtains  such  a  ticket,  he  should 
inform  himself  as  to  the  usual  mode  of  travel  on  the  road, 
and  so  far  as  the  customary  mode  of  carrying  passengers 
is  reasonable  he  should  conform  to  it.  These  companies 
have  passenger  trains  that  only  stop  at  the  principal 
stations  on  their  roads,  and  the  right,  so  far  as  we  know, 
has  never  been  challenged  when  they  furnish  a  reasonable 
number  of  other  trains  stopping  at  all  stations  to  accom- 
modate public  travel.  And  when  a  person  purchases  a 
ticket  he  should  ascertain  whether  the  train  will  only  stop 
at  the  principal  stations,  or  at  all  of  them  before  he  gets 
on  a  passenger  train.  And  were  he  to  get  on  one  that 
was  not  accustomed  to  stop  at  the  station  to  which  he 
designed  to  go,  he  would  not,  without  an  agreement  to 
stop,  have  any  right  to  insist  upon  the  company  chang- 
ing the  course  of  their  business  for  his  accommodation. 
The  requisite  information  can  always  be  had  from  the 
agent  when  the  ticket  is  procured,  and  it  is  but  reasonable 
to  require  paasengers  to  obtain  the  information,  and  to  act 
upon  it." 

In  Pittsburg  Railway  Co,  v.  Pivgh,  1^  Am.,  R.  703,  (50 
Ind,  141)  the  passenger  took  a  train  which  did  not  stop  at, 
but  passed  his  destination.     It  is  said  : 

"  If  the  appellee  expreasly  purchased  the  ticket  for  that 
train,  and  at  the  time  was  informed  by  the  appellant  that 
the  train  would  stop  at  the  station  Sweester,  he  had  a 
right  to  take  passage  on  it,  and  it  became  the  duty  of  the 
appellant  to  allow  him  to  leave  the  train  at  that  place. 

*•  At  the  request  of  the  appellee,  the  court  instructed 
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the  jury,  as  follows :  *  If  the  jury  find  that  plaintiff  pur- 
chased a  ticket  for  Sweester,  and  the  train  which  he 
entered  was  the  first  train  that  was  due  after  the  purchase, 
he  had  a  right  to  enter  that  train  unless  he  was 
informed  that  the  train  would  not  stop  at  Sweester  before 
he  entered  the  train.  There  w^as  evidence  tending  to  prove 
the  facts  alleged  in  the  third  paragraph  of  the  answer.  It 
was  to  the  effect  that  there  were  two  daily  trains  which 
stopped  at  Sweester,  and  one  which  did  not,  and  when  the 
ticket  was  taken  up,  the  passenger  was  informed  that  he 
coould  get  off  at  a  station  on  the  near  side  of  Sweester,  or 
one  on  the  further  side,  and  he  went  to  the  further  one 
and  then  got  off.  It  was  replied  to  that  that  the  passenger 
*  had  no  knowledge  that  the  train  would  not  stop  at 
Sweester.' 

In  view  of  this,  we  think  the  instruction  was  wrong- 
It  amounted  to  saying  to  the  jury,  that  notwithstanding 
tlie  appellant  ran  two  daily  trains  which  stopped  at 
Sweester,  yet,  if  the  train  upon  which  the  appellant  took 
passage  was  the  first  one  due  at  Union  City  (point  of 
departure)  after  he  purchased  his  ticket,  the  appellant  was 
bound  to  have  it  stopped  at  Sweester  to  allow  the  appellee 
to  get  off,  although,  by  the  regulations  of  the  appellant, 
that  train  was  not  allowed  to  stop  at  that  station.  Under 
such  circumstances  the  appellant  w«s  not  bound  to  stop  his 
train  at  Sweester.  It  was  the  duty  of  the  appellant  to  the 
public  to  run  his  trains  according  to  his  regulations. 
These  could  not  be  infringed  to  accommodate  a  single 
passenger.  It  was  the  duty  of  the  appellee  to  inform  him- 
self *  when,  where  and  how  he  could  go  or  stop  according 
to  the  regulations  of  the  appellant's  trains,  and  if  he  made 
a  mistake  which  was  not  induced  by  the  appellant,  he  has 
no  remedy." 

Cheney  v.  The  Boston  Railway,  11  Metcalf  121,  the 
appellant  moved  the  court  to  instruct  the  jury,  as  follows : 

"  If  the  jury  find  that  at  the  time  the  plaintiff  entered 
the  car  of  the  defendant  to  be  conveyed  from  Union  City 
to  the  station  Sw^eester,  and  at  the  time  he  purchased  of 
the  defendant  a  ticket  entitling  him  to  such  conveyance, 
said  station  of  Sweester  was  not  a  regular  stopping  place 
for  said  train,  and  had  not  been  for  more  than  one  month 
before  that  time,  and  you  further  find  that  the  dcf end- 
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ant  had  one  or  more  other  daily  trains  that  did  stop 
regularly  at  Sweester,  then  it  was  the  plaintiff  s  own  mis- 
fortune that  he  got  upon  the  wrong  train,  and  he  cannot 
recover." 

This  instruction  was  refused.  We  think  the  instruc- 
tion states  the  law  that  governs  the  dase  even  tenderly 
expressed  towards  the  appellee. 

Ohio  Ry,  Co.  v.  Wayne,  33  Am.  R.  105.  ((>7  Ind- 
567),  when  a  similar  thing  happened  the  couit  said  : 

"  Here  as  in  that  case  it  does  not  appear  by  the  com- 
plaint that  the  company  undertook  to  carry  the  plaintiff 
upon  any  particular  train,  nor  that  the  train  by  which  he 
took  return  passage  was  one  which,  by  the  public  running 
arrangements  made  by  the  company,  stopped  at  Hardenburg. 
For  aught  that  appears  by  the  complaint  the  train  taken  by 
the  plaintiff  on  his  return  may  have  been  one  which  did 
not,  in  accordance  with  the  public  running  arrangements 
of  the  company,  stop  at  the  place  mentioned.  They  "  (the 
woids  *  good  on  passenger  trains  only  *  on  the  ticket)  "  did 
not  impose  any  obligation  on  the  company  to  carry  the 
liolder  on  any  passenger  train  that  did  not,  in  accordance 
with  the  public  running  arrangements  of  the  company,  stop 
at  the  place  named,  and  to  stop  there,  contrary  to  those 
arrangements,  to  discharge  him." 

Now,  if  a  passenger  who  purchases  a  ticket  to  a 
designated  station,  which  is  marked  on  his  ticket,  nmst 
inquire  further  if  a  certain  train  will  take  him  to  that 
station,  I  think  it  is  reasonable  that  a  person  finding 
several  cars,  even  if  they  are  marked  "  Quinpool  Road  " 
should  be  required  to  ask,  further,  before  taking  any  parti- 
cular car,  if  it  is  going  to  his  destination. 

In  Craig  v.  Tlie  Great  Western  Ry,  Co.,  24  U.  C.  R., 
the  point  here  was  not  involved,  but  the  court  says  this  : 

"  Our  conclusion  is  that  the  defendant's  contract  bound 
them  to  carry  the  plaintiff  in  one  continuous  journey  from 
the  Suspension  Bridge  to  Detroit,  giving  the  option  of 
taking  any  passenger  train  of  the  defendant  s  from  the 
point  of  commencement  and  entitling  him,  if  the  train  in 
which  he  started  did  not  go  the  whole  distance  mentioned 
on  his  ticket,  to  be  conveyed  the  residue  of  that  distance 
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in  some  other  train  of  the  defendants,  the  whole  journey 
to  be  completed  within  twentv  days  from  the  date  of  the 
ticket." 

In  my  opinion  the  appeal  should    be  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 


Brentox,  (Petitioner)  v.  Laurence,  (Respondent.) 

(Cou'HESTER  Election  Petition.) 

Before  Townshend,  Eraser  and  Russell,  JJ. 

Controverted  election — Application  to  substitute  petitioner — Setting  case 
down  for  trial — Necessary  attendance  of  petitioner — Com- 
putation of  time. 

Application  was  made  on  behalf  of  B.  to  be  substituted  as  petitioner 
ag'ainst  respondent's  return  to  the  House  of  Commons.  The  appli- 
caiion  was  based  primarily  on  the  ground  that  more  than  three 
months  had  elapsed  since  the  presentation  of  the  petition  without 
the  day  for  trial  being*  fixed. 

Heldy  dismissing  the  application. 

Per  Fraser,  J.  That  the  presence  of  respondent  at  the  trial  being 
shown  to  be  necessary  the  time  during  which  parliament  was  in 
session  was  not  to  be  computed  and  the  period  of  three  months  had, 
therefore,  not  elapsed. 

Per  RussKLL.  J.  That  the  fact  that  respondent's  presence  at  the  trial 
was  necessary,  was  a  complete  answer  to  the  application  to  sub- 
stitute another  petitioner,  in  so  far  as  that  application  vfa>  based  on 
the  petitioner's  assumed  default  in  not  having  proceeded  with  the 
trial. 

TowNSHENi\J.  dissented. 

In  tliis  case  the  court  was  moved  on  behalf  of  Henry 
V.  Bigelow,  an  elector  for  the  electoral  district  of  the 
County  of  Colchester,  for  an  order  substituting  said  Henry 
V.  Bigelow  for  the  petitioner.  The  grounds  of  the  appli- 
cation are  fully  indicated  in  the  judgments. 

1905,  April  20th.  ir.  A  .4.  Ritclde,  K,  C.  and  H. 
Lovett  for  the  applicant  Bigelow. 

A.  A.  Machay  for  the  petitioner  Brenton. 

H.  Mellish,  K.  C  and  G,  F.  Pearson  for  t!ie  respondent 
Laurence. 
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1905,  April  29th.  Townshend,  J. — This  is  an  appli- 
cation by  Henry  Bigelow  to  be  substituted  for  Brehton  as 
petitioner,  against  respondents  return  to  the  House  of 
Commons.  The  application  is  primarily  based  on  the 
ground  that  more  than  three  months  have  elapsed  since  the 
presentation  of  the  petition  without  the  day  for  trial  being 
fixed.  By  chap.  9,  sec.  32,  Controverted  Election  Act,  R.  S. 
C,  subsee.  2,  it  is  enacted  : 

"  If,  at  the  expiration  of  three  months  after  such  peti- 
tion has  been  presented,  the  day  for  trial  has  not  been 
fixed,  any  elector  may,  on  application,  be  substituted  for 
petitioner  on  such  terms  as  the  court  or  a  judge  thinks 
just." 

The  day  has  not  been  tixed  in  this  case  within  the 
three  months,  but  on  the  same  day,  and  contemporaneously 
with  this  application,  the  petitioner,  by  Mr.  A.  A.  Mackay, 
his  solicitor,  applied  to  the  court  to  fix  a  day  for  the  trial. 
Both  motions  were  heard  together.  At  the  same  hearing 
Mr.  Pearson  appeared  for  the  respondent  and  read  an 
afladavit  to  the  effect  that  the  presence  of  respondent  at 
the  trial  would  be  necessary.     Under  sec.  32  : 

"  Such  trial  shall  not  be  commenced  during  any  session 
of  parliament,  when  it  appears  to  the  court  or  a  judge  that 
the  respondent's  presence  at  the  trial  is  necessary." 

The  effect  of  this  provision  is  to  prevent  the  com- 
mencement of  the  trial  and  proceeding  therewith  under 
such  conditions.  It  does  not,  however,  prevent  the  court, 
on  application,  fixing  a  day  for  the  commencement  of  the 
trial.  Sec.  33  has  provided  for  the  enlargement  of  th^ 
time  when  necessary.  If,  in  this  ease,  this  court  should  fix 
a  day,  and  it  was  found  later  on  that  parliament  would 
then  be  in  session,  a  later*  day  could  then  be  fixed.  The 
question  now  arises  whether  the  petitioner  is  still  in 
default,  that  is  to  say,  not  having  within  three  months  of 
the  presentation  of  the  petition,  applied  to  fix  a  day  for 
trial,  and  Bigelow^  having  applied  to  be  substituted  for  that 
reason,  and  nothing  appearing  to  show  that  respondent's 
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presence  at  the  trial  was  necessary  until  after  the  applica- 
tions were  made  to  the  court,  does  petitioner  fall  under 
the  provision  of  sec.  32,  subsec.  2,  so  as  to  justify  the  court 
in  substituting  the  applicant  Bigelow  ?  This  is  a  verj' 
important  consideration  as,  if  not,  Bigelow  has  no  status  in 
the  court  and  cannot  be  heard  for  any  other  reason.  These 
sections  were  under  consideration  by  the  Ontario  Court  of 
Appeal  in  The  Algonui  Election  Case,  1  Ont.  Election  Cases. 
448,  but  for  a  different  question,  that  is  to  say,  whether 
the  six  months  within  which  the  trial  must  be  commenced 
had  expired,  and  to  what  extent  the  fact  that  parliament 
was  in  session  was  to  be  taken  into  account.  There  was  a 
difference  of  opinion,  but  in  their  decision  this  section  is 
commented  on. 

Hagarty,  C.  J.,  says  : 

"  Subsec.  2,  of  sec.  32,  seems  clearly  aimed  against  unex- 
plained delays,  declaring  that  if  after  three  months  from 
the  presentation,  no  day  of  trial  has  been  fixed,  some  other 
elector  may,  on  application,  be  substituted  for  the  petitioner. 
Both  the  interest  of  the  parties  and  the  electors  can  be 
fully  protected  by  the  33rd  section  giving  power  to  the 
court  or  a  judge  to  enlarge  the  time  for  the  commencement 
of  the  trial  on  an  application  supported  by  affidavit,  if  the 
requirements  of  justice  render  such  a  course  necessary." 

Burton,  J.  A.,  says  : 

"  I  see  no  difficulty  in  this  construction  arising  from 
subsec.  2.  It  is  quite  consistent  with  it.  If  any  peti- 
tioner has  failed  for  three  months  to  bring  his  case  to 
trial,  any  other  person  may  be  substituted  ;  but  it  would 
be  a  good  answer  to  any  such  application  that  the  court 
was  satisfied  that  the  pr€\sence  of  the  respondent  at  the 
trial  was  necessary." 

Osier,  J.  A.,  says : 

*'  Subsec.  2,  of  sec.  32,  bears  out  this  construction.  The 
petitioner  is  prima  facie  in  default,  if  he  has  not  within 
three  months  from  the  presentation  of  the  petition  pro- 
cured a  day  to  be  fixed  for  the  trial,  and  any  elector  may 
in  that  case  apply  to  be  substituted  for  the  petitioner,  on 
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such  terms  as  to  the  court  or  a  judge  may  seem  just.  It 
would,  I  take  it,  be  au  answer  to  the  application  to  show 
that  the  petitioner  was  not  in  default  by  reason  of  the 
occurrence  of  the  sesvsion,  and  the  necessity  for  the  respond- 
ent's presence  at  the  trial,  and,  therefore,  that  the  time 
was  not  running  against  the  petitioner.  But  if  that  excuse 
was  not  given,  the  three  months  (the  first  three  of  the  six) 
would  be  running,  notwithstanding  the  session,  and  failing 
some  other  sufficient  excuse,  a  new  petitioner  might  be 
appointed." 

I  understand  all  three  judges  to  mean  that  the  peti" 
tioner  is  in  default  if  he  does  not  apply  within  the  three 
months.  If  he  does  so  apply  to  set  a  day  for  the  trial  and 
the  above  excuses  are  made,  they  would  be  an  answer,  and 
it  would  be  necessary  for  the  court  or  a  judge  to  make  an 
order  or  declaration  to  that  effect,  for  how,  otherwise* 
would  it  appear  that  he  was  not  in  default  ?  The  obtain- 
ing of  such  an  order  or  declaration  was  a  condition,  other- 
wise the  time  would  run  against  him.  No  sueh  order  was 
obtained  in  this  case  as  no  application  was  made,  and  one 
month  is  allowed  to  pass  without  making  any  such  appli- 
cation during  all  which  time  petitioner  was  in  default. 
When  he  does  apply,  no  such  excuse  is  alleged  for  his 
delay,  but  another  of  a  different  character  and  whollj'- 
insufficient.  At  the  time  he  did  apply,  on  the  11th  of 
April,  he  was  wholly  in  default,  and  it  is  clear  that  Bige- 
low,  as  an  elector,  was  absolutely  within  his  right  in  apply- 
ing to  be  substituted.  The  facts  that  parliament  was  in 
session  and  respondent's  presence  was  necessary  at  the 
trial,  could  not  have  been  his  reason  for  delay  and  allow- 
ing the  three  months  to  pass,  as  he  did  not  put  the  reason 
forward  and  presumably  could  not  have  known  it  as  he 
had  taken  no  steps  within  the  time  allowed  to  find  out  if 
the  trial  would  have  to  be  postponed  on  that  account.  It 
aeems  to  me  perfectly  clear  that,  according  to  the  reasoning 
of  these  learned  judges,  such  an  excuse,  coming  as  it  did 
from  the  respondent  only  after  Bigelow  had  applied  to  be 
substituted,  and  not  alleged  as  an  excuse,  leaves  petitioner 


Digitized  by 


Google 


236  THE    XOVA    SCOTIA    REPORTS,     1005. 

in  the  same  position  as  he  was  at  the  expiration  of  the 
three  months — in  default,  and  that  it  was  then  open  to 
any  elector  to  appl3^ 

The  remaining  question  is  whether,  in  view  of  the 
evidence,  the  court  should  grant  the  application  by  substi- 
tuting Bigelow  for  the  petitioner.  If  I  could  believe 
petitioner  in  good  faith,  acted  as  he  did,  intending  with  all 
honesty  of  purpose  to  prosecute  the  petition,  I  should  be 
prepared  to  leave  it  in  his  hands,  for,  as  I  understand,  the 
statute  is  not  compulsory,  but  leaves  the  matter  with  the 
court.  I  must,  therefore,  consider  whether  the  facts  and 
inferences  to  be  drawn  therefrom  warrant  the  court  in 
deciding  that  the  carriage  of  the  petition  can  be  safely  and 
properly  left  with  the  petitioner. 

Now  what  are  the  facts  as  disclosed  in  the  affidavits  ? 
The  petitioner  at  the  election  in  which  respondent  was 
returned,  voted  and  acted  against  him,  and,  I  presume,  for 
that  reason,  was  induced  or  allowed  the  petition  to  be 
presented  in  his  name  on  the  12th  of  December  last  past 
His  solicitor  in  that  behalf  was  Mr  Robertson,  of  the  legal 
firm  of  Borden  &  Ritchie,  who  were  acting  as  counsel  and 
advisers  generally  in  the  petitions  presented  against  the 
return  of  members  to  the  House  of  Commons  in  this  pro- 
vince. Under  his  appointment,  Mr.  Robertson  acted  for 
petitioner  in  opposing  the  preliminary  objections  to  his 
petition,  and  succeeded  in  having  them  dismis.sed  on  the 
15th  of  March  last.  No  fault  was  found  by  the  petitioner 
with  the  manner  in  which  these  proceedings  were  con- 
ducted by  Mr.  Robertson,  nor,  so  far  as  appears,  for  any 
oilier  cause  was  any  dissatisfaction  expressed.  Yet  what 
do  we  next  find  ?  On  the  next  day  after  the  order  dis- 
missinij  the  preliminary  objections  was  made  a  new  solici- 
tor, Mr.  Adam  Mackay  appeared  before  the  Judge  at 
Chambers  with  an  appointment  by  the  petitioner  as  his 
solicitor  backed  hy  an  affidavit  from  petitioner  requesting 
the  change  and  dismissing   Mr.   Robertson   from   further 
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participation  in  the  petition  proceedings.  The  order  ap- 
pointing Mr.  Mackay  was  made  ex  parte  without  notice 
or  intimation  of  any  kind  to  Mr.  Robertson.  What  is  more 
remarkable  still  is  that  when  we  look  at  the  appointment 
aod  affidavit,  it  is  found  that  they  were  made  so  far  back 
as  the  20th  of  December  last.  Thus  it  appears  that  dur- 
ing all  the  period  between  the  20th  of  December  and  18th 
of  March,  while  Mr.  Robertson  was  fighting  his  battle  over 
the  preliminary  objections,  petitioner  concealed  from  him 
the  fact  that  he  had  dismissed  him  and  appointed  Mr. 
Mackay  in  his  place,  and  Mr.  Mackay,  with  his  appoint- 
mmt  in  his  pocket,  allows  Mr.  Robertson  to  continue  in 
ignorance  of  the  change.  On  the  question  of  tlie  profes- 
sional propriety  of  suc'i  a  course,  I  need  here  express  no 
opinion  further  than  to  say  in  an  ordinary  civil  action 
Mr.  Mackay  would  not  likely  have  so  acted.  Why  should 
there  be  a  difference  because  it  was  an  election  petition  ( 
If,  however,  petitioner  in  good  faith,  honestly  intending 
effectually  to  prosecute  the  petition,  thought  it  best  to 
make  a  change  of  .solicitor,  one  would  naturally  expect 
him  to  seek  for  a  new  one,  not  among  the  friends  of  the 
respondent  and  his  party,  but,  if  not  among  respondent's 
opponents,  at  least  from  the  ranks  of  independent  solicitors 
who  might  undertake  for  him  the  carriage  of  the  proceed- 
ings. He  did  not,  however,  do  this,  but  nominates  ar.d 
appoints  a  gentleman  of  pronounced  political  views,  a  friend 
of  the  respondent  and  an  active  sympathizer  and  worker 
in  the  ranks  of  those  supporting  respondent  and  his  party. 
An  officer  of  the  Local  Government,  notoriously  a  supporter 
of  respondent's  political  friends.  Now,  I  think  it  would 
be  presuming  too  much  on  the  credulity  of  the  court  to 
ask  us  for  a  moment  to  believe  under  Such  conditions  there 
is  or  could  be  any  real  or  bona  fide  intention  on  the  part 
of  the  petitioner  to  prosecute  effectually  and  without  delay 
this  petition,  or  to  ask  us  to  credit  that  Mr.  Mackay  is 
either  in  a  position   or  has  the  disposition  to  hunt  the 
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necessary  evidence  or  furnish  the  required  foncb  to  earry 
on  an  election  petition  against  respondent.  Mr.  Mackay 
might  truthfully  say  that  so  far  as  the  mere  duties  of 
a  sfolicitor  were  concerned  he  would  perform  them,  but 
those  duties  might  not  be  called  into  action  to  the  extent 
necessary  to  succeed  by  a  client  who  has  conducted  him- 
self in  relation  to  the  petition  as  the  present  petitioner  has 
done.  His  treachery  to  those  amongst  whom  he  first 
acted  is  too  conspicuous  to  permit  us  to  believe  in  his 
honesty  of  purposw,  and  for  my  part  I  think  it  impossible 
for  the  court  to  shut  its  eyes  to  the  plain  inferences  to  be 
drawn  from  his  act.  I  think  he  is  no  longer  a  fit  and 
proper  person  to  be  entrusted  with  the  carriage  of  the 
petition,  and  that  the  applicant,  Bigelow,  should  be  substi- 
tuted for  him  on  complying  with  such  terms  as  the  court 
on  taking  the  order  shall  impose. 

The  petitioner's  application  should  be  dismissed  and  an 
order  for  substitution  made  accordingly. 

Russell,  J. — There  are  two  motions  in  this  case,  one 
at  the  instance  of  the  petitioner  to  fix  a  day  for  the  triaK 
and  the  other  to  substitute  another  person  for  the  peti- 
tioner on  the  ground  that  three  months  have  elapsed  since 
the  presentation  of  the  petition  without  a  day  having  been 
fixed  for  the  trial.  An  affidavit  has  been  made  that  the 
respondent's  presence  is  necessary  at  the  trial  but  there 
has  been  no  adjudication  to  this  effect  and  the  three 
months  had  elapsed  before  the  making  of  the  affidavit.  I 
think  that  the  motion  to  fix  the  day  for  trial  should  be 
refused  and  that  there  should  be  an  adjudication  to  the 
effect  that  the  respondent's  presence  is  necessary  so  that 
the  time  occupied  by  the  session  of  Parliament  should  not 
count  against  the  petitioner.  It  would  be  useless  at 
present  to  appoint  a  day.  The  duration  of  parliament  is 
one  of  the  least  predictable  things  in  the  world.  A  remote 
date  would  have  to  be  set  as  being  most  in  accordance  with 
the  probabilities.     It  might  then  happen   that  an  unex- 
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pectedly  early  prorogatJon  liad  brought  it  about  that  this 
appointment  had  lost  valuable  time  which  might  have  been 
used  in  furtherance  of  the  inquiry.  It  Feems  to  me  to  be 
in  every  way  more  convenient  to,  at  least,  await  the  fixing 
of  the  date  of  prorogation  before  setting  a  dat*3  foi  trial. 

The  motion  to  sulxstitute  a  petitioner  is  based  prim- 
arily on  the  ground  that  three  months  have  elapsed  with- 
out the  day  for  trial  having  been  fixed.  It  must  be 
remembered  that  this  three  months  period  ran  .out  before 
the  change  of  solicitors  was  made  and  while  the  proceed- 
ings were  in  the  hands  and  under  the  control  of  the  same 
practitioners  who  are  now^  asking  that  a  new  petitioner 
should  be  appointed  because  the  time  has  been  allowed  to 
run  out  without  the  day  of  trial  being  fixed.  It  is  not 
shown  that  they  were  hindered  by  the  petitioner  from 
having  the  date  fixed,  and  I  have  no  doubt  whatever  that 
in  their  own  good  judgment  they  refrained  from  making 
such  a  motion  because  it  would  have  been  an  idle  and 
purposeless  one  to  make.  However  this  may  be  we  now 
know  that  the  cause  cannot  be  set  down  for  trial  and  could 
have  been  properly  set  down  at  any  time  hitherto.  In  The 
Algorwi  Case,  1  Ont.  El.  Cavses  at  p.  454,  in  which  it  was 
held  that  an  adjudication  as  to  the  necessity  of  the 
respondent's  presence  at  the  trial  must  be  had  in  order 
that  the  time  occupied  by  the  parliamentary  session  should 
be  counted  out  of  the  six  months  within  which  the  petition 
must  be  tried.     Burton,  J.  A.,  said  : 

"  If  any  petititioner  has  failed  for  three  months  to 
bring  his  case  to  trial  any  other  person  may  be  substituted  ; 
but  it  would  be  a  good  answer  to  any  such  application 
that  the  court  was  satisfied  that  the  presence  of  the 
respondent  at  the  trial  was  necessary." 

Osier,  J.  A.,  at  p.  462,  presents  the  same  view  : 

"  The  petitioner,  he  says,  is  prima  facie  in  default  if 
he  has  not  within  three  months  from  the  presentation  of 
tiie  petition  procured  a  day  to  be  fixed  for  the  trial,  and 
any  elector    may  in  that  case,  apply  to  be  substituted  for 
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the  petitioner  on  such  tenns  as  to  the  court  or  judge  may 
seem  just.  It  would,  I  take  it,  be  an  answer  to  the  appli- 
cation to  show  that  the  petitioner  was  not  in  default  by 
reason  of  the  occurrence  of  the  session  and  the  necessity 
for  the  respondent's  presence  at  the  trial,  and,  therefore, 
that  the  time  was  not  running  against  the  petitioner." 

Both  these  learned  judges  are  speaking  of  a  case  where 
there  has  been  no  adjudication  as  to  the  necessity  for  the 
respondent's  presence  at  the  trial,  where  the  three  niontha 
have  run  out  without  the  date  of  the  trial  having  been 
fixed,  and  where  an  application  to  substitutif  another  peti- 
tioner based  on  these  grounds  has  been  made  to  the  court 
or  judge  ;  which  is  precisely  the  present  case.  I  have, 
therefore,  no  doubt  whatever  that  the  fact  that  respond- 
ent's presence  at  the  trial  is  necessary,  is  a  complete 
answer  to  the  application  to  substitute  another  petitioner 
in  so  far  as  that  application  is  based  on  the  petitioner's 
assumed  default  in  not  liaving  proceeded  with  the  trial. 

But  the  applicant  also  bases  his  application  on  the 
ground  of  misconduct  of  some  kind  on  the  part  of  the 
petitioner.  I  have  read  the  affidavits  on  this  branch  of 
the  case  with  great  care,  and  I  cannot  discover  anything 
beyond  evidence  that  the  petitioner  does  not  verj'  greatly 
relish  the  position  in  which  he  is  placed.  I  think  it  in 
altogether  probable  that  a  more  zealous  prosecutor  could 
have  been  selected,  and  I  have  no  doubt  that  the.  person 
proposed  as  a  petitioner  in  this  application  would  be  more 
zealous  in  the  matter  than  the  present  petitioner.  But  I 
do  not  see  any  evidence  of  collusion  such  as  would  justify 
the  court  in  taking  the  case  out  of  the  hands  of  the  present 
petitioner  even  if  we  have  jurisdiction  to  do  so.  The 
utmost  that  is  disclosed,  it  seems  to  me,  is  a  want  of  con- 
fidence between  the  petitioner  and  some  of  the  persons 
who  arranged  for  the  presentation  of  the  petition.  That 
he,  at  an  early  stage  in  the  proceedings,  concluded  to 
change  his  attorney  and  selected  a  well-known  liberal 
practitioner  to  conduct  the  proceedings  for  him  may  awaken 
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suspicion  that  he  is  in  the  hands  of  the  respondent's 
friends,  but  it  is  only  a  suspicion.  That  he  allowed  the  pre- 
liminary objections  to  be  combatted  by  the  very  able  coun- 
sel employed  by  the  petitioners  in  this  and  the  other  cases 
would  tend  to  rebut  the  suspicion,  and  I  can  see  no  impro. 
priety  nor  any  evidence  of  misconduct  in  his  delaying  the 
change  of  his  solicitor  until  the  preliminary  objections 
were  disposed  of.  I  am  not  aware  of  any  case  in  which 
a  petitioner  has  been  deposed  for  any  such  cause  as  has 
been  shown  in  this  case,  even  taking  the  facts  and  circuro- 
Btances  witli  the  interpretation  put  upon  them  by  the 
counsel  for  the  applicant  to  be  substituted.  So  far  as  I 
am  aware  they  have  cited  no  authority  for  the  proposed 
proceeding,  no  decided  case,  no  dictain  of  any  judge,  and 
not  even  a  pa.ssage  from  an  authoritative  text  book,  and  I  am 
not  aware  that  any  such  authority  exists.  My  learned 
brother,  Townshend,  also  seems  to  agree  that  the  applicant 
has  no  status  unless  he  can  found  himself  upon  the  ground 
that  the  petitioner  is  in  default  in  not  having  set  down 
ths  cause  for  trial.  In  such  an  entire  absence  of  auth- 
ority or  precedent  I  do  not  see  what  this  court  can  do 
except  to  leave  the  constituency  to  the  protection  afforded 
by  the  statute  against  any  such  mischief  as  the  applicant 
seems  to  a'pprehend. 

Fraser,  J, — At  present  I  think  neither  of  the  parties 
before  us  have  any  standing  in  their  applications,  because 
the  three  months  have  not  yet  elapsed.  It  is  shown  that 
the  presence  of  the  respondent  is  necessary,  and  I  am  of 
opinion  that  the  time  during  which  the  House  of  Parlia- 
ment is  in  session  is  not  to  be  computed.  On  this  point 
alone  I  am  of  opinion  that  bDth  applications  should  be 
dismissed  with  costs. 

Application  diamisfied. 


16 — X.  S.  R.  38. 
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Murray  (Petitioner)  v.  McDoxald  (Respondent). 

(PiCTOu  Election  Petition.) 

Before  TowNSHKNi),  J.,  Graham,  E.  J.,  and  Frasbr  and  Russell,  JJ. 

Controverted  election — Death   of  petitioner — Appointment   of  substituted 
petitioner -"Rival  applications —Priority  in  point  of  time— Appli- 
cation from  party ^  associated  politically  with  respondent  re- 
fused—Appointment of  unsuccessful  candidate. 

The  petitioner  having*  died  the  court  was  moved  on  behalf  of  two 
parties  to  be  substituted  in  his  place,  one  beinj?  a  person  qualified  to 
vote  at  the  election,  R.,  and  the  other  the  unsuccessful  candidate,  B. 

It  was  disclosed  by  the  affidavits  that  R.  was  actively  interested  in 
securing  the  return  of  the  respondent  at  the  election,  that  he  was  a 
member  of  one  of  his  committees,  and  that  he  was  associated  with 
leading-  members  of  the  political  party  with  which  the  respondent 
was  identified. 

Heldy  that  as  R.  was  not,  for  these  reasons,  a  person  by  whom  the 
inquiry  under  the  petition  was  likely  to  be  prosecuted  without  par- 
tiality and  with  effect,  his  application,  although  prior  in  point  of  time, 
should  not  be  granted,  and  that  the  interests  of  the  electors  con- 
cerned in  the  prosecution  of  the  petition  would  be  better  served  by 
the  appointment  of  B. 

Held  further.  Eraser,  J.  dissenting  on  this  point,  that  the  appointment 
of  B.  should  not  be  refused  on  grounds  which  would  not  have  beeo 
available  against  him    if  he  had  been  the  original  petitioner. 

In  this  ease,  the  petitioner  having  died,  two  motions 
were  made,  one  on  behalf  of  James  Roy,  and  the  other  on 
behalf  of  Adam  C.  Bell,  asking  to  be  substituted  in  the 
place  of  the  deceased  petitioner,  and  that  all  further  pro- 
ceedings be  carried  on  in  the  name  of  said  Roy  and  Bell, 
respectively.  The  motions  were  heard  before  the  full 
court. 

1905,  April  ?9th.  W.  B,  A.  Ritchie,  K.  C.  and  K  A. 
Lovitt  for  the  petitioner,  Bell. 

IF.  E,  Roscoe,  K.  C.  and  A.  Climey  for  the  petitioner, 
Roy. 

A.  Drysdale,  K.  C,  H.  Mellish,  K.  C,  /.  J.  Power,  and 
G,  F.  Pearson  for  the  respondent,  Macdonald. 
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1905,  April  29th.  Graham,  E  J.— the  difference  be- 
tween an  election  petition  and  an  ordinary  action  at  law 
between  private  parties  has  been  frequently  pointed  out. 
The  former  has  been  likened  to  a  proceeding  in  rem. 

Every  person  who  was  a  candidate  at  the  election,  or 
who  had  a  right  to.  vote  may  present  a  petition.  A  peti- 
tion may  be  presented,  not  merely  for  recovering  the  seat 
from  one  candidate  and  giving  it  to  another,  but  for  pur- 
poses in  the  interests  of  the  electors,  such  as  setting  aside 
the  election  if  what  are  called  agents  of  a  successful  candi- 
date are  guilty  of  corrupt  practices,  or  disqualifying  a 
candidate  if  he  has  been  personally  concerned  in  corrupt 
practices.  The  trial  court  may  also  investigate  charges  of 
corrupt  practices  against  others  than  the  parties  to  a  peti- 
tion, and  in  any  event  is  required  to  make  a  report  to 
parliament  involving  the  rights  of  the  constituency. 

There  is  constructive  service  of  the  petition,  upon  the 
electorate  in  addition  to  the  service  upon  the  successful 
candidate  effected  by  sending  a  copy  to  the  returning 
officer,  who  is  required  to  publish  it.  And  this  require- 
ment has  been  held  to  be  mandatory.  There  is  construc- 
tive notice  of  trial  given  in  the  same  way  to  the  electorate 

If  a  petitioner  wishes  to  withdraw  the  petition,  or  if 
he  unduly  delays  prasecuting  it,  it  is  required  that  public 
notice  shall  be  given  in  the  electoral  district,  so  that  any 
person  entitled  to  vote  may  come  forward  and  be  substi- 
tuted as  a  petitioner. 

In  case  of  deatli  of  either  petitioner  or  respondent,  the 
personal  representatives  are  not  recognized,  but  again  there 
is  public  notice  given  to  the  persons  entitled  to  vote  in  the 
electoral  district,  and  substitution  may  be  made  in  the 
place  of  the  deceased  petitioner,  or  deceased  respondent,  of 
a  person  entitled  to  vote. 

The  practice  of  requiring  an  aiGdavat  negativing  collu- 
sion when  it  is  sought  to  withdraw  a  petition,  the  provision 
authorizing   a  judge   to  examine    witnesses   of    his   own 
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motion  at  the  trial,  and  the  provision  requiring  a  trial  U) 
be  proceeded  with  within  the  period  of  six  moDtha,  all 
tend  to  show  that  the  rights  of  others  than  the  parties  or 
candidates  are  to  be  considered.  That  the  persons  entitled 
to  vote,  the  real  parties  to  the  petition,  must  be  considered. 

The  proceeding  is  quasi  public,  and  the  prosecution  is 
not  committed,  for  obtious  reasons,  to  the  crown  or  the 
usual  oflBcer,  but,  recognizing  party  government,  it  is  con- 
templated that,  in  the  ordinary  course,  the  opponents  of  a 
successful  candidate  among  the  electorate  will  have  a 
sufficient  interest  to  take  the  initiative  in  prosecution. 
And  in  practice  this  course  is  taken,  and  when  a  defeated 
candidate  does  not  present  the  petition,  some  person 
entitled  to  vote  frequently  does.  He  has  the  conduct  of 
the  petition,  but  he  is  really  made  a  party  for  himself  and 
other  voters  having  an  interest  in  contesting  the  election,  but 
too  numerous  to  be  made  parties,  and  he  represents  them. 
It  is  analogous  to  the  practice  of  suing  in  a  represen- 
tative capacity  where  the  \  arties  interested  are  too  num- 
erous to  be  made  parties.  In  Tlce  Tlpperary  case,  3  O'M.  & 
H.  19,  which  was  an  application  to  set  aside  a  petition 
presented  after  the  death  of  the  member  whose  election 
was  complained  of,  and  the  difficulties  of  service,  &c.,  were 
urged, 

Lawson,  J.,  said : 

"  This  is  not  a  proceeding  of  a  personal  nature  against 
a  dead  man ;  it  is  the  assertion  of  a  right  in  rem,  a  right 
to  set  aside  an  undue  return,  and  in  no  sense  falls 
within  the  meaning  of  the  maxim  *  actio  personalis,  &c! 
It  is  remarkable  how  carefully  the  act  and  the  rules 
recognize  this  distinction  between  an  election  petition  and 
an  ordinary  suit  or  action.  The  form  of  the  petition 
given  in  the  rules  does  not  name  any  respondent,  or  pray 
any  process  against  anyone." 

Morris,  J.,  said  ; 

"  It  was  strongly  urged  that  a  petition  is  a  mere  cause 
in  this  court,  and  that  as  an  ordinary  cause  could  not  be 
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ittttituted  against  a  dead  person,  by  analogy  a  petition 
ooald  not  be  lodged  seeking  to  set  aside  the  return  of  a 
deceased  person.  I  consider  this  is  a  fallacious  analoGty, 
because  a  petition  is  not  a  suit  between  two  persons,  but 
is  a  proceeding  in  which  the  constituency,  itself,  is 
the  principal  party  interested.  Section  2  says  that 
a  petition  is  to  be  dealt  with  as  an  ordinary  cause,  not 
that  it  becomes  one.  The  prescribed  form  of  apetition 
names  no  respondent.'* 

In  this  case,  the  petitioner,  a  person  entitled  to  vote, 
died  after  the  petition  was  presented,  and  the  prescribed 
notice  thereof  was  given  in  the  electoral  district,  as  pro- 
vided  by  the  Controverted  Elections  Act,  c.  9,  s.  58,  and 
rule  41  of  the  election  rules. 

The  form  of  the  notice  is  to  the  eflfect  that  any  person 
who  might  have  been  a  petitioner,  may,  within  a  fixed  time 
after  publication  of  the  notice  by  the  returning  officer,  give 
notice  in  writing  of  his  intention  to  apply  for  leave  to  be 
snbstituted  as  petitioner. 

Two  rival  applicants  have  given  notice  and  made  appli- 
cation to  be  substituted  as  petitioner.  One  is  Mr.  Bell, 
the  defeated  candidate  at  the  election  in  question  ;  the 
other  is  a  person  entitled  to  vote  at  the  election — Mr.  Roy. 

First,  it  is  contended  that,  in  respect  to  Mr.  Roy'e 
application,  no  one  can  be  he&rd  to  show  cause  against  his 
fitness  to  prosecute  the  petition.  The  rival  applicant,  Mr. 
Bell,  and  two  persons  entitled  to  vote,  claimed  the  right 

to  be  heard. 

« 

The  provision  is  ample  to  show  t-hat  the  court  may 
exercise  a  choice. 

Sec.  68  (4) : 

"  The  court  or  judge  may,  if  it  or  he  thinks  fit,  substi- 
tute as  a  petitioner  any  such  applicant  who  is  desirous  of 
being  substituted,  and  on  whose  behalf  security  to  the 
same  amount  is  given  as  is  required  in  the  case  of  a  new 
petition." 
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Rule  40  of  the  election  rules  contemplates  in  the  case 
of  an  application  for  the  withdrawal  of  a  petition  more 
than  one  applicant. 

And  it  appears  to  me  that  it  would  be  a  likely  thing 
to  occur,  unless  organization  among  the  opponents  of  a 
successful  candidate  is  very  perfect,  that  more  than  one 
might  apply.     There  is  then  a  choice  to  be  made. 

Now  it  would  be  different  from  everything  else  if,  in 
the  case  of  rival  applicants,  each,  in  addition  to  showing 
his  own  fitness,  could  not  also  show  the  unfitness  of  the 
ether,  in  order  to  assist  the  court  in  making  a  choice- 
Take  the  case  of  the  selection  from  among  a  number  of 
creditors  by  the  court  of  an  administrator  to  a  deceased 
person.  Re  Estate  of  Smith,  28  N.  S.  R.  21 ;  Stearns  y. 
Fuk,  18  Pick.  25. 

Or  the  case  of  the  appointment  of  a  relator,  where  a 
relator  in  a  suit  has  died.     A ttoimey -General  v.  Flitmptree, 

5  Madd.  452  ;  Attorney -General  v.  Hawes,  1  Jurist  N.  S. 
1063.  '  Or  the  case  of  the  court  giving  the  conduct  of  a 
suit  to  one  of  a  number  of  creditors  where  there  must  be 
selection.  Johnson  v.  Hammersly,  24  Beav.  498 ;  Gnive.'i 
v.  Wright,  1  Connor  &  Lawson  267  ;  Price  v.  Xoiih,  1  Y. 

6  C.  Ex.,  at  page  633  ;  Doivbigqin  v.  Trotter,  20  W.  R. 
794  and  1024 ;  Walker  cf-  Elgood  on  Administration 
Actions,  122.  Or  take  the  case  of  the  choice  of  a  liquida- 
tor in  proceedings  to  wind  up  a  company.  AU)ert  Average 
Ass'ce  Co.,  5  Ch.  App.  597. 

All  these  instances  and  cases  show  that  the  court  does 
make  a  choice  and  hears  the  parties  upon  making  it  and 
that  the  Court  of  Appeal  does  not  interfere  with  that 
discretion.     And  I  think  this  is  an  analogous  case. 

The  fact  that  notice  is  required  to  be  given  to  the 
electors  who,  as  I  have  attempted  to  show,  are  interested 
and  have  been  until  now  represented  by  the  person  who 
is  actually  on  the  record,  implies  that  they  are  to  be  heard 
when  they  respond  to  that  notice. 
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Indeed,  an  ex  jycirte  order  affecting  the  rights  of  others, 
is  such  an  unusual  thing,  X  hat,  unless  a  statute  expressly 
dispenses  with  the  necessity  of  giving  notice  of  the  motion 
provided  for  by  the  statute,  it  is  to  be  implied  that  one  is 
required  to  be  given.  It  is  contended  that  the  first  appli- 
eant  must  be  appointed.  But  this  statute  is  not  like  the 
statute  applicable  to  a  gold  mine  which  has  fallen  vacant 
when  the  first  applicant  gets  it-— jumping  the  claim,  I 
think,  it  is  called.  Here  it  is  contemplated  that  a  court 
will  make  an  appointment,  and  presumably  in  the  usual 
way,  after  hearing  the  parties. 

The  fact  of  being  the  first  applicant  is  a  matter  for 
consideration,  if  all  other  things  are  equal.  As  to  the 
choice,  I  am  of  opinion,  other  things  being  equal,  that  a 
person  who  was  a  candidate-  at  an  election  has  a  greater 
interest  than  a  person  entitled  to  vote,  and  for  that  reason 
should  be  appointed  rather  than  the  voter. 

Further,  in  this  case,  I  am  of  opinion,  after  reading  the 
affidavits,  that  the  interest  of  Mr.  Roy  would  be  in  conflict 
with  his  duty  as  a  petitioner.  He  was  a  supporter  of 
the  respondent  at  the  election  in  question,  canvassed  for 
him,  was  a  member  of  an  election  committee  appointed  in 
the  respondent's  interest  in  New  Glasgow,  is  put  forward  as  a 
substitute  petitioner,  and  his  travelling  expenses  to  Halifax 
promised,  and  in  part  paid,  by  others  not  shown  to  be  sup- 
porters of  the  opposing  candidate.  An  elector  alleges  in 
an  affidavit  that  a  corrupt  promise  was  made  to  him  by 
Mr.  Roy  to  induce  him  to  vote  for  the  respondent.  Roy 
has  made  an  affidavit  in  which  he  denies  this  promise: 
He  does  not  refer  to  the  allegation  that  they  went  to  the 
hotel  to  see  the  respondent,  but  did  not  see  him.  But  this 
denial,  in  an  affidavit,  might  not  satisfy  the  supporters  of 
Mr.  Bell.  It  can  hardly  be  expected  of  Mr.  Roy  that  he 
would  care  to  prosecute  such  a  charge  by  placing  it  in  the 
particulars  and  calling  the  witness  to  prove  it.  And  yet 
the  actual  prosecutors  of  the  petition,  though  not  on  the 
record,  should  be  heard  in  respect  to  the  charge 
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Then  the  Rolicitor  whom  Mr.  Roy^  proposes  sliould  act 
for  him,  hSpS  not  tlie  confidence  of  Mr.  Bell's  supporters, 
and  they  are  opposed  to  his  acting  in  their  interest.  In 
fact  he  has  the  confidence  of  the  other  side.  It  may  be 
taken  that  Mr.  Bell  fairly  represents  in  this  matter  the 
supporters  for  whom  he  was  a  candidate.  And  if  the 
analogy  to  parties  on  the  record  being  there  in  a  represen- 
tative capacity  holds  good,  it  can  be  said  from  the  affidavits 
that  Mr.  Roy  does  not,  in  any  respect,  represent  Mr.  Bell's 
supporters,  or  their  interests  in  prosecuting  the  petition- 
A  petition  is  easily  wrecked  as  the  decisions  of  the  courts 
show. 

I  must  say  that  I  do  not  understand  why  Mr.  Roy, 
with  his  solicitor,  insists  upon  being  placed  on  the  record 
to  represent  the  supporters  of  the  defeated  candidate 
against  their  wishes.  As  the  duties  of  a  petitioner  collect- 
ing matter  for  the  particulars  of  charges  alleged  in  the 
petition  are  onerous,  requiring  a  good  deal  of  travelling 
and  other  expenditures,  and  the  means  of  obtaining  infor- 
mation such  that  great  confidence  must  be  imposed  in  the 
person  obtaining  it  by  those  who  give  it,  I  think  Mr.  Roy 
would  hardly  be  suitable.  It  would  be  placing  him  in  a 
delicate  position,  too,  with  the  committee  of  which  he  was  a 
member  and  his  co-workers  at.  the  election. 

In  the  Gth  volume  of  Am.  cfr  Eng.  Ency.  PI.  k  Pr. 
628,  (Parties  to  Actions)  this  is  said  : 

"  Where  parties,  any  one  of  whom  would  have  a  right 
to  come  in  by  petition  and  be  made  a  party,  if  necessary 
to  protect  his  interests,  are  allowed  to  be  dispensed  with 
on  account  of  their  number,  the  parties  of  record  ought  to 
proceed  with  tlie  utmost  fairness  and  good  faith,  and 
should  not  resort  to  anything  like  sharp  practice  in  pro- 
curing a  final  decree  which  is  to  be  binding  on  all." 

And  in  the  note  a  case  is  cited  in  which  the  court  said'. 

"  That  any  deviation  from  this  requirement  would  be  a 
proper  ground  to  be  considered  on  the  question  of  opening 
or    setting  aside  the  decree  at  the  instance  of  such  an 
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omitted  party,  and  that  the  court  would  not  tolerate  any 
conduct  of  the  complainants  calculated  to  lull  such  parties 
into  security,  and  induce  them  to  remit  any  degree  of 
watchfulness  in  regard  to  their  interest  which  they  would 
otherwise  have  exerted." 

And  at  p.  630  : 

"  A  party  cannot  stand  as  a  representative  of  others  to 
whom  his  own  interests  are  hostile  and  adverse." 

I  also  refer  to  Frost  v.  Wood  12  W.  R.  285  ;  Graves  v. 
Wright,  1  Connor  &  Lawson,  267;  Attorney-General  v. 
Plumptre^,  5  Madd.  452. 

In  my  opinion,  the  application  of  Mr.  Roy  to  be  substi- 
tuted as  a  petitioner  should  be  dismissed,  and  that  of  Mr. 
Bell  be  granted,  and  an  order  made  requiring  him,  under 
the  provision,  to  deposit  the  sum  of  S51000  as  security  for 
costs.  The  costs  of  both  applications  will  be  costs  against 
Mr.  Roy,  not  against  the  respondent. 

TowNSHEND,  J.  concurred. 

Fraser,  J. — The  petitioner,  in  this  case,  died  on  the 
7th  day  of  April,  inst.  Two  parties  have  applied  to  be 
substituted  as  petitioners — Mr.  Roy  and  Mr,  Bell, — both 
electors  of  the  county,  and  both,  so  far  as  statutory 
requirements  are  concerned,  entitled  to  be  substituted  in 
the  deceased  petitioner  s  place.  I  do  not  think  that  the 
fact  that  Mr.  Bell  was  a  candidate  at  the  election  alters 
his  position  in  the  matter  before  us.  He  is  in  the  same 
cla.s8  as  Mr.  Roy,  or  any  other  elector  of  the  county.  Had 
he  originally  been  the  petitioner,  this  case  might,  for  cer- 
•tain  purposes,  be  different.  This,  in  the  first  instance,  h© 
failed  to  do.  Mr.  Roy's  application  is  first  in  point  of 
time.  An  elector  made  an  affidavit  charging  him  with  an 
attempt  to  bribe  him  to  vote  for  the  respondent.  Mr.  Roy 
denies  this  by  swearing  that  he  made  no  such  offer.  Not- 
withstanding this  denial,  I  agree  with  my  brother 
Graham,  that  he  should  not  have  charge  of  the  proceed- 
ings.    Whether  true  or  not,  I  am  of  opinion  we  ought  not 


Digitized  by 


Google 


250  THE     KOVA    SCOTIA     REPORTS,    19U5. 

to  substitute  him  ii>  place  of  the  original  petitioner.  But 
there  is  a  petition  filed,  and  in  court,  by  the  respondent 
against  Mr.  Bell,  in  which  it  is  alleged  that  Mr.  Bell,  by 
himself  and  other  persons  on  his  behalf,  with  his  actual 
knowledge  and  consent,  or  with  his  consent  and  privity,  wil- 
fully and  corruptly  was  guilty  of  bribery,  treating,and  undue 
influence,  as  well  as  other  corrupt  practices,  contrary  to  the 
statutes  in  force  respecting  corrupt  practices  in  Dominion 
elections.  All  these  acts  of  bribery,  &c.,  are  fully  set  out 
in  over  forty  paragraphs  of  the  petition.  The  respondent 
swears  that  he  has  good  cause  to  believe,  and  verily  does 
believe,  that  the  several  allegations  contained  in  this  peti- 
tion against  Mr.  Bell  are  true.  This  has  not  been  denied, 
nor  does  it  require  to  be  by  Mr:  Bell.  But  when  exercis- 
ing our  discretion  as  to  whom  we  ought  to  appoint,  we 
ought  to  look  at  all  the  facts  before  us  in  the  case  of  both 
applicants.  We  are  not  deciding  the  truth  of  these  affi- 
davits. But  if  Mr.  Roy  who  first  applied,  because  an 
affidavit  charging  bribery  against  him,  which  he  denies,  is 
to  be  prevented  from  being  substituted,  and,  I  think,  he 
should,  then  surely  Mr.  Bell,  with  the  affidavit  against  him 
not  denied,  should  not  be  entrusted  with  the  carrying  on 
of  the  proceedings.  If  the  court  ought  to  see  that  no  per- 
son has  the  charge  of  the  petition  against  whom  aught 
has  been  charged,  then,  I  think,  neither  Mr.  Roy  nor  Mr. 
Bell  ought  to  be  chosen.  The  power  of  the  court  to  choose 
between  two  applicants  on  the  question  of  fitness  may,  and 
should,  if  necessary,  be  exercised  in  refusing  both.  No 
hardship  can  result,  for  the  court  can  extend  the  time,  if 
necessary,  so  as  to  enable  another  unobjectionable  elector 
to  be  substituted. 

The  substituted  petitioner  should  have  no  comiection 
with  the  respondent  or  his  friends,  nor  be  in  political 
sympathy  with  him  or  them.  I  assume  the  learned  judge 
before  whom  the  application  was  made  in  the  first  instance 
had  authority  to  refer  the  matter  to  the  full  court. 
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Both  applications  should  be  dismissed,  and  each  of  the 
applicants  should  pay  the  costs  occasioned  by  their  separ- 
ate proceedinga 

Russell,  J. — There  are  two  applicants  asking  to  be 
substituted  as  petitioner  in  place  of  the  deceased  petitioner 
in  this  cause.  The  first  application  was  by  summons  at 
chambers  on  behalf  of  James  Roy,  and  Avhile  it  was  pend- 
ing before  me,  a  motion  was  made  before  the  court  en 
baric  for  the  appointment  of  A.  C.  Bell,  the  defeated  can- 
didate at  the  election  to  which  the  petition  relates.  Con- 
sidering the  possibility  of  conflicting  decisions  being  made 
on  the  two  applications,  I  adjourned  into  court  the  appli- 
cation of  Mr.  Roy,  and  both  were  argued  before  the  court 
on  Thursday  before  last.  The  contention  has  been  made 
in  effect  that  there  can  only  be  one  application  dealt  with 
at  a  time,  and  that  it  is  a  case  of  first  come  first  served. 
1  can  see  no  force  in  this  argument.  The  statute  provides 
that  within  the  prescribed  time  after  notice  is  given  oE  the 
abatement  of  the  petition  by  the  death  of  the  original 
petitioner,  any  person  who  might  have  been  a  petitioner 
may  apply  to  the  court  or  a  judge.  This  surely  means 
that  as  many  persons  as  please  may  apply,  so  long  as  they 
do  so  within  the  time  prescribed.  It  seems  to  me  very 
clear  that  the  court  must  choose  among  the  various  appli- 
cants the  one  best  suited  for  the  purpose  of  carrying  on 
the  petition.  Priority  of  application  might,  other  things 
being  equal,  be  a  determining  consideration,  and  if  so,  Mr. 
Roys  application  would  be  entitled  to  the  preference. 
But  he  was  actively  interested  in  the  election  of  the 
respondent,  and  was  a  member  of  one  of  the  conmiittees 
that  conducted  the  electoral  campaign  in  his  interest,  and 
the  affidavits  seem  to  show  that  he  is  associated  in  this 
very  matter,  more  or  less,  with  leading  members  of  the 
pohtical  party  with  which  the  respondent  is  identified* 
According  to  the  arguments  addressed  to  us  we  should 
take  no  notice  of  facts  such   as  these,  Ave  are  to  look  at 
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the  matter,  to  use  the  very  apt  expression  of  the  learned 
counsel,  through  uncolored  glasses.  This  is  true,  but  there 
is  all  the  difference  in  the  world  between  looking  through 
uncolored  glasses  and  being  color  blind,  and,  I  fear,  it  is  the 
latter  rather  than  the  former  condition  that  the  argument 
of  the  learned  counsel  demands.  The  time  has  gone  by, 
however,  when  courts  of  jastice  were  expected  to  affect 
ignorance  of  facts  which  all  the  rest  of  tie  world  knew. 
We  are  to  use  our  common  sense,  to  recognize  what  is 
notorious  and  matter  of  common  knowledge.  We  mnst 
and  do  know  that  there  are  such  things  as  political  parties, 
and  that  the  respondent  is  a  distinguished  member  of  the 
same  political  party  to  which  Mr.  Roy  and  those  who  seem 
to  be  promoting  his  substitution  as  a  petitioner  belong.  I 
have  no  doubt  that  he  is  an  entirely  worthy  and  responsi- 
ble person,  and  that  he  would  not  be  put  forward  as  a 
petitioner  if  the  fact  were  otherwise.  And  it  may  be  that 
he  does  not  deceive  himself  when  he  swears,  no  doubt,  in 
good  faith,  that  he  intends  to  prosecute  the  inquiry  into 
the  election  questioned  in  these  proceedings,  with  effect 
and  without  partiality.  But  I  cannot  think  that  he 
would  be  a  suitable  person  to  be  substituted  for  the 
deceased  petitioner.  My  own  consciousness,  which  is  for 
me  the  ultimate  authority  on  such  a  question,  testifies  to 
the  difficulty  of  one  who  has  been  actively  engaged  in  pol- 
itical affairs  resisting  the  bias  that  he  must  naturally  feel 
in  favor  of  the  party  friends  with  whom  he  has  been  long 
associated.  The  sanctions  of  an  oath  and  the  responsibility 
of  an  official  position,  come  to  the  assistance  of  a  judge,  bat 
what  is  there  of  that  kind  to  help  the  proposed  petitioner? 
It  seems  to  me  that  this  applicant  must  be  a  very  unso- 
phisticated penson  if  he  cannot  foresee  the  influences  that 
will  be  brought  to  bear  upon  him  to  delay  and  humbug  the 
prosecution  of  the  petition,  or  else  he  must  be  an  extremely 
self-confident  person  if  he  supposes  that  it  will  be  an  easy 
matter  to  resist  those  influences.     I  do  not  think  it  is  in 
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boman  nature  that  he  should,  under  the  circumatanees 
disclosed  in  the  affidavits,  be  capable  of  prosecuting  the 
case  with  the  firmness  and  zeal  which  it  is  the  evident  pur- 
pose of  the  statute  to  secure. 

The  only  other  applicant  is  Mr.  A.  C.  Bell,  and  I  must 
confess  that  I  was  impressed  with  Mr.  Roscoe's  argument 
as  to  his  unfitness  to  be  substituted  for  the  deceased  peti- 
tioner, in  view  of  the  fact  that  there  is  on  the  files  of  this 
court  an  affidavit  charging  him  with  the  verj^  same  sort  of  , 
acts  of  corruption  which  are  set  out  in  the  petition  against 
the  respondent  in  this  case,  and  that  this  affidavit  has  not 
been  contradicted.  But  on  second  thoughts  I  do  not  see 
how  his  application  can  on  this  ground  be  refused.  The 
charges  referred  to  are  the  staple  charges  that  occur  in 
every  election  petition,  and  the  affidavit  is  merely  the  for- 
mal affidavit  of  information  and  belief,  a  belief  probably 
founded  on  the  almost  universal  conviction  that  elections 
are  never  run  without  corrupt  acts  on  behalf  of  the  candi- 
date having  been  committed.  Furthermore,  it  seems  to  be 
well  settled,  that  if  Mr.  Bell  had  been  a  petitioner  in  the 
firet  instance,  his  status  could  not  have  been  attacked  on 
the  ground  that  he  had  been  guilty  of  corrupt  acts.  The 
judgment  of  mj'  brother,  Graham,  on  the  preliminary 
objec  ions  in  this  case  settles  that  point,  and  seems  to  settle 
it  beyond  reasonable  controversj-.  The  judgment  is  well 
fortified  by  authorities,  and  is,  to  my  mind,  so  convincing 
that  I  cannot  suggest  any  satisfactory  answer  to  it,  and 
I  must,  therefore,  proceed,  for  the  present,  on  the  assump- 
tion that  if  Mr.  Bell  had  been  a  petitioner  in  the  first 
instance  his  status  could  not  have  been  attacked  on  the 
ground  referred  to.  Now,  I  do  not  quite  see  how  an 
objection  which  would  not  have  been  available  against 
him  if  he  had  been  the  original  petitioner  can  beany  better 
as  a  reason  for  refusing  his  application  to  be  substituted 
for  a  petitioner  who  is  dead.  If  there  were  yet  another 
applicant  asking  to  be  substituted  against  whom  no  such 
objection  could  be  made,  and  who  was  prepared  to  furnish 
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the  proper  security,  the  objection  in  question  would,  per- 
haps, be  sufficient  to  turn  the  balance  in  favor  of  such 
applicant.  But  I  cannot  accede  to  the  contention  that,  in 
the  absence  of  any  third  applicant,  the  court  should  now 
Igive  effect  to  an  objection  which  could  not  have  been 
maintained  had  Mr.  Bell  been  the  original  petitioner. 

Application  of  A.  C,  Bell  aUowed. 
Application  of  James  Roy  dismissed. 


In  Re  Estate  of  Andrew  K.^  Mackinlay. 

Before  Graham,  K.  J  ,  and  Frasbr  and  Russbi,l,  JJ. 
fViil —  Construction  of  cla  use — Residua  ry  bequest. 

Testator,  by  his  last  will,  after  providing  for  his  wife  during  her  life- 
time, and  setting  apart  a  sum  of  money  to  be  invested  after  the 
wife's  death  for  his  two  daughters,  left  hi»  business  and  the  residue 
of  his  estate  to  his  two  sons. 

In  case  of  the  death  of  either  or  both  of  the  daughters  without  issue,  it 
was  provided  (hat  her  or  their  shares  of  the  estate  should  become 
part  of  the  residue  thereof,  and  be  divided  equally  among  the  sur- 
vivors, and  the  issue  of  any  child  who  should  then  be  deceased.  One 
of  the  daughters  having  died  without  leaving  issue. 

Held^  that  the  use  of  the  words  "  survivors  "  and  **  child  "  in  the  clause 
in  question  excluded  the  idea  that  the  share  of  the  deceased  daugh- 
ter was  to  go  to  the  two  sons  as  part  of  the  residue  of  the  estate, 
and  indicated  an  intention,  on  the  part  of  the  testator,  that  this  par- 
ticular part  of  the  residue  was  to  be  divided  equally  among  the  sur- 
viving children  of  the  testator  and  the  issue  of  any  deceased  child; 
and  that  it  was  only  subject  to  this  disposition  that  all  the  rest  and 
residue  of  the  estate  was  to  go  to  the  two  sons  exclusively. 

Appeal  from  the  following  judgment  of  Tbwnahend,  J. 

By  the  will  of  the  late  Andrew  Mackinlay,  the 
executors  were  directed  "  upon  the  decease  of  ray  said 
wife,  to  set  apart  the  sum  of  830,000,  and  to  keep 
the  same  invested  as  aforesaid,  for  the  use  and 
benefit  of  my  two  daut'hters,  Ella  Louise  and  Emmeline 
Blanche  Mackinlay,  in  equal  parts,  and  to  pay  to  each  of 
them  the  equal  share  of  the  net  income  and  pi-ofits  during 
her  natural  life.  xVnd  upon  the  marriage  of  either  or  both 
of  them,  then  to  hold  her  or  their  shares,  and  to  keep  the 
same  invested  as  before,  and  to  pay  them,  and  each  ot 
them,  their  or  her  share  of  such  income  to  her  own  order 
for  the  benefit  of  herself  and  her  children,  if  any,  free  and 
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clear  of  the  control,  debts  or  liabilities  of  their  and  each 
of  their  husbands.  And  upon  the  death  of  either  of  them, 
leaviug  issue,  to  pay  such  income  for  the  use  and  benefit 
of  her  children,-  until  the  youngest  child  shall  attain  the 
age  of  twenty-one  years,  and  then  to  divide  her  principal 
money  equally  among  such  children,  or  the  whole  to  one  if 
only  one.  But  in  the  case  of  the  death  of  any  sucli 
children  after  the  decease  of  its  mother,  the  share  of  any 
such  child,  so  dying,  to  go  to  and  be  divided  among  the 
remaining  children  or  child,  and  not  in  any  way  or  man- 
ner to  its  father. 

'•  And  in  the  case  of  the  death  of  either  or  both  of  my 
said  daughters  without  issue,  then  her  or  their  shares  of 
my  estate  to  become  part  of  the  residue  thereof,  and 
be  divided  equally  among  the  survivors,  and  the  issue  of 
any  child  who  then  may  be  deceased. 

"  And  subject  to  the  foregoing  bequests  and  appoint- 
ments, I  give,  devise,  and  bequeath  all  the  rest  and  residue 
of  my  .said  estate,  whatsoever  unto  my  said  two  sons, 
Andrew  Mackinlay  and  Charles  Henry  Mackinlay,  to  be 
equally  divided  between  them,  the  children  of  either  of 
them  who  shall  have  then  deceased  to  take  their  parents 
share." 

The  widow  died  in  March,  1899,  and  the  executors,  as 
directed,  vset  apart  and  invested  for  the  benefit  of  the  two 
daughters  $30,000,  and  have  paid  to  them  the  annual 
income. 

Emmeline  Blanche  married  Arthur  H.  Symonds  in 
1891,  and  has  issue — two  children.  Ella  Louise  died 
unmarried,  without  is.sue,  on  the  2nd  day  of  October,  1904. 

The  parties  interested  are  now  before  the  court,  on  an 
originating  summons,  to  determine  the  following  questions, 
that  is  to  say  : — 

Upon  the  death  of  Ella  Louise,  unmarried,  how  should 
the  portion  of  the  sum  of  $30,000  mentioned  in  the  said 
will,  to  the  income  of  whici^  she  was  entitled  during  her 
life,  be  distributed  ? 

The  difficulty  has  arisen  from  the  use  of  the  word 
"survivors"  in  the  clause  disposing  of  the  share  of  any 
daughter  dying  without  issue.  Did  the  testator  intend 
that  in  such  case  all  his  surviving  children  should  take 
it,  or  was  it  intended  to  go  to  the  two  sons,  Andrew 
and  Charles,  only  ?  This  difficulty  is  created  by  the  follow- 
ng  words  in  the  same  clause,  "  then  her  or  their  shares  of 
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my  estate  to  become  part  of  the  residue  thereof."  In  the 
next  clause  "  all  the  rest  and  residue  of  my  estate,  whatso- 
ever," is  bequeathed  to  the  two  sons. 

No  doubt  there  is  much  to  be  said  on  both  sides  of  the 
question,  but,  looking  at  the  will  as  a  whole,  with  a  view 
to  ascertainincr  the  testators  intention,  I  tind  two  marked 
features  or  characteristics.  After  making  provision  for 
his  widow,  he  8ho\vs  a  general  intention,  (I)  that  all  his 
estate  except  that  which  was  specially  be<iueathed  should 
go  to  his  two  sons,  and  (2),  in  respect  to  his  daughters,  he 
has  indicated,  in  very  specific  terms,  that  it  was  to  be  a 
iixed  sum  which  he  tied  up  in  a  very  strict  manner,  and 
plainly  limiting  the  amount  they  were  to  receive  to  the 
specific  bequest  The  language  of  the  will  is  entirely  con- 
sistent with  this  interpretation,  although,  considered  apart 
from  the  general  intention,  it  might  be  open  to  the  mean- 
ing sought  to  be  placed  on  the  word  "  survivors  "  by  coun- 
sel for  Mrs.  Symonds.  There  can  only  be  one  meaning  to 
the  word  "  residue  "  as  ,used  in  this  will,  that  is  the  residue 
of  the  whole  estate  '*  whatsoever  "  as  is  expressed,  and 
whto  he  directed  the  share  of  the  daughter  who  died  to 
become  part,  or,  as  is  stated  in  the  will,  as  parts  of  the 
residue  thereof,  .it  surely  goes  to  tiiem  to  whom  the  residue 
was  bequeathed,  and  the  word  "survivors"  must  apply  to  those 
entitled  to  the  residue.  If  read  the  other  way,  then  one 
of  the  strictest  provisions  of  the  will  would  be  disregarded. 
If  Mrs.  Symonds  is  entitled  to  a  share,  she  would  take  it 
absolutely  to  dispose  of  as  she  thought  fit,  whereas,  under 
the  will,  the  testator  has  imposed  on  her  share  limitations 
which  would  not  apply  to  the  fund  in  question.  If  Mrs. 
Synionds  takes  an  interest  under  the  word  "  survivors," 
no  meaning  can  be  given  to  the  words  "  to  become  part  of 
the  residue,"  for  she  has  nothing  in  the  residue.  To  do 
this  would  be  against  all  rules  of  construction,  where  an 
apt  meaning  can  be  given  to  the  words,  whereas  no  incon- 
sistenc}' is  involved  by  construing  "survivors"  as  refer- 
ring to  the  two  sons  only.  Attention,  is  called  by  counsel 
for  Mrs.  Symonds  to  the  words  '*  survivors  and  the  issue 
of  any  child,  who  then  may  h}.  deceased,"  used  in  the 
clause  under  consideration,  and  the  same  words  are  used 
in  it  in  reference  to  the  daughters,  but  in  the  residuary 
clause  he  does  not  speak  of  issue  of  his  sons,  but  of  their 
children;  and  it  is  argued  that  this  difierence  shows  that 
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it  was  not  intended  that  the  same  persons  should  take  the 
share  of  the  deceased  sister,  as  would  take  the  residuary 
estate  or,  rather,  that,  under  the  clause  in  question,  the 
gift  is  not  limited  to  the  same  persons,  who  take  the 
residuary  estate.  It  is  obvious,  however,  that  the  same 
objection  must  prevail  against  the  construction  that,  to  give 
it  effect,  we  must  strike  out  the  words  "  to  become  part  of 
the  residue." 

I  am,  of  course,  greatly  influenced  in  the  construction 
of  the  will  by  what  I  conceive  to  have  been  the  general 
intention  of  the  testator  as  gathered  from  the  whole  instru- 
ment, and  by  the  impossibility  of  giving  effect  to  Mrs. 
Symonds'  contention  without  striking  out  clear  and  posi- 
tive words  in  the  will  without  any  necessity  for  doing  so. 

I  have  not  referred  to  any  of  the  authorities  cited,  as 
they  afford  little  assistance  in  determing  the  construction 
which  practically  must,  in  such  cases,  be  decided  on  the 
particular  effect  of  the  language  used,  guided  by  tlie  gen- 
eral rules  of  interpretation.  I  might,  however,  refer  to 
In  re  Falvier  (1898)  3  Ch.,  369,  to  the  views  of  Lindley, 
M.  R,  and  the  other  judges  as  to  the  rules  which  should 
govern  in  such  cases. 

As  the  proceeding  was  instituted  b}'  the  executors  for 
their  guidance  there  will  be  no  order  as  to  costs. 

1905,  April  28.  W,  B.  A.  Ritchie,  K.  C.  and  T.  R. 
Robertson  in  support  of  appeal. 

J.  A.  McDonald  contr A. 

1905,  Sept.  5th.  Russell,  J.  delivered  the  judgment 
of  the  court. 

The  deceased,  A.  K.  MacKinlay,  left  two  daughters  and 
two  sons.  To  the  sons  he  left  his  business  and  the  residue 
of  his  estate,  after  providing  for  his  wife  during  her  life, 
and  setting  apart  $30,000  to  be  invested  after  her  death 
for  his  two  daughters,  in  equal  parts.  One  of  these 
daughters,  Ella  Louise,  is  dead,  leaving  no  issue,  and  the 
question  is  as  to  the  disposition  of  her  share.  Her  sister 
survives  her,  married,  and  with  two  children.  Her  two 
17 — N.  S.  B.  38. 


Digitized  by 


Google 


258  THE    NOVA    SCOTIA   REPORTS,    1905. 

brothers  also  survive.  Does  her  share  go  to  her  two 
brothers  as  part  of  the  residue,  or  is  it  to  be  divided  among 
the  three  surviving  children  of  the  testator  ?  If  the  for- 
mer had  been  the  testator  s  intention,  he  need  have  said 
nothing  about  the  matter.  Upon  the  death  of  Ella  Louise 
her  share  would  have  fallen  to  the  two  brothers  as  part  of 
the  residue.  What  he  says  about  the  matter  in  this  clause, 
which  would  have  been  entirely  superfluous  unless  it  was 
meant  to  say  something  different  from  the  contention  of 
the  two  brothers,  is  that  in  case  of  the  death  of  either  or 
both  of  his  two  daughters  without  issue,  then  their  or  her 
shares  of  his  estate  should  become  part  of  the  residue 
thereof,  and  be  divided  equally  among  the  survivors  and 
the  issue  of  any  child  who  should  then  be  deceased.  When 
he  is  speaking  of  what  is  to  happen  to  the  property 
devised  and  bei]ueathed  to  his  sons,  he  refers  to  them  as 
sons,  and  when  he  contemplates  the  possibility  of  one  of 
them  being  dead,  he  speaks  of  "  either  "  of  them  who  shall 
then  be  deceased,  and  of  the  'children"  of  such  deceased 
son  taking  his  parent's  share.  In  the  clause  under  consid- 
eration, if  ho  had  been  thinking  only  of  his  sons  as  bene- 
ficiaries, he  could  easily  have  so  referred  to  them,  that  is  as 
sons,  and  if  he  had  been  thinking  merely  of  the  poasibility  of 
of  one  of  them  being  dead,  and  of  what  was  to  be  done  in 
that  event,  he  would  have  adhered  to  the  same  expressions. 
He  would  have  said  that  in  case  of  the  death  of  either  or 
both  of  my  said  daughters  without  issue,  then  her  or  their 
shares  of  my  estate  to  become  part  of  the  residue  thereof, 
and  be  divided  equally  among  my  two  sons.  If  he  had 
contemplated  the  possibility  of  one  of  them  being  dead  he 
would  have  spokenof  the  "survivor,"  not  the  "survivors,"  and 
the  "  issue,"  or  more  probably  the  "  children,"  which  is  the 
expression  he  uses  when  speaking  of  the  sons*  shares — of 
"  either  "  of  the  sons  who  shall  then  have  deceased.  He 
uses  the  term  "  son  "  in  the  clause  relating  to  the  sons 
because  it  is  correct  and  exact.  He  uses  the  term  "child** 
in   the  clause  in  (question,   because   he  must  use  a  term 
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which  is  appropriate  to  a  clause  including  a  daughter  and 
one  or   more   sons.     He   uses  the   word  "either"  in  the 
clause  relating  to   the   sons  because  it  is  exact.     In  the 
clause  in  question  he  uses  the  term  "  any,"  because  he  has 
in  contemplation  a  class  which  may  contain  more  than 
two.     And  how  could  he  possibly  use  the  term  "  survivors  " 
if  he  were  thinking  only  of  the  t  ^o  boys  ?     It  is  to  be 
divided  equally  among  the  survivors  and  the  issue  of  any 
child  who  may  then  be  deceased.     This  we  are  asked  to 
say  applies  only  aiid  wholly  to  the  two  sons.     Very  well. 
One  of  them  must  be  dead  before  there  can  be  any  division 
among  his  issue.     Who  then  are  the  survivors  ?     There 
can  only  be  one  survivor.     If  it  be  suggested  that  he  used 
the  word  "  survivors,"  meaning  by  this  term  the  two  sons, 
and  contemplating  the  division  between  then»  as  such  sur- 
vivors, and  that  his  mind  then  glanced  at  the  possibility  of 
one  of  them  being  dead,  and  the  necessity  for  a  division 
among  the  issue  of  such  deceased  son,   I  must  say  that 
the  expression  seems  to  me  to  be  a  most  unlikely  one  to 
have  been  used   to  express  this  idea.     He  would   surely 
have  directed  it  to  be  divided   equally  between  his  two 
sons,  or  the  survivor  of  them  and   the  issue  of  the  son 
deceased.     The  term  "  survivors  "  inevitably  suggests  the 
notion  of  a  group  of  persons,  one  or  more  of  whom  are 
dead,   while   others  are   living.     If   th^  group    that    the 
testator  had  in  mind  included  only  the  two  sons,  there 
could   be   only  one   survivor.     It  cannot   be  made  large 
enough  to  admit  of  survivors  without  including  the  sur- 
viving daughter. 

All  these  considerations  seem  to  me  to  point  to  the 
conclusion  that  the  surviving  daughter  is  to  share  with 
the  sons  in  the  fund  bequeathed  to  the  deceased  daughter, 
and  this  result  is  surely  one  that  equity  would  contem- 
plate with  favor.  But  then  there  is  the  difficulty  that  the 
testator  has  said  that  this  share  of  the  deceased  sister  must 
fall  into  the  residue,  and  he  has  told  us  in  the  next  follow- 
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ing  clause  what  is  to  become  of  the  residue,  and  Mrs. 
Symonds  has  no  interest  in  it.  It  belongs  to  the  two  sons. 
I  do  not  realize  the  inevitablenessof  this  conclusion.  This 
sum  is  to  become  part  of  the  residue,  it  is  true,  but  this 
particular  portion  of  the  residue  is  to  be  divided  amoDg 
the  surviving  children  of  the  testator  and  the  issue  of  any 
deceased  child,  and  it  is  only  "  subject  to  "  this  disposition 
as  to  this  portion  of  the  residue  that  all  the  ''  rest  and 
residue  "  of  the  estate  is  to  go  to  the  two  sons  exclusively. 
It  is  not  very  scientific,  certainly.  It  cannot  be  made 
scientific  whichever  way  it  is  fixed. 

The  learned  judge  has  been  largely  influenced  by  the  • 
fact  that  he  finds  the  shares  of  the  daughters  carefully 
tied  up,  and  this  is  not  tied  up  at  all,  from  which  the 
inference  is  drawn  that  it  must  have  been  intended  for  the 
sons.  I  think  this  is  a  fallacy,  and  perhaps,  it  begs  the 
question,  for  it  is  open  to  the  other  side  to  say  that  we  do 
not  find  the  daughters'  money  tied  up, — not  all  of  it, — 
not  this  contingent  share.  Fifteen  thousand  dollars  for 
each  is  carefully  tied  up,  or  rather  is  meant  to  be  carefully 
tied  up,  which  I  grant  is  the  same  thing  so  far  as  regards 
its  effect  upon  the  argument,  as  if  it  had  been  tied  up  ever 
so*carefully,  and  the  testator  may  well  have  thought  that 
having  made  this  adequate  provision  for  their  needs  and 
placed  it  beyond  peradventure,  as  he  supposed,  by  making 
it  separate  estate,  he  might  well  allow  a  greater  latitude  in 
reference  to  this  contingent  share  which  might  never  be 
realized,  and  which  moreover  would,  in  no  probable  event, 
be  a  very  large  sum. 

The  case  that  was  cited,  re  Palvier  (1893)  3  Ch.,  affords 
no  assistance.  The  case  there  was  between  residue  and 
intestacy.  It  has  no  bearing  on  a  conflict  between  two 
parties  both  claiming  under  the  will. 

Graham,  E.  J.  and  Fraser,  J.  concurred. 

Appeal  allowed. 
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McDonald  v.  McDonald. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Eraser  and  Russell,  J  J. 

Registration    of   deeds — Unrecorded  deed — Notice — Evidence — Certified 

copy. 

On  May  8th,  1888,  N.  M.  made  a  deed  of  a  piece  of  land  to  her  son 
H.  M.  and  about  three  years  later  made  a  second  deed  of  the  same 
piece  of  land  to  H.  The  grantee  under  the  latter  deed  placed  his 
deed  on  record  about  a  month  earlier  than  the  deed  to  H.  M.  under 
which  plaintiff  claimed. 

Held^  that  bona  fide  purchasers  for  value  claiming  under  H.  were 
not  affected  with  constructive  notice  of  the  prior  deed  to  H.  M., 
although  that  deed  had,  in  the  meantime,  been  registered,  and  theie 
was  evidence  that  H.  personally,  at  the  time  he  took  his  deed,  had 
knowledge  of  its  existence. 

Heldy  also  that  evidence  that  plaintiff,  claiming  under  the  unrecorded 
deed  took  two  years*  hay  off  the  property  and  arranged  with  F.,  who 
lived  on  an  adjoining  property,  to  look  after  it  for  him,  and  that  F. 
cut  logs  and  pastured  cattle  for  a  time  as  compensation  for  doing 
so,  was  not  sufficient  to  support  a  disseisin,  there  being  evidence  on 
the  other  hand  to  show  that  the  land  was  not  fenced,  and  was 
spoken  of  as  the  **  commons,"  and  that  others  pastured  cattle  there, 
and  that  subsequent  purchasers  obtained  timber  from  it. 

Held^  also,  that  the  trial  judge  was  in  error  in  rejecting  a  copy  of  a 
deed  from  the  registry  office  tendered  on  behalf  of  defendant,  and 
which  purported  to  have  been  executed  by  the  grantor  under  whom 
both  parties  claimed. 

It  is  not  necessary,  in  order  to  procure  the  admission  in  evidence  of  a 
certified  copy  of  a  registered  deed  from  the  books  of  the  registry 
office,  to  also  prove  the  execution  of  the  original  deed,  the  statute 
respecting  the  registration  of  deeds  requiring  proof  on  oath  of  the 
execution  of  the  deed  before  it  is  admitted  to  registry. 

Appeal  from  tl%e  judgment  of  Weatherhe,  C.  J.  in 
favor  of  plaintiff  in  an  action  claiming  damages  for  break- 
ing  and  entering  plaintiff's  close,  and  cutting  down  and 
hauling  away  trees. 

The  judgment  appealed  from  was  as  follows  : 

On  the  8th  day  of  May,  1888,  a  deed  was  made  of  the 
property  in  question  by  one  Nancy  McKenzie  to  H.  I).  B. 
McKehzie,  her  grandson.  He  had  previously  received  a 
deed  of  the  same  property  from  his  grandfather  in  his  life- 
time, on  the  26th  March,  1883,  which  was  registered  in 
1885. 

On  the  26th  May,  1891,  H.  D.  B.  McKenzie  conveyed 
the  same  property  by  deed   to  the  plaintiff  in  this  action 
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On  the  date  of  this  transfer  the  land  had  been,  by  an 
agreement  in  writing  dated  on  the  2nd  day  of  May,  leased 
to  one  Finlay  for  two  years,  and  was  then  in  his  posses- 
sion. Previous  to  the  26th  May,  plaintiff  had  seen  Finlay 
and  informed  him  of  his  intention  to  purchase  the  pro- 
perty, and  on  or  about  the  date  of  the  conveyance  entered 
into  an  agreement  with  Finlay  to  take  charge  of  and 
keep  possession  of  the  property  for  plaintiff. 

Finlay  fenced  the  property  for  several  years  and  held 
it  in  possession  continuously  for  plaintiff  till  the  time  of 
the  trial,  having  been  sometimes  put  to  trouble  in  prevent- 
ing trespasses  on  the  property.  For  one  of  the  trespasses 
this  action  is  brought. 

Subsequently  to  the  dates  of  the  conveyances  above 
mentioned  on  the  1st  June,  1891,  it  is  contended  that  a 
conveyance  was  made  by  Nancy  McKenzie,  to  one  John 
A.  Hood  of  the  same  property. 

Hood  had,  it  appeara,  become  aware  of  the  deed  to 
plaintiff,  and  the  non-registry  of  it,  and  it  is  now  contended 
by  those  claiming  under  Hood  that  a  document  which  was 
burnt  after  Hood  s  death  by  his  son — the  deed  in  question 
— having  been  executed,  while  plaintiff  was  in  possession 
of  the  property  under  the  deed  of  May  26th,  1891,  is 
sufficient  by  reason  of  its  prior  registry  of  some  days  to 
defeat  plaintiff's  title. 

The  case  was  tried  before  me  in  Pictou,  but  owing  to 
delay,  through  misunderstanding,  in  receiving  the  briefs 
agreed  to  be  furnished  on  behalf  of  defendants  till  within 
a  few  days,  the  case  has  not  long  ago  been  disposed  of. 

A  (juestion  arose  at  the  trial  of  vital  importance  as  to 
proof  of  the  deed  and  registry  thereof,  from  Nancy  McKen- 
zie to  Hood.  A  copy  of  such  alleged  deed  from  the  regis- 
try was  tendered  on  the  part  of  the  defence  purporting  to 
have  been  executed  by  Nancy  McKenzie.  Objection  was 
taken  that  the  production  of  such  copy  was  insufficient  to 
dispense  with  proof  of  the  original.  The  argument  is  that, 
under  section  21,  cap.  163,  Revised  Statutes,  1900,  the 
copj^  is  sufficient  without  an}'  proof  of  execution  ;  but  I 
was  not  of  that  opinion.  The  contention  of  plaintiff  is  not 
only  that  there  is  no  proof  of  execution,  but  that  the 
registry  is  defective  because  of  absence  of  due  proof  of 
execution  by  the  parties  to  the  deed. 

The  whole  of  the  evidence  on  the  subject  which  was 
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before  me  is  on  record  to  enable  the  court  to  fully  review 
the  question.  I  did  not  consider  the  evidence  of  Hood, 
who  describes  the  burning  of  the  deed  as  a  worthless  paper, 
as  evidence  sufficient  to  support  an  issue  as  to  execution, 
and  certainly  there  was  no  sufficient  examination  of  that 
burnt  docunienti  without  relation  to  the  alleged  copy  or 
the  writing  on  the  books  of  registry,  to  convince  me  that 
this  witness  could  be  relied  on  to  supplj^  the  contents  of 
the  deed  so  destroyed. 

So  far,  therefore,  as  my  judgment  was  to  be  exercised 
as  to  admission  of  a  substituted  paper  or  substituted  evi- 
dence for  the  original  deed  to  Hood,  I  was  unable  to 
receive  such  evidence,  and  must  find  the  issues  of  fact  on 
that  branch  of  the  case  adversely  to  the  defendants. 

As  a  matter  of  fact,  I  find  also  that,  at  the  time  of  the 
alleged  deed  to  Hood,  the  grantor  was  disseized  of  the 
property,  and  that  it  had  been,  on  the  2nd  of  May,  leased 
by  H.  D.  B.  McKenzie  for  two  years  to  Finlay,  who  was 
in  possession. 

If,  however,  I  should  be  held  to  be  wrong  on  these 
matters  of  fact,  there  are  several  questions  in  contention 
between  the  parties  as  to  priority  of  registry  which  I  need 
not  determine,  but  which,  if  any  opinion  I  could  offer 
would,  in  any  way,  tend  to  determine  the  litigation,  I 
should  not  hesitate  to  discuss. 

My  decision  must,  therefore,  be  for  plaintiff,  and  I 
assess  the  damages,  about  which  there  is  no  dispute,  (the 
question  of  liability  being  disposed  of)  at  S150.  Plaintiff 
will  have  his  costs. 

1905,  Marcli  25th.  H,  Mellish,  K.  C,  in  support  of 
appeal.  We  did  prove  the  execution  of  the  original  deed. 
It  is  not  necessary  to  prove  the  execution  of  the  deed 
itself.  Under  the  circumstances  the  fact  of  registry  is 
the  best  evidence  and  is  lyrirmv  facie  evidence  that  the 
deed  was  executed.  R.  S.  N.  S.  (1900)  c.  163,  s.  21.  The 
certificate  is  not  affected  by  the  omission  of  the  name  of 
Nancy  McKenzie,  she  being  the  only  party  who  would 
execute  the  deed  which  purports  to  be  executed  by  her. 
We  were  entitled  to  put  in  the  evidence  of  Nancy  McKenzie 
in  the  previous  suit  as  admissions  against  her  interest,  she 
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being  plaintiff's  predecessor  in  title.  The  registry  proves 
the  execution.  McKeiizie  v.  Lamont,  2  R.  &  C.  517. 
R.  S.  N.  S.  5th  series,  c.  84,  s.  18  is  the  statute  upon 
which  we  rely.  The  onus  is  on  the  other  side  to  show 
notice.  There  must  be  actual  notice.  We  can  only  lose 
our  priority  by  fraud.  Rosa  v.  Hunter,  7  S.  C.  R  328; 
Griiidley  v.  Blaikiey  N.  S.  R.  The  necessary  notice 
would  be  notice  of  the  deed  from  Nancy  McKenzie  to 
Hugh  McKenzie.  There  is  no  evidence  that  Hood  had 
notice  of  this  deed.  Mere  notice  that  Hugh  McKenzie 
had  a  deed  frouj  somebody  is  no  evidence  of  fraud  on  the 
part  of  Nancy  McKenzie.  As  against  Logan  and  Sutherland 
and  T.  G.  McMullen  there  is  no  evidence  of  notice  what- 
ever. Nancy  McKenzie  was  not  disseized  at  the  date  of 
the  deed  to  us,  the  party  in  possession  being  there  as  her 
tenant.  There  is  no  evidence  that  Finlay  became  McDon- 
ald's tenant.  Once  the  property  became  common  the 
seizin  went  to  the  party  having  the  title.  The  plaintiff  is 
in  effect  bringing  an  action  to  declare  that  the  deed  from 
Nancy  McKenzie  to  Hood  was  a  fraud.  The  time  within 
which  the  action  was  brought  must,  therefore,  be  con- 
sidered. This  is  an  action  on  the  case  and  the  plaintiffs 
action  is,  therefore,  barred  by  the  Statute  of  Limitations 
as  well  as  by  laches.  Logan  and  Sutherland  acquired  a 
perfect  title  by  a  purchase  for  value,  and  once  there  was  a 
perfect  title,  it  cannot  be  affected  by  Hood's  knowledge  or 
that  of  any  subsequent  purchaser.  Trull  v.  Bigelow,  16 
Mass.  406  ;  Gllclcr  v.  Huiit,  24  Pick.  221  ;  Bacoii^ 
Abridgement  "  Fraud,"  (c) ;  Fomeroys  Equit3%  s.  648* 
When  Hugh  McKenzie  gave  his  deed  to  the  plaintiff  he 
was  out  of  possession.  26  S.  C.  R.  341  ;  Rose  v.  PeterkiHy 
13  S.  C.  R.  694.  As  to  the  effect  of  abandonment,  lU 
Masn.  244. 

W.  B.  A.  Ritchie,  K.  C.  contra.  We  have  brought  an 
action  within  six  years  of  the  trespass  and  are,  therefore, 
not  barred  by  the  statute.     Miller  v.  Rofjertson,  35  S.  C- 
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B.  80;  Lownds  v.  Beetle,  10  Jur.  N.  S.  226.  Hugh 
McKenzie  is  the  common  source  of  title.  Our  deed  is  the 
first  in  point  of  time  and  the  tirst  recorded.  The  defen- 
dants claim  title  from  Hugh  through  Nancy  as  the 
assignee  of  Hugh.  It  is  immaterial  under  the  circumstances 
whether  Hugh's  title  deed  was  registered  or  not.  Flint  v. 
Arnold,  2  Met.  627  ;  Stewart  v.  Ferguson,  Hays  Ir.  Exch. 
Cas.  452  ;  i}fill  v.  Hill,  3  H.  L.  C.  828.  A  subsequent 
purchaser  under  the  Registry  Act  means  a  subsequent  pur- 
chaser from  the  same  grantor.  This  is  not  a  case  of  a  sub- 
sequent purchaser  for  consideration,  who  has  first  registered 
his  deed.  The  first  man  in  defendant's  chain  of  title  who 
registered  his  deed  without  notice  registered  after  us 
Our  deed  is  not  void  against  Hood  because  he  had  notice 
and  it  was  registered  before  those  of  subsequent  purchasers. 
Seneve  v.  Seiieve,  2  White  &  Tudor  L.  C.  26 ;  Cogswell  v. 
Graham,  Ritchie's  Eq.  30  ;  City  of  Torovfo  v.  Jarvie,  25 
S.  C.  R.  237.  The  defendant  had  notice  that  there  was  a 
deed  to  us,  or,  at  least,  had  such  knowledge  as  to  put  him 
upon  inquiry  and  he  is,  therefore,  not  a  bona  fide  purchaser. 
The  fact  that  there  were  intervening  purchasers  without 
notice  does  not  help  defendant's  title.  Ford  v.  White,  16 
Beav.  120.  .  There  was  a  disseizin.  As  to  the  proof  of  the 
execution  of  the  original  deed  there  is  no  certificate  that 
the  grantor  executed  the  deed.  R.  S.  N.  S.,  5th  series,  c. 
84,  8.  10.  The  execution  not  being  properly  proved,  the 
deed  is  not  duly  registered  and  tho  copy,  therefore,  cannot 
be  put  in  evidence. 

H.  Mellish,  K.  C,  in  reply.     Smith  v.  McLean,  21  S. 

C.  R  355.  Reference  to  the  deed  shows  that  deponent 
could  only  be  referring  to  the  grantor  who  was  the  only 
person  who  signed.  A  deed  by  a  person  out  of  possession 
is  good  as  against  everybody  except  a  party  in  adverse 
possession.  The  possession  set  up  by  the  other  side  is 
that  of  our  tenant.  Waahbttrn  on  Real  Property,  vol.  3, 
8.  2220.     A  person  holding  under   a  void  deed  cannot  be 
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said  to  be  in  adverse  possession.  9  Wend.  523.  Ford  v. 
White,  16  Beav.  120  proceeds  on  the  ground  that  the 
Registry  Acts  did  not  apply  to  equitable  securities. 

1905,  September  5th.  Graham,  E  J.     One  Nancy  Mc- 
Kenzie  gave  two  deeds  of  the  same  piece  of  land,  the  later 
deed  having   been    registered    before  the  prior  deed  and 
there  are  in  consecjuence  two  chains  of  title,  as  follows  : 
De-eds.  Date.  Regwtry. 

""^^tTltnrxJy^^y    «.!«»«  -Wy    M891. 

Hngl,  D.  B.  McKm™    ■  j „      29,  jgoi . . .  ^^ 

to  rsancy  McKenzie  .  .  (      -^ 

Nancy  McKenzie  to  |,  ,    ^o^^        ^  >•    Tom 

John  A.  Hood P""*^  ^'  ^«»1  ••   J""*    *■  1»^1- 

''"and^Sand^"^*"    j^***^-  23,  1897  ...  Mar.  15.  1897. 

Logan  and  Sutherland       f^^         ,.    lon^       nr       i-   ioht 
f    »f  TIT  11  -^Mar.    (),  1897  ...Mar.  lo,  1897. 

to  McMullen (^  .     * 

McMullen  to  Thomas         /  .        ,  ^   ,  ^^j.       ,  ,       ^  .  ^.^^ 

McDonald \^^'-  ^^'  ^^^^  '  "'^"^y    »,  1902. 

Under. whom  defendants  justify. 

There  is  a  lease  from  Hugh  I).  B.  McKenzie  to  James 
Finlay  for  two  years,  dated  May  2nd,  1891,  in  the  fol- 
lowing terms. 

♦  May  2nd,  1891. 
This  is  to  certify  that  I  did  rent  my  property  to  James 
Finlay,  of   L')rne,  for   two  years,  ten  dollars  a  year. 

/ti-       Ji\      Hugh  D.  Balfour. 
(Signed)      ^^^^^,  McKenzie." 

It  will  bo  noticed  that  tiie  deed  to  Hood  from  Nancy 
McKenzie  was  registered  before  the.  prior  deed  to  Hugh 
D.  B.  McKenzie. 

The  evidence,  however,  tends  to  show  that  Hood  had 
notice.  This,  however,  as  the  authorities  about  to  be  cited 
shew,  is  not  material  as,  later  in  that  chain  of  title,  Logan 
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and  Sutherland,  and  also  Thomas  G.  McMullen,  were  borui 
fide  purchasers  for  value  without  actual  notice.  It  is  con- 
tended that  Thomas  A.  McDonald  who  purchased  for  the 
defendants  had  notice  of  a  previous  deed  when  he  pur- 
chased. But  this  also,  according  to  the  authorities  about 
to  be  cited,  is  not  material,  although  I  think  the  fact  is 
not  established. 

I.  It  is  contended  that  Logan  and  Sutherland  and 
McMullen  are  affected  with  notice  of  Nancy  McKenzie's 
prior  unregistered  deed  to  Hugh  D.  B.  McKenzie,  because, 
at  the  time  they  purchased  the  land,  that  deed  had  in  the 
meantime  been  registered.  That  means  that  registry  of  a 
deed,  at  any  time  and  in  any  order,  although  not  in  the 
chain  of  title  which  they  are  searching,  constitutes  con- 
structive notice  of  its  existence.  That  they  are  obliged  to 
search  not  only  the  title  through  which  their  proposed 
grantor  holds,  but  also  to  search  to  see  if  anyone  in  the 
chain  has  given  a  prior  deed,  registered  subsequently  to 
the  subsequent  deed  in  the  chain.  I  may  say  we  have  not, 
as  they  have  in  Ontario,  a  provision  expressly  making 
registry  notice.  In  my  opinion,  the  registry  of  that  deed 
out  of  the  order  is  not  constructive  notice  to  them  of  its 
existence  and,  besides  that,  there  must  be  actual  notice. 
And  I  rely  for  that  upon  the  decision  of  Ross  v.  Hunter, 
7  S.  C.  C.  289,  and  the  English  authorities  to  establish 
that  position. 

I  also  rely  upon  the  case  of  Ross  v.  Hunter,  to  estab- 
lish what  is  perhaps  preliminary  to  what  I  have  just 
stated,  that  it  is  not  material  whether  Hood,  the  first 
person,  or  Thomas  A.  McDonald,  the  last  person  in  the 
chain,  were  purchasers  for  value,  or  had  notice  of  the  prior 
unregistered  deed  of  Nancy  McKenzie,  provided  Logan 
and  Sutherland  and  McMullen  were  purchasers  for  value 
and  had  not  notice. 

The  provision  of  the  Registry  Act,  R.  S.,  N.  S.,  1900, 
c  37,  8.  15,  is  is  follows : 

"  Every  instrument  shall  as  against  any  person  claim- 
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ing  for  valuable  consideration  and  without  notice  under 
any  subsequent  instt  ument  affecting  the  title  to  the  same 
land  be  ineffective  unless  such  instrument  is  registered  in 
the  manner  provided  in  this  chapter  before  the  registry  of 
such  subsequent  instrument." 

That  provision,  with  the  phraseology  slightly  different, 
came  up  for  decision  in  Rois  v.  Hunter,  7  S.  C.  C.  287. 

One  Caldwell  conveyed  to  Hunter,  by  deed  bearinjr 
date  22nd  August,  1859,  a  certain  easement  upon  his  land 
which  was  not  registered  until  30th  May,  1871.  Caldwell 
afterwards  conveyed  the  land  itself  to  Nash,  15th  July* 
1862,  who  conveyed  to  Foreman,  who  conveyed  to  the 
Bank  of  Nova  Scotia,  which  conveyed  to  the  plaintiff  by  deed 
dated  1st  November,  1872,  a  date  later,  it  will  be  noticed, 
than  the  date  of  registry  of  the  deed  creating  the  ease- 
ment. All  of  these  mesne  conveyances  from  Caldwell  to 
Nash,  &c.,  were  duly  registered. 

This  is  stated  in  the  opinion  of  Ritchie.  C.  J.,  p.  301 ; 

"  This  agreement  under  which  the  encroachments  now 
complained  of  were  made  was  not  recorded,  either  from 
neglect  or  from  a  notion  that  it  did  not  come  within  the 
Registry  Act,  until  th(3  8()th  of  May,  1871,  which  was 
before  the  conveyance  to  the  plaintiff  (Ross).  The  plain- 
tiff, before  completing  his  purchase,  had  the  title  searched 
by  a  solicitor  of  great  experience  w^ho  traced  it  back  to  the 
year  1797,  and  in  so  tracing  it  looked  for  no  conveyance 
or  encumbrance  from  Caldwell  after  the  title  passed  out  of 
him  which  was  on  the  15th  of  July,  1862,  by  deed 
recorded  two  days  after,  etc." 

As  to  this  registry,  the  Chief  Justice,  says  :  *'  It  was 
unknown  to  the  plaintiff  or  the  solicitor  he  employed." 

In  his  judgment,  Ritchie,  C.  J.  cites  a  passage  from 
Sftfjdrn  on  Vendors  and  Purchasers,  p.  761,  as  follows: 

**  Nor  is  registration  of  deeds,  of  itself,  notice  to  a  pur- 
chaser who  was  seized  of  a  legal  estate  at  the  time  of  the 
purchase.  If  a  man  search  the  register  he  wil  1  be  deemed 
to  have  notice,  but  if  a  search  is  made  for  a  particular 
period,  the   purchaser  will  not  by  the  search  be  deemed 
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to  have  notice   of  any  instrument  not  registered  within 
that  period." 

And  for  that  the  author  cites  in  the  note  Hodgson  v. 
Dean,  2  Sim.  &  Stuart,  221,  and  in  the  American  edition 
this  is  added  to  the  note  :  "  In  the  United  States  the  doc- 
trine has  been  differently  settled." 

Sir  Henry  Strong,  at  p.  320,  says  : 

"  Therefore  I  am  of  opinion  that  the  deed  of  22  nd  of 
August,  1859,  was  liable  to  be  defeated  in  favour  of  a 
subsequent  purchaser  for  value,  holding  under  a  registered 
chain  of  title  from  the  same  grantor  who  first  registered 
his  conveyanca  Nash  seems  not  to  have  been  a  grantor 
for  valuable  consideration  ;  in  fact,  it  appears  that  he  was 
in  truth  the  vendor  of  the  easement  to  the  defendant,  for 
the  deed  was  made  at  his  request,  and  the  consideration 
money  was  paid  to  him  as  is  stated  by  Caldwell  in  his 
evidence.  Foreman  was,  however,  a  purchaser  for  value, 
and,  as  such,  entitled,  upon  registering  his  conveyance,  to 
the  protection  of  the  Registry  Act.  The  consequence  is 
that,  from  the  date  of  his  registration  of  the  conveyance 
from  Nash  to  Foreman,  the  deed  of  grant  became,  at  least 
at  law,  void  against  Foreman  and  all  those  claiming 
through  him  as  the  plaintiff  does. 

"  It  is,  however,  alleged  in  the  equitable  rejoinder, 
which  the  defendant  has  filed,  that  the  plaintiff  and  those 
through  whom  he  claims  had  notice  of  the  defendant's 
title  to  their  easement  at  the  time  they  obt-ained  the  con- 
veyance. This  is  only  material  as  regards  Foreman,  the 
first  purchaser  for  value,  for  if  the  deed  of  22nd  August, 
1859,  became  void  as  against  Foreman,  upon  the  registra- 
tion of  his  conveyance,  as  it  did  if  he  had  no  actual  notice 
of  that  instrument,  it  is  equally  void  against  all  subse- 
quent purchasers  claiming  under  him,  even  though  they 
may  have  had  notice.  Notice  to  the  plaintiff  himself  is, 
therefore,  wholly  immaterial  if  Foreman  had  no  notice." 

"  It  is  well  settled  that  nothing  short  of  actual  notice, 
such  notice  as  makes  it  a  fraud  on  the  part  of  the  pur- 
chaser to  insist  on  the  Registry  laws,  is  sufficient  to  dis- 
entitle a  party  to  insist  in  equity  on  a  legal  priority  under 
the  statute." 
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**  I  have  dwelt  more  on  this  point  than  I  otherwise 
should,  for  the  reason  that,  in  the  interval  between  the 
judgment  of  Sir  William  Grant  in  Wyatt  v.  Bomvell,  and 
the  decision  of  the  House  of  Lords  in  the  Agtn  Bank  v. 
Barry,  the  authority  of  the  previous  case  had  been  dis- 
regarded by  Vice-Chancellor,  who,  in  the  case  of  WormaU 
v.  Maitland  35  L.  J.  Ch.  69,  had  held  constructive  notice 
tx)  be  sufficient  to  postpone  a  registered  deed,  and  his 
decision  had  been  followed  by  the  Vice-Chancellor  of 
Ireland,  In  re  Ctdlen's  Estate,  1  L.  R.  Eq.  p.  455.  Both 
these  cases,  however,  were  overruled  by  the  later  cases  in 
the  House  ef  Lords  and  Court  of  Appeal  already  referred 
to." 

t  t  •  •  t 

"  Applying  the  law  of  Courts  of  Equity  thus  settled, 
to  the  facts  of  the  present  case,  it  is  obvious  that 
the  defebdant  does  not  support  his  equitable  rejoinder 
unless  he  proves  actual  notice  of  the  deed  of  22nd  August, 
1859,  to  the  plaintiff  or  to  his  properly  authorized  agent" 

I  refer  also  to  New  Bninsivick  Ry.  Co.  v.  Kdly  26  S. 
C.  C.  341. 

The  Massachusetts  cases  are  the  same  way,  Coyinecticnt 
v.  Bradish  14  Mass.,  296 ;  Iridl  v.  Bigeloxv  16,  Mass.,  506. 
cited  by  counsel  in  Ross  v.  Hunter ;  Morse  v.  Carter  140, 
Mass.,  112;  contra  Flynn  v.  Anidd,  2  Met.  619,  Shaw, 
C.J. 

I  infer  from  the  citations  in  24  Aiii,  &  Eng,  Ency.  150, 
that  there  are  more  States  which  hold  a  different  view  froifl 
that  which  prevails  in  Massachusetts,  which  our  courts 
ordinarily  follow. 

2.  It  will  be  noticed  that  Hugh  D.  B.  McKeozie  con- 
veyed the  land  back  to  Nancy  McKenzie  by  a  deed  which 
was  not  registered,  and  it  is  contended  by  the  plaintiff  that 
the  defendants  claim  under  that  deed.  In  my  opinion 
they  claim  under  the  deed  from  Nancy  McKenzie  who  was 
then  registered  owner,  and  who  conveyed  by  registered 
deed  to  Hood,  there  being  no  other  deed  from  her  then  on 
the  registry. 
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3.  It  is  also  contended  that  there  is  an  oral  agreement 
that  Hood  purchased  subject  to  the  claim  of  the  plaintiff 
which  the  deed  he  relies  on  was  taken  to  secure.  In  my 
opinion,  the  Registry  Act  defeats  that  oral  agreement. 
Miller  v.  Daggan,  21  S.  C.  C.  33. 

4.  Then  it  is  contended  that,  at  the  time  of  the  con- 
veyances given  to  Hood  and  by  Hood  to  Logan  and 
Sutherland  and  by  them  to  Thomas  A.  McDonald,  there 
was  a  diseisin  by  the  plaintiff  who  was  holding  under  the 
unregistered  deed,  and,  therefore,  that  the  conveyances 
were  inoperative. 

It  appears,  by  the  evidence,  that  the  plaintiff  took  two 
years'  hay  from  it.  He  arranged  with  Finlay,  who  lived 
on  an  adjacent  property,  and  who  had  the  lease  from  Hugh 
D.  B.  McKenzie,  already  mentioned,  to  look  after  the  land 
in  dispute  for  him.  Finlay  cut  logs  upon  it  and  pastured 
his  cattle  there  as  compensation  for  looking  after  it,  at 
least,  at  iirst  he  did.  It  was  not  kept  fenced,  in  fact,  it  is 
spoken  of  in  the  evidence  as  *'  commons  "  and  others  pas- 
tured their  cattle  there.  Subsecjuent  purchasers  obtained 
timber  from  it.  There  was  a  mixed  posses.sion  during  this 
period.  The  attornment  is  not  shewn  to  have  taken  place 
before  Hood's  deed,  but,  perhaps,  that  is  not  very  material. 
The  deeds  we  are  considering  are  those  of  Logan  and 
Sutherland  and  McMullen. 

The  learned  judge  who  tried  the  case,  .says : 

"  As  a  matter  of  fact  I  find,  also,  that,  at  the  time  of 
the  alleged  deed  to  Hood,  the  grantor  was  disseised  of  the 
property,  and  that  it  had  been  on  the  2nd  of  May  leased 
by  H.  D.  B.  McKenzie  for  two  years  to  Finlay  who  was 
in  possession." 

In  my  opinion  this  kind  of  disseisin  is  a  question  of 
fact,  and  I  do  not  think  that  the  facts  constitute  what  is 
known  as  a  disseisin,  such  as  in  this  province  and  in  New 
Brunswick  renders  a  deed  of  a  grantor,  subject  to  its 
effect,  inoperative  to  convey  the  title.  I  refer  to  Finlay 's 
possession  at  any  time  when  any  of  the  deeds  was  given. 
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In  Webb  V.  Marsh,  22  S.  C.  R  444,  Strong,  C.  J.,  says: 

'  In  conclusion  I  would  add  that  I  am  not  at  all  satis- 
fied tliat  the  appellant  has  established  tliat  the  possession 
of  Marsh  &  Devlin  amounted  to  disseisin.  An  adverse 
possession  amounting  to  disseisin  of  the  grantor  would  be 
indispensable  to  show  a  deed  void  for  maintenance,  and  in 
a  case  such  as  the  present,  the  party  attacking  the  deed  on 
such  a  ground  should  be  held  to  very  strict  proof." 

I  also  refer  to  the  observations  at  tlie  foot  of  p.  442. 
as  to  the  construction  to  be  given  to  the  Statute  of  Main- 
tenance, 32  Henry  8,  c.  9.  Also  to  the  same  case  19  Ont, 
App.  p.  574,  McLennan,  J.,  and  also  Allen  v.  McH(fey,  1 
Oldright  120,  Young,  C.  J.  In  Robertson  v.  Wilson,  3 
Kerr,  805,  Parker,  J.,  said  :  "  Mere  adverse  possession  will 
not  prevent  a  party  from  conveying ;  it  must  amount  to  a 
disseisin." 

In  this  province  we  have  not  a  statute  similar  to  that 
passed  in  England  and  in  Ontario  which  permits  rights  of 
entry  to  be  conveyed.  It  has  never  been  decided  that  the 
Statute  of  Maintenance,  32  Hen.,  8,  c.  9,  against  selling 
pretended  titles  is  in  force  in  this  province  and  under  the 
authority  of  Uniticke  v.  Dickson,  James  R  287,  it  might 
well  be  held  otherwise. 

But  inasmuch  as  that  statute  has  been  declared  to  be 
only  the  expression  of  the  common  law,  it  has  been  treated 
as  if  it  was  in  force,  but  it  i»  subject  to  the  fate  of  all 
obsolete  statutes.  Allen  v.  McHeffey,  1  Oldright  120, 
Young,  C.  J. 

However,  the  Registry  Act  must  be  considered  as  mod- 
ifying its  application. 

In  the  province  of  New  Brunswick,  where  this  doctrine 
usee's  deed  being  inoperative  was  well  considered 
.  Barnes,  Berton's  Reports,  642,  it  was  afterwards 
b  the  entry  upon  and  possession  of  land  under  an 
ired  deed  will  not  operate  as  a  disseisin  against  a 
nt  purchaser  having  a  registered  deed. 
ayson  v.  Good,  3  Kerr  273,  Amelia  Kennott  con- 
le  land  in  question  to  the  plaintiff  by  deed  of  4th 
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November,  1829,  which  was  not  registered  until  the  9th 
day  of  March,  1833.  The  plaintiff  entered  into  possession. 
"It  appeared,  also,  that  the  plaintiffs  had  claimed  title  to 
this  lot  under  the  deed  from  the  making  thereof,  and  acts 
of  possession  were  shown  by  them  for  a  considerable 
period  before  the  bringing  of  this  action,  and  that  the 
defendant  had  entered  on  the  possession." 

Amelia  Kennott  conveyed  by  deed  of  bargain  and  sale 
to  William  Kennott,  dated  17th  January,  1833,  registered 
the  23rd  January,  1833,  stating  the  consideration  at  £268. 
This  consideration  was  one  of  the  issues  tried.  Then  there 
were  regular  conveyances  duly  registered  from  William  to 
John  W.  Kennott,  and  from  him  to  Thomas  Boyd,  and 
from  him  to  the  defendant.  Good,  the  last  deed  being  dated 
and  registered  in  March,  1842. 

At  the  trial,  it  was  contended  by  the  plaintiffs  that 
the  deed  of  Amelia  Kennott  and  the  possession  of  the 
plaintiffs  under  it  operated  as  a  disseisin  of  Amelia  Ken- 
nott, and  that  her  deed  to  William  Kennott,  though  first 
recorded,  did  not  convey  any  title,  nor  did  anything  pass 
by  the  subsequent  conveyances,  but  the  learned  trial  judge 
was  of  a  different  opinion.  There  was  a  rule  granted. 
In  the  court  above  Chipman,  C.  J.,  said  : 

"  The  other  ground  on  which  the  rule  was  granted  was 
the  misdirection  of  the  judge  in  telling  the  jury  that  there 
was  no  adverse  possession  by  the  plaintiff's  which  would 
prevent  the  operation  of  any  of  the  deeds  under  which  the 
defendant  claims  title.  The  validity  of  this  objection 
must  depend  on  the  question  whether  at  the  date  of  any 
of  these  deeds  the  plaintiffs  were  in  possession  of  the  land 
as  disseisors." 

Blackstone,  vol.  3,  p.  171,  speaking  of  abatement, 
intrusion,  and  disseisin,  says  : 

"  These  three  species  of  injury  are  such   wherein   the 

entry  of  the  tenant  ab  initio  as  well  as  the  continuance  of 

his   possession    afterwards  is    unlawful.      Now    here    the 

original  entry  of  the  plaintiffs  was  lawful.     They  entered 

18 — X.  S.  B.  38. 
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under  a  deed  which,  although  not  registered,  gave  them  a 
good  title  defeasible  by  a  subsequent  deed  for  valuable 
consideration  and  registered  before  the  plaintiffs'  deed,  and 
the  same  possession  is  continued  when  the  subsequent 
deeds  are  given.  Such  possession  was  clearly  wrongful 
but  it  is  very  clear  that  wrongful  possession  alone  will  not 
constitute  a  disseisin.  That  disseisin  is  necessary  to  pre- 
vent the  operation  of  the  subsequent  deed  is  decided  in  the 
case  of  Doe  v.  Barnes.  The  doctrine  of  estates  by  disseisin 
is  one  w^hich  the  courts  will  hardly  be  induced  to  favour 
beyond  the  strict  rules  of  law,  and  were  we  to  give  it 
effect  in  a  case  like  the  present,  we  should  render  nugatory 
the  provisions  of  the  Registry  Act  by  giving  to  a  party 
under  an  unregistered  deed  an  estate  by  mere  wrongful 
possession,  which  the  legislature  has  declared  he  shall  not 
hav^e  by  virtue  of  liis  deed.*' 

The  rule  nisi  for  a  new  trial  w^as  discharged. 

In  Ontario,  before  the  passage  of  the  statute  14  and  15, 
Vic.  c.  7,  enabling  a  right  of  entry  to  be  conveyed,  and 
practically  repealing  the  vstatute  32,  H.  VIII,  c  9,  against 
selling  a  pretended  title,  the  question  of  the  effect  of  a 
sale,  and  the  prior  registry  of  a  subsequent  deed  came  up 
for  discussion.  It  was  held  that  in  registering  titles  a 
conveyance  by  deed  registered  after  a  prior  conveyance  by 
deed  not  registered  is  not  a  purchase  of  a  pretended  title 
within  32  H.  VIII,  c.  9.  Major,  qui  tarn  v.  Reynolds,  H. 
r.,  6  Vic,  Ont.  Digest,  v.  3,  p.  (5097. 

Baby,  qui  tarn  v.  Watson.  13  U.  C.  R.  531,  was  an 
action  for  the  penalty  under  32  H.  VIII,  c.  9. 

John  Gauvin  Watson  w-as  the  owner  of  certain  lands 
conveyed  to  the  plaintiff  by  deed  which  was  never  regis- 
tered. The  plaintiff  conveyed  to  others  who  registered 
their  deeds.  The  defendant  (John  Gowrie  Watson,  son 
and  heir-at-law)  subsequently  conveyed  by  release  the 
same  land  to  one  William  Sheldon,  which  was  also  regis- 
tered. The  defendant  (the  son  and  heir)  had  never  been 
in  possession  of  any  part  of  the  land,  but  the  persons  to 
whom  the  plaintiff  had  conveyed  were  in  possession  after 
the  plaintiff  conveyed. 
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Robmson,  C.  J.,  said  : 

"  Xow  looking  at  the  facts  of  the  case  before  us,  it  is 
true  that  the  defendant  when  he  made  his  deed  to  Sheldon 
had  no  right  of  entry,  for  his  father  s  deed  to  the  plaintiff 
was  binding  upon  himself  and  upon  the  defendants  who 
claimed  under  him ;  and  though  liable  to  be  defeated  by 
the  prior  registry  of  a  subsequent  conveyance,  yet  no  right 
of  entry  or  title  of  any  kind  remained  in  the  defendant  at 
the  time  he  gave  his  deed  to  Sheldon  nor  till  the  registra- 
tion of  the  subsequent  deed,  and  so  far  he  came  within  the 
statute  of  Henry  VIII  that  he  would  have  been  liable,  if 
anyone  now  can  be,  to  the  penalty  imposed  by  it.  But 
when,  by  the  registry  of  the  deed  to  Sheldon,  that  deed 
had  gained  priority  over  the  deed  to  the  plaintiff,  then  in 
order  to  carrj^  out  the  Registry  Act,  we  must  hold  that 
deed"  (the  deed  of  plaintiff)  '*  to  have  been  in  its  incep- 
tion, fraudulent  and  void,  in  which  case  a  right  of  entry 
was  always  continuing  in  the  defendant  the  same  as  if 
that  deed  had  never  been  made. 

In  the  case  of  Major,  qui  tarn  v.  Reynolds  in  this  court, 
Hilary  Term,  6  Vic,  the  same  view  was  taken  of  this 
point,  and  we  adhere  to  that  opinion.  The  consequence  is 
that  the  deed  to  Sheldon  must,  so  far  as  the  Statute  of 
Maintenance  is  concerned,  be  considered  as  lawful,  and  the 
plaintiff  was,  therefore,  properly  non-suited.*' 

But  there  is  a  case  still  more  in  point. 
In  Doe  d.  Major  v.  Reynolds,  2  U.  C.  R.  318,  Robin- 
son, C.  J.,  says : 

"  I  think  it  right  to  add  that  I  do  not,  at  present, 
understand  how,  in  cases  generally  under  the  Registry  Act, 
such  an  objection  could  be  permitted  to  prevail.  The  very 
intention  of  the  statute  is  to  compel  persons  to  register 
their  deeds  at  the  peril  of  having  their  title  defeated  by 
deeds  subsequently  made.  Now,  suppose,  that  A.  B.  con- 
veys to  C.  D.,  who  goes  into  possession  but  never  registers 
his  deed,  and  that  he  afterwards  conveyed  to  E.  F.,  who 
does  register.  How  is  the  statute  to  be  carried  into  effect 
in  such  cases  if  the  latter  deed  must  be  treated  as  an 
invalid  conveyance  under  the  Statute  of  Maintenance,  by 
reason  of  C.  D.  being  in  possession  claiming  the  fee  ? 

The  intention  of  these  statutes  and  of  the  principle  of 
the  common  law,  of  which  they  are  an  affirmance,  is  that 
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the  real  owner  of  the  estate  must  bring  his  action  himselt 
dispossess  the  occupant,  and  not  sell  his  right  of  action  to 
another.  But  in  the  supposed  case  A.  B.  could  bring  no  such 
action  himself,  his  deed  would  estop  him  ;  and  besides  the  fee 
is  in  truth  for  the  time  in  C.  D.  It  is  only  the  registry  of 
the  subsequent  deed  which,  under  the  statute,  changes  the 
«tate  of  things  and  renders  C.  D.  liable  to  be  dispossessed. 
But  when  the  deed  cannot  be  registered  until  it  has 
been  made;  and  if  when  made  it  w^ere  held  to  be  void 
under  the  Statutes  of  Maintenance,  the  first  grHntee  would 
still  hold  possession  under  his  fraudulent  deed  and  the 
provision  of  the  Registry  Act  would  fail  of  its  effect." 

And  this  is  the  way  he  deals  witli  the  case  of  a  tenant 
who  was  in  possession  under  the  grantee  under  a  prior 
unregistered  deed.  For  much  reliance  is  placed  here  upon 
the  fact  that  Finlay  was  in  possession  and  that  his  pos- 
session operated  as  a  disseisin. 

"  If  it  had  been  a  deed  of  bargain  and  sale  to  a  pur- 
chaser, then  it  appears  to  me  that  Arthur  Watkins  could 
legally  have  made  such  a  deed,  notwithstanding  the  pos- 
session of  Chauncey  Reynolds,  (the  tenant)  for  he  was  not 
in  possession  tortiously  holding  out  the  true  owner ;  he 
was  merely  enjoying  his  astate  for  years  w^hich  was  right- 
ful ;  and  his  occupation,  under  such  circumstances,  could 
not  have  the  effect  of  disseising  any  one.  It  would  be 
referred,  of  course,  to  his  true  title  as  a  tenant  bound  to 
yield  up,  and,  as  we  must  suppose,  intending  to  yield  up 
the  possession  to  the  true  owner,  whoever  he  might  be,  as 
soon  as  his  term  should  expire.  The  real  reversioner  could 
surely,  during  his  occupation,  sell  his  reversion  without 
violating  the  statute,  32  Henry  VIII. 

.  .  .  .  •  I  • 

But  now,  if  we  can  hold  that  the  unregistered  deed 
from  William  Watkins  to  Henry  Major  must,  in  consequ- 
ence of  the  registry  of  the  later  deed  from  his  heir  to 
Samuel  Major,  be  treated  as  fraudulent  and  void  under  the 
Registry  Act,  then  we  must  regard  Arthur  Watkins  as 
being  the  owner  of  the  reversion  on  the  14th  April,  1842, 
and  not  John  Major,  and  accordingly  Chauncey  Reynolds 
(the  tenant)  must  be  considered  as  occupying,  at  that  time, 
under  Arthur  Watkins  as  owner  of  the  fee  and  not  under 
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John  Major  who,  the  Rej^stry  Act  now  compels  us  to  say, 
by  reason  of  the  new  fact  that  has  occurred,  was  not  in 
point  of  law  the  true  owner  of  the  fee ;  his  deed  from 
Henry  Major  being  given  under  a  title  now  ascertained  to 
be  fraudulent  and  void,  and  consequently  incapable  of 
transmitting  a  right  to  any  one." 

In  Waters  v,  Shade,  2  Grant  Ch.  464,  Esten,  V.  C.  said : 

"  The  Registry  Act  in  avoiding  the  prior  deed  avoids 
also  the  possession  under  it  and  the  grantor  is  in  the  event 
deemed  to  have  been  always  in  possession." 

In  Ireland  and  in  Ontario  where  Registry  Acts  are  in 
force  it  has  been  held  that  actual  notice  that  lands  are  in 
the  tenancy  of  a  third  person  is  not  such  notice  of  that 
person's  title  thereto,  as  will  avoid  the  effect  of  the 
Registry  Act. 

Pophara  v.  BcUdivin,  2  Jones,  320;  McVUy  v.  Trenouth, 
9  Ont  Law  Reports,  105.  In  Roe  v.  Braden,  24  Grant, 
Ch.  589,  the  headnote  is : 

'*  In  the  case  of  a  registered  title  actual  notice  of  the 
title  of  an  adverse  claimant  is  required  to  affect  the  grantee 
holding  under  a  registered  instrument.  The  mere  fact 
that  such  adverse  claimant  is  in  actual  possession  of  the 
land  is  not  suflRicient  notice,  nor  will  it  be  actual  notice,  if 
the  grantee  is  aware  of  the  fact  that  a  person  other  than 
his  grantor  is  in  possession." 

And  in  Sherboneait  v.  Jeffs,  15  Grant,  574,  this  appears 
in  the  note : 

"  Poasession  is  not  such  notice  as  under  the  late  Regis- 
try Act  postpones  a  registered  deed  to  the  prior  unregis- 
tered title  oi  the  party  in  such  possession." 

I  refer  also  to  Soden  v.  Stevens,  1  Grant,  348. 

I  have  cited  these  cases,  but  the  opinion  of  Strong,  J. 
in  Ross  V.  Homier  is  to  the  same  effect.  If  the  possession 
of  the  person  who  holds  the  unregistered  deed  is  not  notice 
under  that  statute  to  prevent  the  operation  of  the  Registry 
Act,  I  do  not  see  why  merely  changing  the  name  and  call- 
ing the  possession  a  disseisin  will  defeat  it.  In  the  cases 
last  cited  it  surely  would   have  occurred    to  the  learned 
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counsel  and  judges  to  deal  with  the  possession  of  a  claimant 
in  the  aspect  of  disseisin  as  well  as  notice. 

5.  I  do  not  agree  with  the  view  that  under  the  Evi- 
dence Act,  R.  S.  (1900)  c.  163,  s.  21,  a  party  must  in  addi- 
tion to  the  proof  there  required,  in  order  to  procure  the 
admission  in  evidence  of  a  certified  copy  of  a  registered 
deed  from  the  books  of  the  registry,  also  prove  the 
execution  of  the  original  deed. 

The  statute,  respecting  registry  requires  proof,  on  oath 
of  the  execution  of  the  deed  before  it  is  admitted  to  regis- 
try, and  this  having  been  done,  further  proof  on  that  point, 
in  order  to  make  the  copy  evidence  at  the  trial,  is  not 
required.  A  certified  copy  from  the  registry  would  be  in 
no  better  position  than  any  copy  or  oral  proof  of  the  con- 
tents, if  execution  of  the  original  deed  had  to  be  proved. 
And  then  there  is  the  difficulty  which,  in  fact,  exists  here, 
that  all  the  parties,  and  the  witnesses  and  the  registrar 
may  be  dead. 

I  have  never  known  of  a  ruling,  before  this  one,  that 
the  execution  of  the  original  must  be  proved  and  I  have 
seen  the  admission  of  copies  contested  upon  all  possible 
grounds.  It  would  destroy  the  chief  advantage  of  this 
provision,  if  proof  of  the  execution  of  the  original  deed  is 
required.  I  also  think  that  the  record  of  the  oath  for 
registry  is  regular  and  sufficient.  The  court  may  give  the 
judgment  which  the  court  below  should  have  given  and  may 
now  receive  this  deed  in  evidence  and  avoid  the  necessity 
of  sending  the  case  back  for  a  new  trial.     Order  57,  rule  5. 

The  appeal  ought  to  be  allowed  and  the  action  dis- 
missed with  costs. 

Russell,  J.  concurred. 

Fraser,  J. — The  defendant  appeals  from  the  judgment 
of  Weatherbe,  C.  J.  on  a  judgment  awai-ding  Si 50  for 
trespass  to  lands  at  Lome  in  Pictou  County.  Both  parties 
claim  through  one  Nancy  McKenzie.     In  May,   1888,  she 
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gave  a  deed  to  Hugh  D.  B.  McKenzie  which  was  not 
recorded  until  July  8th,  1891.  On  the  26th  day  of  May, 
1891,  Hugh  conveyed  to  the  plaintiflF,  but  this  deed  was 
not  recorded  until  the  l7th  of  June  following.  On  the 
26th  day  of  May  of  the  same  year  Hugh  D.  B.  McKenzie 
reconveyed  the  land  back  to  Nancy  who,  on  June  Ist., 
three  days  afterwards,  gave  a  deed  to  John  Andrew  Hood 
through  whom  the  defendants  clai  n.  The  former  deed 
was  not  recorded,  but  the  one  to  Hood  was  recorded  on 
the  4th  of  June,  1891. 

In  February,  1897,  Hood  conveyed  to  Fulton  J.  Logan 
and  Spencer  Sutherland  Who  registered  their  deed  on  the 
15th  day  of  March  following.  These  parties  sold  to  Thomas 
McMullen,  the  deed  being  dated  on  the  6th  of  March  and 
registered  on  the  15th  of  the  same  month,  189  T. 

On  the  16th  day  of  April,  1902,  McMullen  conveyed 
to  Thomas  A.  McDonald.  This  deed  was  recorded  on  the 
8th  of  June  following. 

On  May  2nd,  1891,  both  Hugh  D.  and  Nancy  McKenzie 
signed  the  following  memorandum  :  "  This  is  to  certify  that 
I  did  rent  my  property  to  James  Finlay  of  Lome,  for  two 
yeai-s,  ten  dollars  a  year.'*  It  is  claimed,  although  l)oth 
names  follow  each  other  as  if  both  had  executed  it,  that 
Nancy  McKenzie  was  only  a  witness.  I  do  not  think 
much  depends  on  this  writing. 

The  consideration  njentioned  in  the  deed  from  Nancy 
McKenzie  to  Hood  is  $200.00.  There  is  no  doubt  that  all 
the  deeds  from  Hood  to  Logan  and  Sutherland,  from  Logan 
and  Sutherland  to  McMullen  and  from  McMullen  to  Thomas 
A.  McDonald  were  for  valuable  considerations  and  that 
neither  Hood's  immediate  grantees,  nor  McMullen  ever 
heard  or  knew,  at  the  time  they  took  the  deeds,  of  any 
claim  held  by  plaintiff  or  any  one  else  against  the  pro- 
perty. Thomas  A.  McDonald  heard  some  rumours,  but 
accepted  the  statements  made  to  him  that  plaintiff  had  no 
legal  claim  against  the  property. 


Digitized  by 


Google 


280  THE     NOVA     SCOTIA     REPORTS,     1905. 

The  action  is  against  Mark  McDonald  and  Charles 
Rosa.  The  former  is  the  son  of  Thomas  who  purchased 
the  land  for  defendants.  The  trespasses  were  comnntted 
with  the  leave  and  license  of  Thomas  and  the  trespasses 
are  admitted. 

The  learned  trial  judge  rejected  the  certified  copy  of 
the  deed  from  Nancy  McKenzie  to  John  A.  Hood,  of  June 
1st,  1891.  When  this  was  done  judgment  must  have 
inevitably  been  in  plaintiff'^s  favour.  The  original  deed 
was  burned  by  Hood's  son,  who,  after  his  father's  death, 
destroyed  it  with  other  papers  belonging  to  his  father  that 
he  considered  of  no  value.  In  his  judgment,  the  learned 
judge  says  :     (The  judgment  is  set  out  in  full,  ante  p.  261.) 

The  conclusions  arrived  at  as  above  set  out  were  not 
very  strongly  urged  by  the  plaintiffs  counsel  at  the  argu- 
ment. He  rather  insisted  that  the  certificate  of  the  magis- 
trate was  insuflicient.  It  was  in  the  following  words, — I 
add  the  registrars  certificate: 

'■'  In  witness  wliereof  the  parties  to  tliese  presents  have 
hereto  set  their  hands  and  seals  the  day  and  year,  first 
above  written. 

After  the  above  deed  was  read"^ 
and    explained  to    the    said 
Ntincy  McKenzie,  she  signed, 
sealed  and   delivered  in  the 
presence  of 

John  R.  Sutherland. 
I  certify  that  John  R.   Sutherland,   subscribing  wit- 
ness to  this  deed,  made  oath  before  me  that  the  same  was 
signed  and  executed  m  his  presence  by  the  therein  named 

(Sgd.)  Thos.  J.  Gray,  J.  P, 
I,  John  Yorston,  Registrar  of  Deeds  for  the  County 
of  Pictou,  do  hereby  certify,  that  the  within  and  foregoing 
is  a  true  copy  taken  from  the  books  of  regist«^y  for  the 
said  county  of  a  certain  deed  made  by  Nancy  McKenzie 
of  Lome,  in  the  county  aforesaid,  to  John  Andrew  Hood, 
of  Westville,  in  the  county  aforesaid,  merchant,  dated  the 
first  day  of  June,  A.  D.  1891,  and  registered  on  the  4th 
day  of  June,  A.  I).  1891,  in  book  99,  pages  528   and  524 


her 
yNANCY    A'  McKENZIE  (L.  S.) 
mark. 
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of  said  books  of  registry,  in  my  custody  as  registrar  as 
aforesaid. 

Dated  at  Pietou  in  the  county  of  Pictou,  this  3rd  day 
of  June,  A.  D.  190  k 

(Sgd.)     John  Yorston,  Registrar. 

The  grantor,  grantee,  witness  and  the  registrar  who 
was  in  office  when  the  deed  was  registered  are  all  dead. 
The  present  registrar  was  examined  and  testified  to  the 
following  facts. 

"  I  am  the  Registrar  of  Deeds  at  Pictou.  Tliis  is  a 
copy  of  a  document  that  purports  to  be  recorded  in  the 
books  of  the  Registry  of  Deeds  Office  at  Pictou.  (G-c). 
This  is  my  certificate  on  the  back  of  it.  I  believe  that 
the  copy  in  this  office  is  in  the  handwriting  of  young 
Ferguson  who  was  in  the  office,  at  that  time.  His  father. 
John  Ferguson  was  registrar,  at  that  time.  It  purports  to 
be  registered  on  the  4th  of  June,  1891.  I  did  not  look  to 
see  whether  the  original  is  in  the  office  now." 

(It  is  admitted  that  the  registrar  has  searched  and 
cannot  find  ih&  original.) 

Mr.  Gray,  the  magistrate,  swears  he  was  a  J.  P.  in 
1891,  and  was  residing  at  Westville,  but  does  not  remem- 
ber about  the  circumstances.  He  did  not  know  John  R. 
Sutherland,  but  knew  a  Robert  Sutherland.  J.  W.  H. 
Sutherland  proves  John  R.  Sutherland  who  was  his  cousin, 
lived  in  Westville  in  1891.  Some  called  him  Robert, 
others  Bobby.  He  was  not  called  John  as  a  rule,  but  his 
full  name  was  John  Robert  Sutherland. 

John  R.  Hood,  son  of  John  A.  Hood,  swears  he  saw  the 
original  deed  from  Nancy  McKenzie  to  his  father.  That 
the  witness  was  John  R.  Sutherland.  He  says  it  was 
endorsed  Nancy  McKenzie  to  John  Andrew  Hood,  and  was 
signed  by  Nancy  McKenzie.  He  says  there  was  a  magis- 
trate's certificate  and  that  the  land  conveyed  was  at  Lome- 
He  had  heard  his  father  say  he  got  advice  about  the  land 
at  Lome. 

Jessie  Hood,  widow  of  John  A.  Hood,  confirms  the  son 
as  to  the  burning  of  the  deed,  and  that  she  remembers  the 
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deed.  They  thought  that  as  the  land  was  sold  the  deed 
was  of  no  service.  There  was  no  motive  to  destroy  itaa 
it  was  the  best  evidence  of  John  A.  Hood  s  title. 

The  deed  was  rejected  because  the  learned  judge  says 
lie  would  not  receive  the  admission  of  a  substituted  paper 
or  substituted  evidence  of  the  original  deed  to  Hood. 
With  great  deference,  I  think,  on  the  evidenct:  relating  to 
the  original  deed,  if  the  certified  copy  is  admissible,  the 
learned  judge  was  wrong  unless  Mrs.  Hood  and  her  step- 
son are  to  be  disbelieved,  for  which  I  see^  no  grounds.  The 
evidence  was  amply  sufficient  to  show  that  the  deed,  a 
certified  copy  of  which  was  tendered,  existed.  The  only 
contention  between  the  plaintiff  and  Hood,  during  all  the 
years  both  were  claiming,  was  as  to  which  of  them,  under 
their  respective  deeds,  held  priority  of  title.  Though  the 
question  of  the  admissibility  of  the  deed,  on  the  question 
of  registry,  was  not  directly  decided,  still  counsel  for  the 
plaintiff  strongly  ccmtended  it  could  not  be  received 
because  the  certificate  of  the  J.  P.  stopped  short  at  the  word 
"  named  "  without  adding  the   name   "  Nancy  McKenzie." 

The  deed,  like  all  deeds,  is  between  the  party  of  the 
first  and  second  part.  Only  the  party  of  the  first  part  is 
required  to  sign  it.  Before  the  name  of  the  witness,  John 
R.  Sutherland,  in  the  attestation  clause,  are  the  words, 
"  after  the  above  deed  was  read,  and  explained  to  the  said 
Nancy  McKenzie,  she  signed,  sealed  and  delivered  in  the 
the  presence  of."  The  name  of  the  grantor  is  not  often 
mentioned  in  this  attestation  part  of  the  deed.  The  inser- 
tion of  the  name  in  this  clause  though  the  absence  of  it 
would  not,  I  think,  be  fatal,  is  suggestive.  The  certificate 
says  it  was  signed  and  executed  by  the  "  therein  namcnl." 
Nancy  McKenzie  was  therein  (that  is  in  the  deed)  named, 
and  she  was  the  only  one  that  did  sign  it.  The  grantee  did 
not,  nor  was  it  necessary  that  he  should  sign.  Indeed,  in 
this  country  the  grantee  never  signs  the  deed. 

I  think  it  would  be  straining  language  to  hold  that  on 
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its  face  these  words  are  not  equivalent  to  or  do  not  include 
as  much  as  if  *'  Nancy  McKenzie"  was  written  after  the 
word  "  named."  Named  ecjually  applies  to  the  singular  as 
well  as  plural 

Sec.  10  c  84,  R.  S.,  Fifth  Series,  under  which  the  deed 
in  question  was  registered,  provides  it  shall  be  upon  the 
oath  of  one  of  the  subscribing  witnesses  to  the  due  execu- 
tion thereof  by  the  parties  executing  the  same. 

The  word  used  in  the  certificate  is  **  executed  "  which 
conforms  to  the  woixis  in  section  10.  There  is  no  express 
requirement  of  the  statute  not  complied  with  as  was  the 
case  in  3  Pu(,8ley  74,  or  24  l\  C.  Q.  B,  574.  9  Gravfs  Ch. 
345  relates  to  the  omission  of  a  christian  name  in  a  mort- 
gage and  23  Pick,  80  decided  that  if  a  deed  of  land  be 
recorded  without  having  been  acknowledged  before  a  mag- 
istrate the  record  is  of  no  effect.  These  are  the  cases  cited 
by  the  plaintiff,  none  of  which  are  in  point.  The  sole 
question  here  is  was  sec.  10,  c.  84  complied  with.  I  am  of 
opinion  it  was  The  only  question  remaining,  if  the  deed 
is  admitted,  is  who  is  entitled  t?  recover.  So  far  as  the 
acts  of  posse&sion  are  concerned,  I  think  the  advantage  is 
in  favour  of  Hood  and  his  successors.  No  disseisin  in 
favour  of  the  plaintiff  is  shewn.  Plaintiff  contends  tliat 
Finlay,  who  was  in  possession  under  the  McKenzies, 
became  his  tenant.  Finlay  disproves  that.  He  says 
McDonald  did  not  tell  him  he  was  going  to  get  the  pro- 
perty till  two  or  three  months  after  he  got  the  agreenient 
of  May  ?nd,  189'1.  Plaintiff  says  no  one  has  been  living 
on  the  property  for  thirteen  years.  Hood  took  a  house 
from  the  land.  Plaintiff  sold  some  logs  off  the  land  the 
year  he  got  the  deed.  Once  when  hay  was  cut  by  Hood 
or  some  parties  for  him,  he  carried  it  away.  Finlay  says 
he  saw  different  parties  cutting  on  the  place.  He  pro- 
tested, but  they  went  on  working.  He  never  paid  rent  to 
anyone,  and  he  says  everyone's  cattie  ran  on  the  land. 
Were  this  a  contest  between  Hoixl  and  the  plaintiff,  the 
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matter  of  ownership  would  be  more  difficult  than  betweeu 
the  parties  to  this  action.  Hood  sold  to  Logan  and  Suth- 
erland for  a  valuable  consideration,  the  grantees  knowing 
nothing  of  the  plaintiff's  claim.  When  they  sold  to  Mr. 
McMullen,  neither  they  nor  McMuUen  bad  any  knowledge 
of  plaintiff's  dted.  Neither  had  McMullen  any  such  know- 
ledge when  he  sold  to  Thomas  A.  McDonald,  except  that 
McDonald  said  something  to  about  a  dispute.  McDonald 
says  he  never  heard  positively  that  McDonald  had  a  deed 
until  af  cer  he  bought,  and  that  any  rumors  he  heard  had 
no  impression  on  him  because  he  thought  there  was  no 
difficulty. 

Lord  Kenyon  said  in  Pasley  v.  Freenutn,  3  T.  R.  51 : 

"  A  person  does  not  have  recourse  tD  common  conversation 
to  know  the  title  of  an  estate  which  he  is  about  to  pur- 
chase." 

In  this  province  title  is  primarily  shewn  by  the  facts 
disclosed  in  the  office  of  the  Registrar  of  Deeds.  And 
after  three  deeds  of  the  same  property  preceding  his  own, 
I  do  not  think  any  burden  was  laid  on  him  to  enquire 
concerning  rumours  affecting  the  title.  I  think  neither  he 
nor  his  predecessors  in  title  at  least  as  far  back  as  Logan 
and  Sutherland,  could  be  bound  except  by  actual  notice. 
As  the  deed  from  Nancy  McRenzie  to  Hood,  as  well  as 
the  subsequent  deeds,  was  for  valuable  consideration,  and 
Hood's  deed  was  first  registered,  the  plaintiff's  deed  is  void 
and  he  cannot  recover.  He  is  precluded  by  c.  84,  R  S., 
5th  Series  then  in  force. 

See  Hull  v.  liujelow,  16  Maas.,  406. 

It  is  unnecessary  to  enter  upon  the  question  whether 
the  plaintiff  is  barred  by  the  Statute  of  Limitations,  or  his 
laches,  if  he  had  a  legal  interest  in  the  land,  in  not  attempt- 
ing to  remove  for  a  dozen  years  the  cloud  upon  his  title. 
In  the  view  I  take  of  the  case  this  is  unnecessary. 

The  appeal  will  be  allowed  with  casts,  and  the  plain- 
tiff's action  dismissed  with  costs. 
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TowNSHEND,  J. — This  is  an  action  for  trespass  on  the 
land  in  dispute  in  which  the  question  of  title  is  involved. 
The  defendants  justify  as  the  servants  of  Thomas  A. 
McDonald.  Each  of  the  parties  derives  title  from 
Nancy  McKenzie,  who  appears  to  have  been  the  owner, 
and  at  one  time  resided  on  the  land.  Nancy  McKenzie, 
on  the  8th  May,  1888,  conveyed  it  to  Hu^h  D.  B.  McKen- 
zie, her  son,  or,  as  he  is  sometimes  called  in  the  evidence, 
Balfour.  Hugh  D.  B.  McKenzie,  on  the  26th  May,  1891, 
conveyed  it  to  the  plaintiff.  Nancy's  deed  to  Hugh  was 
not  registered  until  the  8th  July,  1891,  and  Hugh's  deed 
to  the  plaintiff  was  not  registered  until  the  17th  June, 
1891.  In  the  meantime,  on  the  29th  May,  7  891,  Hugh 
re-conveyed  to  Nancy,  but  this  deed  has  not  been  regis- 
tered. On  the  Ist  June,  1891,  Nancy  conveyed  to  John 
A.  Hood  by  deed  registered  on  the  4th  June,  1891,  thir- 
teen days  before  plaintiff's  deed  was  registered.  On  the 
23rd  February,  1897,  Hood  conveyed  to  Logan  and  Suther- 
land whose  deed  was  registered  on  the  16th  March,  1897. 
On  the  6th  March,  1897,  Logan  and  Sutherland  conveyed 
to  Thomas  G.  McMullen,  who  registered  on  the  15th 
March,  1897,  and  McMullen  conveyed  to  Thomas  A. 
McDonald  on  the  16th  April,  1902,  registered  on  the  8th 
July,  1902.  This  is  a  full  statement  of  the  deeds  given, 
and  the   dates  of  registry  of  the  parties  respectively. 

It  is  contended  by  the  plaintiff  that  Hood's  deed  is 
void  for  several  reasons. —  (1)  That  he  was  not  a  purchaser 
for  value  without  notice — in  fact,  that  he  took  it  with  full 
notice  of  the  prior  unregistered  deed  from  Nancy  to  Hugh, 
and  from  Hugh  to  the  plaintiff,  and  there  can  be  no  doubt 
that  this  is  true,  but  this,  in  itself,  would  not  affect  the  title 
of  an  innocent  purchaser  from  him  without  notice,  and 
Thomas  A.  McDonald  having  got  his  deed  from  such 
innocent  purchaser,  even  though  he  knew  of  the  original 
fraud  of  Hood,  would  not  be  affected  by  it.  Hwll  v.  Bige- 
hu\  16  Mass.,  406 ;  Oibsaa  v.  Hunt,  24  Pick.  221. 
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(2)  The  plaintiff  contends  that  the  title  he  had  accjuired 
was,  in  fact,  first  registered  as  against  the  defendants,  and 
those  through  whom  they  derive  title,  except  Hood  s  deed, 
and,  in  respect  to  Hood's  deed,  it  was  void  and  conveyed 
nothing  to  him.  Although  Hugh  re-conveyed  to  Nancy 
on  the  29th  May,  1891,  that  deed  has  never  been  regis- 
tered, and  he,  having  already  conveyed  to  the  plaintiff,  had 
no  title  to  convey,  and  at  the  date  Hood  registered  Nancy's 
deed  to  him,  the  4th  June,  1891,  she  had  no  title  to  the 
land.  On  the  17th  June,  1891,  plaintiff  registered  his 
deed  from  Hugh,  and  on  the  8th  July,  1891,  Nancy's  deed 
to  Hugh  was  registered,  thus  placing  on  the  registry  a 
complete  title  to  the  plaintiff,  and  prior  to  any  other  con- 
veyance except  Hood's  invalid  deed,  and,  as  to  that,  the 
records  do  not  show  any  title  in  Nancy  to  give.  So  far 
then  as  priority  of  registration  has  been  invoked  by 
defendants  for  their  protection,  I  am  of  opinion  that  it  can- 
not avail  them,  and  that  the  plaintiff^s  title  regularly 
derived  from  the  true  owner  was  first  on  record. 

The  statute,  it  will  be  observed,  only  protects  pur- 
chasers who  have  firet  registered  their  deeds.  By  c.  84, 
R.  S.,  5th  Series,  sec.  18:  "Deeds  or  mortgages  of  land 
duly  executed,  but  not  registered,  shall  be  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  coasidera- 
tion  who  shall  first  recrister  his  deed  or  mortsfasfe  of  such 
lands."  Sec.  15  of  R.  S.,  1900,  does  not  materially  differ 
so  far  as  this  point  is  concerned.  Now,  treating  all  the 
purchasers  from  Hood  down  to  Thomas  A.  McDonald  as 
purchasers  for  valuable  consideration  without  notice,  it  is 
plain  that  all  their  conveyances  were  registered  subse^iuent 
to  those  of  the  plaintiff',  and,  therefore,  they  can  take  no 
benefit  from  the  Registry  Act  by  reason  of  priority  in 
registration,  and,  this  being  so,  it  has  already  been  shewn 
they  can  only  trace  their  title  to  Hood  whose  deed  from 
Nancy,  I  have  already  pointed  out,  was  fraudulent  and 
void.  The  subse(iuent  purchasers  have  nothing  to  com- 
plain of.     Had  they  used  the  ordinary  precaution  of  con- 
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suiting  the  records  they  would  have  found  that,  at  the  date 
of  their  respective  purchai^es,  so  far  as  the  registry  dis- 
closed anything,  the  title  to  the  land  was  in  the 
plaintiff,  and  not  in  Hood.  They  would  have  found  that 
Hood  had  no  more  right  to  convey  this  property  than  he 
had  to  describe  in  his  deed  the  land  of  any  other  person. 

Flynf  V.  Arnold,  2  Met.  <)19. 

There  is,  however,  another  serious  difficulty  in  defen- 
dants' way.  Before  Hood  got  his  deed  from  Nancy,  June, 
1891,  Hugh,  the  then  undoubted  owner,  had  leased  the 
land  to  James  Finlay  who  had  taken  possession  there- 
under, and  when  Hugh  conveyed  to  the  plaintiff  on  the 
26th  day  of  May,  1801,  Finlay,  on  being  so  informed  by 
the  plaintiff,  attorned  to  him,  and  became  his  tenant  for 
the  term  of  the  lease,  and  afterwards  occupied  and  took 
charge  of  it  for  the  plaintiff.  Nancy,  therefore,  at  the 
time  she  executed  the  deed  to  Hood,  on  the  1st  June, 
1891,  was  in  fact  disseised  and  the  plaintiff  was  in  posses- 
sion under  his  deed  adversely.  By  well  settled  law  in 
this  province,  under  such  conditions,  her  deed  conveyed 
nothing  to  the  purchaser.  As  stated  by  Graham,  E.  J.,  in 
Cahoon  v.  Farh,  25  N.  S.  R.  7,  it  is  the  law  of 
this  province  that  the  deed  of  a  disseisee,  during  the  con- 
tinuance of  the  disseisin  is  inoperative  to  convey  title  as 
against  the  disseisin. 

See  also  Mayette  v.  Hubert,  2  Thorn.  420.  Other 
decisions  of  our  court,  on  this  point  will  be  found  in 
Wliedock  v.  Munnis,  1  N.  S.  D.  332  ;  Miller  v.  Wolfe,  30 
N.  S.  R.  284  ;  DoitU  v.  Keefe,  34  N.  S.  R.  19  and  Brown  v. 
Dody,  36  N.  S.  R.  72. 

Finlay 's  evidence  is  important.  This  is  the  menior- 
andum  of  lease  under  which  he  occupied  the  property  : 

"  This  is  to  certify  that  I  did  rent  my  property  to  James 
Finlay  of  Lome,  for  two  years,  ten  dollars  a  year.  Signed 
Hugh  D.  Balfour  and  Nancy  McKenzie  as  witness." 
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He  says  : 

"  The  ao^eement  referred  to  the  propeny  in  dispute 
I  saw  McKenzie  sign  that  document.  Nancy  McKenzie 
signed  as  a  witness.  Plaintift*  told  me  he  had  bought  the 
property ;  said  he  was  the  owner  of  it.  This  was  about 
1891.  He  said  for  me  to  take  charge  of  it.  When  he 
said  he  was  the  owner  I  a^eed  to  take  charge  of  it  and 
to  look  after  it  for  him.  I  fenced  it  for  four  years  up  to 
that  and  pastured  it  with  my  own  cattle.  I  fenced  it 
nearly  a  mile  taking  it  in  square.  For  looking  after  the 
place  I  got  logs  and  pasture  besides.  During  the  four 
years  William  McDonald  took  logs  off.  He  took  it  two 
years  after  1891.  I  have  been  pasturing  right  along  up 
to  the  present  time.  I  saw  different  parties  cutting,  and 
asked  them  who  authorized  them.  I  stopped  two  or  three 
different  parties." 

Reference  has  been  made  to  the  case  of  Payson  v.  Good 
3  Kerr,  N.  B.  279,  in  which  Chipman,  C.  J.,  speaking  of 
the  effect  of  disseisin,  says : 

"  Now  here  the  original  entry  of  the  plaintiffs  waS 
lawful.  They  entered  under  a  deed,  which,  although  not 
registered,  gave  them  a  good  title,  defeasible  by  a  subse- 
quent deed  for  valuable  consideration,  and  registered  before 
the  plaintiff's  deed,  and  the  same  possession  is  continued 
when  the  subsequent  deeds  are  given.  Such  possession  was 
clearly  wrongful,  but  it  is  very  clear  that  wrongful  posses- 
sion alone  will  not  constitute  a  disseisin.  That  disseisin  ia 
necessary  to  prevent  the  operation  of  subsequent  deeds  is 
decided  in  the  case  of  Doe  v.  Barnes,  Berton's  Reps.  426. 
The  doctrine  of  estates  by  disseisin  is  one  which  the  courts 
will  hardly  be  induced  to  favor  beyond  the  strict  rules  of 
law,  and  were  we  to  give  effect  to  it  in  a  case  like  the 
present,  we  should  render  nugatory  the  provisions  of  the 
Registry  Act  by  giving  to  a  party  entering  under  an 
unregistered  deed  an  estate  by  mere  wrongful  possession, 
which  the  legislature  has  declared,  he  shall  not  have  by 
virtue  of  his  deed." 

Now  I  think  this  case  differs  in  many  respects  from 
T  consideration  by  the  court  in  Payson  v.  Good. 
;Kenzie  entered  into  possession  under  his  deed 
cy,  dated  May  8th,  1888,  and  leased  the  same  to 
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Finlay,  who  had  possession  for  him  until  he  conveyed  to 
the  plaintiff,  May  26th,  1891.  True,  neither  of  these  con- 
veyances was  registered  until  after  Hood's  deed  from 
Nancy,  June  1,  1891,  registtTed  on  June  4,  1891.  Hood  s 
deed,  however,  we  have  seen,  was  fraudulent  and  void,  and 
gave  him  no  right  or  title  to  the  land  as  against  plaintiff, 
and,  at  the  date  of  the  conveyance  and  registry,  Nancy 
had  no  title,  either  herself  or  on  the  registry,  to  convey ; 
Hugh  had  conveyed  to  the  plaintiff  three  days  before 
Nancy  got  the  reconveyance  from  him  which  has  never 
been  registered.  In  the  meantime,  and  before  any  of  the 
subsequent  purchasers  got  their  deeds  or  registered  them, 
the  plaintiff's  deed  from  Hugh,  as  well  as  Hugh's  from 
Nancy,  were  registered  ;  that  is  to  say  in  June  and  July, 
1891  ;  whereas  the  deed  of  the  first  purchaser  from  Hood 
was  not  registered  until  March,  1897. 

It  will  thus  be  seen  "  that  plaintiff's  deed  has  not  been 
defeated  by  a  subsequent  deed  for  valuable  consideration, 
and  registered  before  plaintiff's  deed,"  and  that  is  the 
proposition  laid  down  in  the  case  referred  to.  The  pos- 
session of  the  plaintiff  was  not  in  any  sense  wrongful  so 
far  as  the  defendant  is  concerned,  and  this  though,  when 
he  acquired  title,  plaintiff  was  in  possession,  and  continued 
in  possession  under  a  duly  registered  title  prior  in  point 
of  time  to  the  title  under  which  defendant  claims. 

It  is  not  necessary  to  enter  upon  the  question  how  far 
Thomas  A.  McDonald  had  notice  of  plaintiffs  title  when 
he  bought.  It  is  evident  that  he  knew  there  w^as  some 
difficulty  in  this  respect,  probably  enough  to  require  him 
to  make  investigation.  However,  this  does  not  become 
important,  in  the  view  I  have  taken  of  the  question.  Nor 
is  it  of  any  consequence  that  Hood  may  have  believed  that 
plaintiff  only  held  the  land  as  security  for  his  debt.  This 
is  not  the  eflect  of  the  evidence,  and,  if  it  were  so,  it  is  not 
proved  that  Hood  paid  or  offered  to  pay  the  plaintiff  the 
amount  of  his  claim. 
19 — x.  s.  R.  38. 
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I  cannot  concur  with  the  learned  trial  judge  in  his 
reasons  for  rejecting  as  evidence  a  certified  copy  of  the 
deed  from  Nancy  McKenzie  to  Hood.  It  was  proved  that 
the  original  deed  had  been  burned  and  destroy  d  by  Hood 
soon  after  his  father's  death  as  of  no  value.  Chapter  163, 
R.  8.,  sf'C.  21,  expreasly  provides  that  "  a  copy  of  any  deed 
or  any  document  from  the  books  of  registry,  certified 
under  the  hand  of  the  registrar  of  deeds,  or  proved  to  be  a 
true  copy  taken  therefrom,  shall  be  taken  as  evidence  in 
the  place  of  the  original,  if  it  be  made  to  appear  to  the 
court  by  the  affidavit  of  the  party,  his  agent  or  solicitor, 
that  sucli  original  is  not  in  the  possession  or  under  tht^ 
control  of  the  party,  and  that  he  has  been  unable  to  pro- 
cure the  same."  All  these  requirements  Wr?re  proved  in 
this  case  as  well  as  in  the  notice  recjuired  to  be  given 
under  sec.  22.  All  that  the  law  required  having  been 
done,  tlie  certified  copy  or  proved  copy  are,  no  doubt, 
receivable  in  evidence  without  proof  of  the  execution  of 
the  rniginal  deed. 

I,  also,  aui  of  opinion  that  the  Hood  deed  was  suffic- 
iently proved  for  the  purpose  of  registry.  The  concluding 
words  in  the  affidavit  of  proof  "  in  his  presence  by  the 
therein  named  "  could  only  refer  to  Nancy  McKenzie,  as 
she  is  the  only  party  to  the  deed  who  purported  to  have 
signed  and  executed  the  same. 

I  agree  in  the  conclusion  of  the  learned  trial  judge, 
*'  as  a  matter  of  fact,  that,  at  the  time  of  the  alleged  deed 
to  Hood,  the  grantor  was  disseised  of  the  property  "  and 
that  for  that  reason,  as  well  as  the  other  pointed  out  in  the 
foregoing  remarks,  the  defendants  are  not  entitled  to  suc- 
ceed in  this  appeal  which  should  be  dismissed  with  costA. 

Appeal  allowed,  and  action  dismissed  with  costs. 
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Kennedy  v.  The  Acadia  Pulp  &   Paper  Mills 
Co.,  Ltd.,  et  al. 

Before  Townshend,   J.,   Graham,    E.  J.,  and    Fraser,   J. 

Corporation — Action    to  recover  money  piid  for  shares  —Statements  con- 
tained   in   prjspectus  —Responsibility   of  directors — Words 
**  reserve  fnnd,*'  ^''  appropriated^"  ^*  working  capital." — 
Application  of  moneys  to  other  purposes  than  those 
stated— Burden  of  proof 

PlantifF  sought  to  recover  payments  made  to  the  defendant  company 
and  damages  on  account  of  statements  alleged  to  be  false  and 
fraudulent  contained  in  a  prospectus  issued  by  the  directors  of  the 
company  on  the  faith  of  which  plaintiff  was  induced  to  subNcribe  and 
pay  for  a  number  of  a  new  issue  of  preference  shares. 

One  of  the  principal  matters  complained  of  was  a  statement  to  the 
effect  that  undrawn  profits  or  assets  of  the  company  to  a  large 
amount  had  been  appropriated  to  a  **  reserve  fund,"  whereas,  as 
plaintiff  alleged,  the  company  never  had  any  reserve  or  sinking  fund. 

The  evidence  showed  that  profits  which  were  supposed  to  have  been 
earned,  instead  of  being  distributed  in  dividends,  were  transferred 
to  an  account  referred  to  and  known  as  the  '*  reserve  account." 

Held^  affirming  the  judgment  of  the  trial  judge,  that  the  words  *'  reserve 
fund,"  as  used  in  the  prospectus,  did  not  necessarily  mean  a  reserve 
fund  which  was  invested,  but  the  important  thing  was  the  reserving 
of  the  amount  out  of  property  available  for  distribution  in  dividends, 
and  appropriating  it  in  the  books  of  the  company  to  meet  con- 
tingencies, which  was  shown  in  this  c  ise  to  have  been  done  And 
that  even  if  plaintiff  understood  the  fund  to  be  invested  this,  in  the 
case  of  a  manufacturing  company,  would  not  be  a  material  repre- 
sentation which  would  influence  the  conduct  of  plaintiff  in  taking 
shares. 

Held,  also,  it  appearing  that  the  directors  employed  competent  man- 
agers, upon  whom  they  were  dependent  for  information,  and  that 
iheir  auditor  used  due  care  in  the  performance  of  his  duties,  that 
the  directors  were  not  responsible  for  a  representation  in  regard  to 
the  cost  of  materials,  affecting  the  profits,  which  was  not  discovered 
to  be  mistaken  until  sometime  after  the  prospectus  had  been  issued. 

Held,  also,  as  to  a  representation  in  the  prospectus  as  to  the  appro- 
priation of  profits  earned  in  payment  of  dividends  on  common  and 
preferred  stock,  that  the  expression  **  appropriated  "  did  not  mean 
**  paid,"  but  that  the  sum  mentioned  was  appropriated  or  devoted 
to  a  particular  purpose  and  might  be  payable  later. 

The  prospectus  contained  a  representation  that  the  proceeds  of  the 
isMue  of  stock  would  be  applied,  am^ng  other  things,  to  replacing 
**  working  capital "  already  expended  in  the  erection  of  a  mill, 
known  as  **Cowie's  mill." 

Held,  that  the  words  **  working  capital  "  were  not  a  technical  expres- 
sion or  likely  to  mislead  plaintiff,  it  being  usual  to  speak  of  money 
used  in  the  business  of  a  company,  whether  borrowed  on  debentures 
or  raised  by  the  sale  of  shares,  as  "  capital." 

Held,  also,  as  to  the  application  of  moneys  to  other  purposes  than 
tho.se  mentioned  in  the  prospectus,  that  the  burden  was  on  plaintiff 
to  show  that  the  directors,  at  the  time  the  prospectus  was  framed, 
intended  that  the  proceeds  of  the  new  shares  should  be  so  applied, 
or  that,  on  proper  inqniry,  they  would  have  learned  that  the  money 
could  not  be  applied  in  the  way  stated  and  were  reckless. 
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Appeal  from  the  judgment  of  Russell,  J.,  in  favor  of 
defendants  in  an  action  claiming  damages  for  certain  false 
and  fraudulent  representations  alleged  to  have  been  made 
by  defendants,  whereby  plaintiff  was  induced  to  purchase 
shares  in  the  stock  of  defendant  company,  a  rescission  of 
the  contract  for  sale  of  said  shares,  and  a  return  of  the 
sum  of  $7,500  paid  on  account  thereof,  with  interest  and 
costs. 

The  learned  judge  stated  his  reasons  as  follows  : 

The  action  is  brought  by  plaintiff  who  subscribed  for 
shares  in  the  defendant  company  on  a  prospectus  issued  in 
April,  1902.  It  is  admitted  that  the  statements  contained 
in  the  prospectus  were  incorrect  and  that  the  claim  for  a 
rescission  of  the  contract  cannot  be  resisted.  But  plaintiffs 
counsel  contends  that  the  evidence  goes  further  and  sup- 
ports the  claim  for  damages  for  misrepresentations  made 
by  the  directors  of  the  company  in  the  praspectus,  on  the 
faith  of  which  the  stock  was  subscribed  for.  Since  the 
decision  in  Derry  v.  Peek  in  the  House  of  Lords,  the 
criticism  of  that  decision  by  Sir  Frederick  Pollock  in  the 
Law  Quarterly  Magazine  and  the  reply  of  Sir  William 
Anson  in  a  subsequent  number,  there  can  be  nothing  left 
to  learn  as  to  the  principles  to  be  applied  in  fixing  the 
liability  of  the  directors  for  damages.  As  Anson  clearly 
shows  in  his  reply  to  Pollock,  there  had  been  a  confusion 
growing  up  between  negligence  and  fraud  as  grounds  of 
liability.  Able  judges  had  assumed  that  if  the  directors 
were  negligent  in  not  acquiring  the  proper  information 
about  the  affairs  of  their  company,  and  made  mis-state- 
ments, which,  but  for  such  negligence,  they  would  not 
have  made,  they  must  be  held  liable  to  persons  deceived 
by  their  representations,  in  the  same  manner  as  if  the 
representations  had  been  made  with  knowledge  that  they 
were  false.  I  am  not  sure  that  in  the  present  case,  even 
under  such  a  doctrine,  the  defendants  could  have  been  held 
liable.  They  appear  to  have  selected  competent  and  honest 
officials,  and  to  have  subjected  their  operations  to  periodical 
examination  by  skilled  and  trustworthy  auditors.  They 
were  themselves  misled  as  to  the  position  of  the  company, 
At  the  date  of  the  issue  of  the  prospectus,  and  they  must 
necessarily  have  misled  the  subscribers  to  the  stock.     The 


Digitized  by 


Google 


KENNEDY   V.   ACADIA   POLP  ft   PAPER   MILLS   CO.      293 

qnestion  is  whether  they  did  so  under  circumstances  such 
as  to  justify  an  action  for  deceit,  for  which  it  is  necessary 
that  the  plaintiff  should  show  that  their  representations 
were  made  either  with  knowledge  that  they  were  false,  or 
with  a  reckless  disregai"d  whether  they  were  true  or  false. 
I  do  not  attempt  anj^  analysis  of  the  evidence  for  the 
simple  reason  that  there  is  none  whatever,  which,  in  my 
judgment,  supports  the  claim.  The  only  statement  in  the 
praspectus  as  to  which  I  could  have  had  any  doubt  is  the 
statement  to  the  effect  that  the  profits  for  the  years  from 
1898  to  1901  inclusive  had  been  appropriated  among  other 
things  to  a  "reserve  f \ind  "  of  SI 7,250.  There  was  no 
such  "  fund  ",  properly  so-called,  but  profits  were  in  good 
faith  supposed  to  have  been  earned,  which,  in  place  of 
being  distributed  in  dividends,  had  been  transferred  from 
the  profit  and  loss  account  to  another  account  in  the  books 
which  is  referred  to  by  the  bookkeeper  in  his  evidence  as 
a  "  reserve  account."  The  expert  accountant  called  by  the 
plaintiff  concedes  that  it  would  have  been  all  right  to  have 
put  the  $17,250  in  the  prOvSpectus  as  a  reserve,  but  he 
objects  only  to  calling  it  a  reserve  fund.  He  is  probably 
correct  that  the  question  is  whether  the  plaintiff  or  any- 
body else  who  would  have  been  prepared  to  subscribe  for 
stock  on  the  strength  of  this  supposed  reserve  fund  would 
have  been  any  less  likely  to  subscribe  if  it  had  been  called 
in  the  prospectus  a  reserve.  I  cannot  think  so,  but,  fur- 
thermore, I  incline  to  think  that  the  statement  here  in 
regard  to  a  reserve  fund,  even  accepting  the  evidence  of 
the  expert  without  any  qualification,  was  as  near  to  the 
actual  facts  as  the  statement  in  Derry  v.  Peek  about  the 
right  to  use  steam  power.  Neither  statement  was  in  exact 
accordance  with  the  facts.  Both  were  made  in  good  faith. 
It  was  held  in  Derry  v.  Peek  that  no  action  for  damages 
would  lie  and  I  must  so  decide  in  this  case.  The  claim 
for  rescission  has  been  both  admitted  and  proved,  and  the 
claim  for  damages  will  be  dismissed. 

1905,  March  29th.  H.  Mellish,  K.  C,  in  support  of 
appeal.  As  a  matter  of  fact  there  was  no  reserve  fund 
at  all,  and  it  is  a  mis-statement  that  these  profits  were  no^ 
taken  out  and  appropriated.  It  is  admitted  that  the  pro- 
fits as'shown  in  the  prospectus  were  not  earned.     The 
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dividends  said  to  have  been  paid  were  not  in  fact  all  paid, 
the  real  pasition  being  that  there  was  not  sufficient  money 
to  pay  the  dividends  and  they  were  simply,  in  some  cases, 
credited  to  the  accounts  of  stockholders.  The  money 
obtained  from  the  sale  of  stock  was  not  used  for  the  pur- 
poses set  out  in  the  prospectus,  but  was  used  to  liquidate 
the  general  liabilities.  The  dividends  were  not  paid  out 
of  profits  but  out  of  the  proceeds*  of  the  stock.  We  are 
within  Derry  v.  Peeky  14  App.  Cas.  337  and  on  the  authority 
of  that  case  we  are  entitled  to  succeed.  No  moral  fraud 
is  necessary.  Directors  are  responsible  for  the  woi"ds  they 
use.  Here  they  have  said  there  was  a  reserve  fund,  when 
they  knew  that  there  was  no  reserve  fund.  It  is  admitted 
that  the  plaintiff  relied  on  the  prospectus  and,  the  state- 
ment as  to  the  reserve  fund  being  material,  it  must  be 
taken,  in  the  absence  of  evidence  to  the  contrary,  that  he 
relied  on  that.  The  onus  is  on  the  directors  to  show 
that  they  thought  there  was  a  reserve  fund.  Kerr  on 
Fraud  &  Mistake,  p.  25  et  seq.)  Redgrave  v.  Heaiyi,  20 
Ch.  D.  13. 

W.  B.  A.  Ritchie,  K.  C,  and  W.  A.-  Henry,  contra. 
Glasier  v.  R(Ms,  42  Ch.  D.  436  ;  Anga.s  v.  Clifford,  (1891) 
2  Ch.  449  :  Le  Lievre  v.  Gould,  (1893)  1  Q.  B.  498.  The 
burden  was  on  the  plaintiff^  to  prove  that  the  words 
"  reserve  fund  "  were  understood  by  him  in  a  sense  differ- 
ent from  reserve.  Smith  v.  Chadwick,  20  Ch.  I).  79  ;  5.  C. 
9  App.  Ca '.  187  ;  Glasi-r  v.  Rolls,  42  Ch.  D.  436  ;  Starkey  v. 
Bank  of  EiKjland,  (1903)  A.  C.  llC.  There  is  no 
evidence  of  bad  faith.  The  word  "  appropriated  "  is  not 
equivalent  to  "  paid."  The  fact  that  the  plans  of  the  com- 
pany were  varied,  after  the  prospectus  was  issued  does  not 
prove  fraud. 

H.  Mdlitfh,  K.  C,  in  reply.  Lindley  on  Companies, 
p.  87  ;  Kerr  on  Fraud  &  Mistake,  pp.  419,  420.  A  reserve 
fund  is  at  least  something  that  has  been  set  aside,  and 
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there  cannot  be  said  to  be  an  appropriation  until  some- 
thing is  set  aside,  which  was  never  done  here.  Lindley 
on  Companies,  p.  94. 

1905,  Sept.  5.  Graham,  E.  J.  delivered  the  judgment 
of  the  court. 

This  is  an  appeal  from  a  judgment  dismissing  so  much 
of  the  plaintiff's  action  for  damages  as  is  brought  against 
the  directors  of  the  defendant  company  for  statements  in 
a  prospectus,  alleged  to  bo  fraudulent,  on  the  faitli  of  which 
the  plaintiff  vsubscri bed  for  75  of  the  new  issue  of  prefer- 
ence shares. 

The  defendant  company  was  incorporated  by  an  Act  of 
the  Legislature  of  this  province,  c.  05,  of  the  Acts  of  1897, 
which  is  in  pretty  much  the  usual  form  and  which,  by  our 
statute,  is  a  public  act. 

Its  main  object  was  the  nianufacturing  of  pulp  to  l)e 
used  in  making  paper,  accjuiring  the  wood  from  the  forest, 
manufacturing  it  into  pulp,  and  shipping  the  pulp  abroad 
to  market.  It  had  very  full  powers.  It  was  by  this  Act 
enabled  to  actjuire  the  properties  of  two  other  companies — 
the  Milton  Pulp  Company  and  the  Morgan  Falls  Pulp  Com- 
pany— and  it  did  acquire  them.  There  were  two  mills 
acquired,  one  on  the  Liverpool  River,  in  Queens  County, 
and  the  other  on  the  LaHave  River,  in  Lunenburg  County. 
There  was  also  acquired  the  right  to  take  up  some  24,000 
acres  of  timber  land. 

By  the  year  1900  they  had  borrowed  SI 00,000  on 
debentures  and  issued  Si 00,000  of  preference  shares  and 
$550,000  of  common  shares,  and  not  only  had  added  to, 
but  improved  the  properties  originally  ac(|uired. 

The  head  office  of  the  company  was  at  Halifax,  the 
Board  of  Directors,  with  one  exception,  being  Halifax  men, 
and  the  managing  director  resided  there.  There  were  two 
men  who  attended  to  the  practictil  part  of  getting  the  logs 
to   the  mills,   manufacturing,    etc.     One,   at  Milton,   was 
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manager  for  the  two  mills  on  the  Liverpool  River,  and  the 
other,  at  New  Germany,  was  manager  for  the  mill  on 
the  LaHave  River. 

The  business  was  carried  on  for  four  years  at  a  hand- 
some profit,  and,  subject  to  v/hat  I  shall  have  to  say 
presently  in  respect  to  the  profits  for  the  year  1901,  the 
correctness  of  the  following  statement  contained  in  the 
prospectus  has  not  been  successfully  attacked. 

"  The  profits  after  deducting  all  management  expenses 
for  each  of  the  subsequent  years,  were  as  under : — 

Carried  forward  from  1897    statement.  .S        105.46 

Year  ending  December  31st,  1898 34.124.87 

"1899 24,324.08 

"1900 32,123.20 

"1901 15,61^.20 

8106,289.81" 

In  the  books  an  account  was  opened  called  the  reserve 
account,  and  for  the  year  1899,  $10,000  of  the  profits  for 
that  year  were  kept  back  from  payment  of  dividends,  and 
were  placed  to  the  credit  of  that  account.  For  the  year 
1900,  a  further  sum  of  $8,150  was  credited  in  the  same 
way.  For  the  year  1901,  $1000  was  transferred  from  this 
account  to  the  profit  and  loss  account. 

By  the  close  of  1901,  $2000  of  the  debentures  had 
been  paid  ofi*,  and  there  was  a  sinking  fund  for  bond 
redemption  of  $15,000.  The  dividends  on  the  preference 
shares  at  the  rate  of  7  per  cent,  had  been  regularly 
declared,  and  three  dividends,  the  last  declared  on  the  3l8t 
March,  1901,  on  the  common  shares,  amounting  in  all  to 
$24,750,  had  been  declared. 

In  August  of  1900,  the  company  decided  to  erect  the 
Cowie  Falls  mill,  on  the  Liverpool  River,  at  a  cost  of 
$40,000.  This  work  extended  into  the  year  1901.  And 
an  Act  having  been  obtained  from  the  Legislature,  1899, 
Ci  171,  enabling  the  company  to  issue  further   preference 
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shares,  it  was  decided  to  raise  $100,000  by  the  issue  of 
preference  sharea 

On  the  11  til  of  February,  1902,  three  of  the  directors, 
Messrs.  John  F.  Stairs,  R  E.  Harris,  K.  C,  and  Walter  C. 
Jones  were  appointed  by  the  directors  a  committee  to  pre- 
pare a  prospectus,  and  on  the  18th  of  February  it  was 
submitted  to  the  board  and  passed.  It  is  dated  the  22nd 
of  April,  1902. 

It  is  founded  upon  the  yearly  statements  prepared  for 
the  shareholders  with  certain  calculations  based  upon 
them. 

This  prospectus  reached  the  plaintiff,  and  in  May» 
1902,  he  subscribed  for  75  shares  and  paid  for  them  in 
instalments,  as  follows: — On  the  15th  day  of  May,  the 
23rd  of  July,  and  the  1 6th  day  of  August. 

Of  the  new  issue  of  these  preference  shares,  shares 
amounting  to  882,600  were  issued,  realizing  875,700.32  net. 

The  year  1902  turned  out  to  be  a  bad  year  in  more 
ways  than  one,  and  in  the  spring  of  1903,  when  the  report 
was  made  up  for  the  year  1902,  there  was  a  balance  at  the 
debit  of  the  profit  and  loss  account  of  821,695.32,  after 
crediting  817,259  transferred  from  the  reserve  account. 

The  plaintiff'  naturally  complains  at  such  a  result,  and 
contends  that  it  disclosed  a  condition  of  the  company's 
affairs  which  related  back  to  a  period  anterior  to  the  date 
of  the  prospectus,  and  shows  that  the  statements  contained 
in  that  document  must  have  been  false. 

These  are  the  breaches  of  the  represcTitations  contained 
in  the  praspectus  as  set  out  in  the  statement  of  claim  : 

"The  said  representations  were,  to  the  knowledge  of 
defendants,  and  each  of  them,  at  all  times,  false  in  every 
particular,  and  the  profits  arising  from  the  defendant  com- 
pany's operations  for  the  several  years  mentioned  in  para- 
graph 3  A  hereof,  did  not  amount  in  any  of  said  years  to 
the  sums,  or  any  of  them,  set  out  in  said  paragraph,  or  to 
any  sum,  and  if,  during  any  of  said   years,  any  profits 
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arose  from  said  operations,  said  profits  were,  for  each  and 
every  of  said  years,  very  much  less  than  the  amounts  set 
forth  in  said  paragraph,  and  the  said  profits  were  not,  nor 
was  any  part  tliereof, .  appropriated  to  any  of  the  purposes 
set  forth  in  said  paragraph. 

"That  the  preferred  stock  referred  to  in  paragraph 
3  C  hereof  was  not  in  whole  or  in  part  issued  for  any  of 
the  purposes  or  reasons  set  forth  in  said  paragraph,  and 
the  proceeds  of  such  issue  was  not  in  whole  or  in  part 
applied  for  any  of  the  purposes  set  forth  in  said  paragraph, 
or  at  any  time  intended  to  be  so  applied  ;  that  the  annual 
average  net  earnings  of  said  company,  during  the  four 
years  ending  the  31st  of  December,  1901,  was  not  826,568, 
but  a  much  smaller  sum,  if  any  sum,  and  the  actual  aver- 
age profit  per  ton  of  pulp  manufactured  vva*s  not  S2.46  per 
ton,  but  a  much  smaller  sum,  if  any  sum,  and  the  said  pro- 
fits for  the  years  1898-1901  had  not  been  S2  80  per  ton, 
but  a  much  smaller  sum,  if  any  sum,  and  would  not  under 
any  conditions  have  amounted  in  any  year,  or  for  any 
time,  to  any  sum  except  a  sum  far  below  either  the  sum  of 
S2.46  or  S2.80.  That  no  sinking  fund  amounting,  at  any 
time,  to  $12,000,  or  any  sum,  and  no  interest  was  ever 
paid  out  of  the  profits  of  said  business,  and  the  said  com- 
pany was  at  the  time  of  the  issuing  of  said  prospectus,  and 
for  a  long  time  before  and  thereafter,  in  an  insolvent  con- 
dition, and  unable  'to  meet  its  liabilities  as  they  became 
due,  and  the  proceeds  of  the  sale  of  said  preferred  stock 
was  always  intended  to  be  applied  by  the  defendants,  and 
was  by  them  applied,  to  pay  off  urgent  current  liabilities 
of  said  company  to  enable  it  to  continue  doing  business, 
which  it  would  have  been  unable  to  do  had  not  said  pre- 
ferred stock  been  sold,  and  the  said  company  never  had 
any  available  reserve  fund  or  sinking  fund,  and  the  said 
funds  and  said  profits  were,  and  each  of  them  was  created 
by  inflating  the  value  of  the  assets  of  the  Hiiid  company 
beyond  their  actual  value,  and  were,  in  fact,  fictitious  and 
never  existed,  all  of  which  matters  and  things  defendants 
and  each  of  them  at  all  times  well  knew." 

At  the  hearing  the  first  matter  complained  of  was  that 
the  undrawn  profits  or  assets  represented  by  the  item  of 
$17,250  in  the  reserve  account  were  improperly  called 
a  "reserve  fund."  This  is  the  statement  in  the  pros- 
pectus : 


Digitized  by 


Google 


KENNEDY  V.  ACADIA  PULP  &  PAPEK  MILLS  CO.   299 

'*  These  profits  "  (already  mentioned)  "  have  been  ap- 
propriated as  follows:     .    .     .     "reserve  fund,  §17,250/' 

A  chartered  accountant  of  this  city  was  called  as  an 
expert,  and  he  testified  that  this  amount  should  not  be 
called  a  "  reserve  fund  "  unless  it  is  invested  in  independ- 
ent securities.  It  might  be  called  a  "  reserve."  He  does  not 
say,  and  he  had  been  over  the  accounts,  that  for  the  years 
1899  and  1900,  respectively,  the  two  amounts  were  not 
legitimately  transferred  to  that  account  out  of  property 
available  for  that  purpose  before  paying  the  dividends. 

I  do  not  quite  accede  to  the  idea  that  this  was  a  mat- 
ter for  expert  testimony,  but  that  is  not  important ;  the 
pjint  must  be  decided  witii  or  without  tlie  assistance  of 
an  expert.  I  should  not  think  that  speaking  of  having 
appropriated  a  sum  to  a  reserv^e  fund,  either  in  common 
parlance  or  in  the  language  of  law  books  and  of  the  judges, 
meant  that  the  money  was  invested  in  independent  secur- 
ities. That  a  reserve  fund  necessarily  means  a  reserve 
fund  which  is  invested. 

I  notice  that  in  all  the  balance  sheets  for  the  share- 
holders for  the  years  1899-1900,  when  the  appropriations 
were  made,  and  in  1901,  this  amount  was  spoken  of  as  a 
"reserve  fund."  That  is  what  tlie  directors  thought 
about  it. 

The  important  thing  is  reserving  the  amount  out  of  the 
property  available  for  dividends  and  appropriating  it  in 
the  books  to  meet  contingencies,  which  the  directors  had 
power  to  do,  rather  than  paying  it  over  as  dividends  to 
shareholdei-s. 

The  amounts  were  so  reserved  in  this  case  and  were 
used  to  meet  contingencies  which  happened  in  1902,  and 
the  same  thing  would  have  happened  if  the  fund  had  been 
invesled.  If  the  directors  had  invested  the  amount  in  the 
gilt-edged  securities  spoken  of  by  the  expert  they  would 
probably  have  realized  three  and  a  half  or  four  per  cent, 
while  they  were  paying  six   or    seven  per  cent,    for   the 
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money  used  in  carrying  on  the  business.  And  in  this 
country  it  is  unusual  for  companies  to  do  business  iti  that 
way. 

In  Enorland,  under  the  Companies  Act,  Table  A,  Arti- 
cle 74,  Buckleys  Companies  Act,  p.  629,  there  is  an  article  | 
which  is  frequently  adopted  by  companies  to  the  effect  j 
that  directors  may  set  aside  out  of  the  profits  of  a  com-  j 
pany  such  sums  as  they  think  proper  for  a  reserve  fund  j 
to  meet  contingencies,  etc.,  and  that  the  directors  may  \ 
invest  the  reserve  fund  in  or  upon  such  securities  as  they  i 
may  select. 

In  Palviers  Companies,  7th  ed.,  Ist  part,  450,  there  is  # 
a  form  in  which  there  has  been  added  this  article,  "  a  pro-  . 
vision  for  use  that  the  avssets  of  the  fund  need  not  be  s?t  j 
apart,  and  may  be  employed  in  the  business  of  the  com-  j 
pany.  And  in  the  text  the  author  recommends  its  use  | 
because  "  reserve  funds  are  very  commonly  employed "  in  j 
that  way.  It  is  clear  from  the  form  that  the  expression  j 
'*  reserve  fund  "  is  applicable  to  a  case  where  the  asaeis 
of  the  funds  are  not  kept  separate  from  the  other  assets. 

There  is  apparently  no  obligation  to  invest.  I  suppose 
that  authority  to  invest  is  really  necessary  to  enable  the 
directors  to  put  the  money  in  another  concern. 

In  The  Bridgewater  Navigation  '  ompany,  (1891)  1 
Ch.,  163  ;  2  Ch.  317,  there  were  three  such  funds,  and  at 
p.  320,  it  appears  that : 

"  they  did  not  exist  in  the  form  of  moneys  carried 
to  separate  accounts  and  separately  invested ;  that 
they  were  nothing  more  than  book-keeping  entries  unre- 
presented by  specific  investment,  though  they  were  repre- 
sented by  property  of  the  company,  such  as  *  stores  on 
hand,*  '  cash  in  bankers  hands,*  and  other  entries  appearing 
on  the  several  balance  slieets." 

The  learned  judges  throughout  used  the  expression^ 
"  reserve  funds  "  in  respect  to  tliose  assets, 

I  also  refer  to  Bouch  v.  Sproale,  12  App.  Cas.  385, 
where  the  same  expression  is  used  although  the  assets  were 
not  invested. 
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HeHoareit  Co.,  Limited,  (1904)  2  Ch.  214,  Romer, 
L  J.,  said : 

"But  in  this  case  the  company  did  what  they  had 
power  to  do,  and  what  is  often  done  in  similar  cases, 
namely,  they  did  not  set  apart  special  assets  to  represent 
the  reserve  fund,  but  they  allowed  the  matter  to  rest  in 
account,  and  the  assets  generally  to  be  dealt  with  by  the 
company  in  the  ordinary  way  of  business,  whether  those 
assets  might  be  said  so  far  to  represent  the  reserve  fund, 
or  whether  they  represented  the  capital  account  and  the 
other  liabilities  of  the  company." 

It  is  true  Vaughan  Williams,  L.  J.,  avoided  using  the 
expression  "reserve  fund,"  but  conceded  that^  these 
undrawn  profits  were  to  be  dealt  with  in  the  same  way  as 
if  they  had  been  invested. 

I  also  refer  to  Earle  v.  BurUtnd,  27  Ont.  App.,  at  558, 
Moss,  C.  J.  A.  If  there  are  two  meanings,  one  signifying 
that  it  is  an  invested  fund,  and  the  other  that  it  may  not 
be  an  invested  fund,  in  the  absence  of  the  plaintiff  s  testi- 
mony that  he  understood  it  in  the  former  sense,  we  ought 
not  to  give  eflfect  to  his  contention. 

Smith  V.  Chadwick,  9  App.  Cas.  187. 

I  think,  moreover,  that  even  if  he  did  understand  it  to 
be  invested  this  would  hardly  be  considered  a  material 
representation,  particularly  where  it  was  a  manufacturing 
company,  I  mean  a  representation  which  would  influence 
the  conduct  of  the  plaintiff  in  taking  shares. 

Then  there  is  a  matter  which  affects  the  accuracy  of 
the  statement  in  the  prospectus  as  to  the  profits  for  the 
year  1901,  if  not  for  the  previous  year  also.  In  respect 
to  the  information  as  to  the  cost  of  acquiring  the  pulp  wood 
which,  in  the  ordinary  course,  would  be  scattered  about  in 
the  forest,  perhaps  at  fifty  different  places,  and  be  stream 
driven  or  hauled  to  the  mills,  the  managing  director  was 
dependent  upon  the  managers.  They  had  to  furnish  these 
details. 

When  in  April,  1903,  the  bookkeeper  at  Halifax  was 
making  up  the   statement  for  the  yedr  closing  Decem- 
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ber,  1902,  he  discovered  something  which  led  to  au  inves- 
tigation. It  appears  that  these  managers  had  given  the 
cost  of  the  pulpvvood  delivered  not  at  the  mills,  but  at 
other  points,  and  cost  of  transportation  to  the  mills  was 
not  taken  into  account.  At  any  rate,  the  cost  of  the  wood 
delivered  at  the  mills  had  been  underestimat<id.  There 
was  a  difference  b»itween  the  actual  result  and  what  they 
had  depended  upon  of  some  814,000  for  the  year  1902. 
And  mjreover,  and  this  is  perhaps  more  material,  the 
same  mistake  had  happened  in  respect  of  the  year  1901. 
and  it  was  necessary  in  preparing  a  balance  sheet  for  the 
year  1902  to  write  off  the  sum  of  .^9,681.71  for  loss 
b3longing  to  the  year  1901,  on  wood.  And,  of  course, 
the  figures  at  which  the  profits  had  been  put  would  be 
lessened  accordingly. 

This  is  the  evidence  of  the  bookkeeper,  a  witness  called 
by  the  plaintiff  in  respect  to  tliis  matter,  in  reply  to  ques- 
tions on  the  part  of  the  plaintiff : 

"  Q.  You  kept  tlie  wood  accounts  on  information  you 
would  get  from  the  different  mill  men  ?     A.     Yes. 

Q.  And  I  suppose  vou  did  the  best  you  could  with 
them  ('     A.     I  did. 

Q.  And  you  discovered  in  the  spring  of  1903  that 
they  were  not  very  reliable  (  A.  I  discovered  an  error 
in  the  account,  or  a  series  of  errors. 

Q.  What  were  they  ?  A.  An  undervaluation  of  the 
cost  of  the  wood. 

Q.     You  were  the  one  to  discover  thin  ?     A.     Yes. 

Q.  When  did  you  discover  it  ?  A.  It  was  at  the 
end  of  March  or  the  beginning  of  April  of  1903. 

Q.  How  long  had  this  undervaluation  extended  back? 
A.     I  could  not  tell  you. 

Q.  Would  this  undervaluation  affect  your  statement 
of  the  profit  and  loss  for  the  previous  year  ?  A.  It 
would. 

Q.  In  1902,  had  you  not  some  information  as  to  the 
undervaluation  of  the  wood  accounts  at  Cowie  s  Falls  and 
at  Rapid  Falls  ?     A.     Yes,  at  the  end  of  1902. 

Q-  And  the  result  was  that  at  the  end  of  the  year 
you  charged  large  amounts  to  these  accounts  ?     A.     When 


Digitized  by 


Google 


KENNEDY    V.    ACADIA    PULP    *    PAPER    MILLS   Cof     303 

I  speak  of  at  the  end  of  the  year,  early  in  1903,  when  I 
was  going  to  make  up  the  statements  for  1902. 

Q.  Early  in  1903  you  discovered  it  when  you  were 
^oing  to  make  up  the  statement  for  1902  ?     A.     Yes. 

Q.  You  entered  up  large  amounts  U\  the  books  to 
offset  that  ?     A.     Yes. 

Q.  That  is  the  undervaluation  in  the  cost  of  produc- 
ing wood  ?  A.  Yes.  The  costs  furnished  by  the  man- 
ager were  less  than  they  actually  pro\(Hl  to  be,  and  we 
had  to  write  off  accordingly  to  correct  the  wood  account. 

Q.  How  many  years  did  that  wood  account  extend 
over  ?     A.     FromVay  1st,  1897. 

Q.  That  is  the  whole  wood  account,  this  815,000,  is 
written  off  ^  A.  No.  That  represents  the  undervalua- 
tion for  1902.  But  there  was  an  undervaluation  for 
previous  years  that  was  set  down  separately  in  the  annual 
statement,  it  was  S8,700  cxid  dollars. 

Q.  There  was  .?8,000  of  that  iindervaluation  for 
yeai*s  previous  to  1902  ?     A.     Yes. 

Q.  That  was  previous  to  1902  ^  A.  Yes.  I  will 
give  you  the  exact  amounts  from  the  statement  here. 
Tills  is  referring  now  to  the  wood  at  Milton,  88,70<).7l. 

Q.  That  was  for  previous  years  to  1902  i'  A.  Yes. 
When  I  saj^  for  previous  vears  it  might  have  been  only 
for  1901. 

Q.     But  before  1902  ^     A.     Ye.s. 

Q.  I  want  to  know  if  that  had  been  dcme  whether 
the  mistake  could  have  occurred  {  A.  No  auditor  could 
check  the  wood  because  that  wood  would,  perhaps,  be  in 
thirty  places  and  perhaps  in  the  log.  and  to  check  it 
according  to  your  method  he  would  have  to  have  a  sur- 
veyors  rule  and  go  all  over  it.  We  had  to  take  the 
manager's  return  at  the  head  office  which  was  based  on 
the  surveyors  return. 

Q.  The  auditor  8  account — the  auditor  going  over  the 
books — is  worth  nothing  unless  you  can  depend  upon  the 
man  in  the  woods,  is  that  it  ?  A.  Yes.  I  don't  think 
any  man  could  have  been  more  careful  about  it  than  Mr. 
Scott 

Q.  You  discovered  it  (the  error)?  A.  Yes,  I  know^ 
but  Mr.  Scott  was  never  in  the  position  I  was. 
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Q.  That  would  show  the  cost  of  it  ?  A.  Well,  no, 
not  exactly.  To  arrive  at  the  cost  of  it  would  be  a  very 
elaborate  calculation.  For  instance,  some  would  be  at  the 
mill,  some  would  be  along  the  shore. 

Q.  What  you  mean  to  say  is  this,  that  the  value  put 
on  the  wood  is  wrong,  although  the  value  may  be  all  right  ? 
A.  1  mean  to  say  iu  calculating  this  wood,  the  cost  of  the 
wood,  it  was  always  supposed  to  be  calculated  at  the  cost 
delivered  at  the  mill.  It  appears  the  manager  in  making 
up  the  cost  at  the  end  of  the  year  did  not  take  into  con- 
sideration certain  transportation  charges. 

Q.     He  gave  the  cost  in  the  woods  ?     A.     Yes.' 

Q.  The  trouble  about  these  general  statements  made 
from  year  to  year  is  that  this  wood  is  put  at  too  high  a 
valuation  ?     A.     At  too  high  a  valuation  ;  yes." 

I  am  satisfied  that  there  was  an  error  and  that  it  wa3 
not  discovered  or  known  by  the  directors  until  April,  1903. 
I  think  that  the  auditor  used  care  in  the  performance  of 
his  duties  and  that  neither  the  directors  nor  the  managing 
director  were  r  sponsible  for  the  mistake. 

Mr.  Jones,  the  managing  director,  says  : 

"  Q.  These  losses  which  Mr.  Melli.sh  has  talked  to  you 
about  which  you  discovered  after  the  issue  of  this  pros- 
pectus you  have  said  were  in  part  attributable  to  former 
years.  I  want  you  to  tell  me  whether  that  was  known  or 
discovered,  or  you  had  any  reason  to  know  that  in  1902? 
A.  No,  not  in  1902.  We  had  no  reason  to  know  that 
in  1902." 

And  Mr.  Harris  says  : 

**  Q.  Now  then,  when  was  it  that  there  first  began  to 
be  any  doubt  about  the  correctness  of  the  profits  as  they 
figured  in  the  company^s  books  ?  A.  I  cannot  give  you 
the  exact  date,  but  it  was  some  time  in  1903  that  the 
thing  came  to  me  like  a  thunder  clap. 

Q.     You  had  no  suspicion  ?     A.     No. 

Q.  And  as  far  as  you  know  had  any  of  the  directors  ? 
A.     No. 

Q.  Do  you  know  how  it  came  about  that  this  doubt 
arose  ?  A.  I  cannot  quite  recall  how  it  came  about.  I 
think  there  was  a  discovery  made  in  the  office,  whether, 
by  Mr.  Thorborne  or  Mr.  Jones  I  don't  know. 


Digitized  by 


Google 


KENNEDY   V.    ACADIA    PULP   &   PAPER   MILLS   CO.      305 

Q.  I  suppose  Mr.  Jones  brought  it  to  the  attention  of 
the  directors  ?  A.  I  think  the  first  I  heard  of  it  was 
from  Mr.  Stairs,  and  he  said  Mr.  Jones  had  gone  over  some 
of  the  figures  with  him  and  shewn  him  this ;  and  a  meet- 
ing of  the  directors  was  called  immediately  to  consider  the 
whole  matter. 

Q.  And  what  was  done  by  the  directors  ?  A.  We 
took  measures  to  have  a  careful  enquiry  made,  and  we  did 
the  best  we  could  to  conserve  the  interests  of  tlie  company. 
We  passed  a  resolution  that  Mr.  Jones  should  go  to  Mi  I  ford 
and  live  there. 

Q.  At  first  you  investigated  it  and  sent  Mr.  Thor- 
burne  down  ?     A.     I  would  not  be  sure  about  that. 

Q.  What  steps  were  taken  by  the  company  to  find 
out  whether  this  mistake  did  occur  or  not  ?  A.  We 
insisted  upon  a  thorough  inquiry  about  it  at  once  to  find 
out  the  real  facts. 

Q.  And  after  you  found  out  these  mistakes  you  did 
everything  possible  to  conserve  the  interests  of  the  com- 
pany ?  A.  It  was  a  bitter  disappointment  to  me.  I 
was  much  surprised.  It  came  as  a  bolt  out  of  the  blue 
sky  to  mc." 

In  no  other  respect  does  the  loas  which  happened 
during  the  operations  of  1902  afl^ect  the  accuracy  of  the 
statement  in  the  prospectus.  Of  course,  it  was  argued 
that  a  business  which  showed  such  a  loss  during  tliat  year, 
could  not  in  previous  years  make  as  good  a  showing  as 
appeared  in  the  prospectuses  for  previous  years.  But  tliat 
loss  is  accounted  for  in  various  ways,  and  I  think  satis- 
factorily, and  it  does  not  at  all  lead  to  the  conclusion  that 
the  profits  for  previous  years  had  been  over-stated. 

The  next  complaint  is  in  respect  to  the  following 
statement  in  the  prospectuses. 

"  These  profits  have  been  appropriated  as  follows  : 

''Dividends  on  preference  stock ?24.,901.48 

Dividends  on  common  stock    24,750.00." 

And  it  appears  that,  instead  of  actually  paying  over  to 
Messrs.   A.  G.  Jones  &  Co.,  their  dividends   for   the  last 
six  months  of  1901,  they  were  credited   with  the  amount 
20 — X.  s.  R.  38. 
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in  their  account  with  the  company.  The  aecount  will  be 
found  at  page  82  of  the  printed  case  and  it  appears  that 
there  was  a  balance  against  the  company  ;  that  the  whole 
dividend  had  not  been  drawn. 

First,  as  to  the  letter  of  the  representation.  In  ray 
opinion  the  expression  "  appropriated  "  does  not  mean  paid 
It  has  a  meaning  in  the  statements  presented  at  meetings 
of  the  shareholders,  as  it  has  in  respect  to  appropriation 
acts,  and  means  not  that  the  money  has  been  paid  but  that 
the  sum  is  appropriated  or  devoted  to  a  particular  purpose. 
It  may  be  payable  later. 

Of  course,  shareholders,  where  there  is  activity  about 
money  matters,  generally  get  the  dividend  as  soon  as 
possible,  and  they  may  understand  that  the  expressions 
"  appropriated  "  and  "  paid  "  practically  meant  the  same 
thing.  But  apparently  the  affairs  of  the  year  closing  the 
31st  December,  1901,  would  not  be  adjusted  and  a  dividend 
declared  in  the  ordinary  course  before  the  date  of  the 
resolution  approving  of  the  prospectus.  And  the  dividend 
would  not  be  payable  and  was  not  paid  until  later.  So 
that  "  appropriated  "  would  b3  an  accurate  expression  for 
the  conditions  of  the  year  1901.  It  appears  as  if  entered 
in  A.  G.  Jones  &  Go's.,  account  at  the  end  of  the  year  1901, 
because  it  was  for  that  year,  but  would  not  be  payable 
until  after  the  prospectus  was  issued. 

I  am  satisfied  that  the  expression  was  used  in  good  faith. 

Moreover,  there  is  nothing  in  the  statement  of  claim 
which  covers  this  contention.  Of  course,  there  is  the 
general  allegation  that  the  representations  in  the  prospectus 
were  false,  but  this  is  followed  by  specific  all*?gations, 
none  of  which  cover  this  contention. 

Then  it  was  contended  that  it  was  incorrect  to  speak 
of  the  money  which  had  been  borrowed  from  a  bank  and 
used  in  building  Gowie's  mill,  to  replace  which  the  new 
shares  were  to  be  sold,  as  *' working  capital."     This,  too. 
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is  not  covered  by  the  pleadiogs.  But  I  think  it  is  not 
unusual  to  speak  of  money  used  in  a  company's  business* 
whether  borrowed  on  debentures  or  raised  by  the  sale  of 
shares,  as  capital.  Mills  v.  Northsev,  L.  R.  5  Ch.,  at  p.  631. 
And  it  might  be  applied  to  money  borrowed  without  that 
degree  of  permanency.  It  could  not  well  have  meant  "share 
capital  "  or  "  capital  stock  "  as  there  would  be  no  occasion 
to  replace  that.  And  "  working  capital "  is  not  a  technical 
expression.  I  cannot  think  the  plaintiff  was  misled  by  it 
or  he  at  least  would  have  said  so  in  his  pleading. 

There  is  a  further  contention,  that  the  proceeds  of  the 
new  issue  of  preference  shares  were  not  intended  to  be 
used  for  the  purposes  expressed  in  the  prospectus,  but  were 
always  intended  to  be  applied  by  the  defendants  and  were 
applied  by  them  to  pay  off  current  liabilities  to  enable  the 
company  to  continue  doing  business. 

The  statement  of  claim  does  not  cover  the  specific 
matters  which  were  referred  to  at  the  argument  and  a 
proper  construction  of  it  would,  I  think,  confine  the 
inquiry  to  the  question  whether  the  proceeds  were  used 
to  pay  oflf  current  liabilities. 

However,  the  prospectus  contains  this  statement  of  the 
purposes  to  which  the  proceeds  of  the  new  preference 
shares  would  be  devoted  : 

"  The  proceeds  of  the  issue  will  be  applied  in  replacing 
working  capita,]  already  spent  on  Cowie's  Falls  mills  and 
other  works,  to  cover  the  amount  of  further  expenditure^ 
and  to  provide  additional  working  capital,  as  under  : — 

Cowies  Falls  mill  (new) $  40,000 

Construction    of   new   dam    and    reservoirs, 

purchase  of  timber  lands,  additional  barges     30,000 


870,000 
Additional  working  capital 30,000 

»100,000'" 
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Tlie  following  statement,  shewing  the  expenditure  of 
the  proceeds  of  the  preference  shares,  was  put  in  evidence : 

"  Statement  shewing  sundry  payments  from  proceeds 
of  new  preference  stock  ;  ibsue,  1902. 

Net   amount  realized  from  sale  of  825  shares  j 

stock  (received    in    various   payments    from  | 

March  Ist  to  Oct,  2nd,  1900 $75,700.32         | 

Disbursements.  j 

Account  of  Cowies  Falls  viUl.  ] 

Replaced    working   capital    spent   on 

mill,   and    paid  off  amount  owing 

thereon 841,128.66 

Amount  invested  in  mill  supplies,  per  j 

inventory,  Dec.  31,  1901 2,462.68         j 

Account  of  Mersey  Hydraulic  Co.  dam.  ; 

Amount  invested  in  above   company  j 

stock,  400  at  $20 $8,000.00  ; 

Payments  made   on    M.    H.    account, 

and  still  owing 381,65 

$8,381.65 

Account  of  Rapid  Falls  mill.  i 

For  improvements  to  machinery,  new 

screen 467.56 

$52,440.55 
Amount  left  for  working  capital $23,259.77 

The  above  balance  ($23,259.77)  was  utilized  for  paying 
off  amounts  owing  on  wood,  timber  land,  &c.,  and  for  other 
general  purposes  of  the  company. 

See  statement  showing  payments  on  pulpwood  and 
lands  made  from  date  of  first  receipts  of  new  preference 
stock  issue  to  end  of  year : 

On  wood $26,139.70 

On  timber  lands 

Amount  in  bills  payable 1,000,00  " 

Of  course,  it  only  represents  expenditure  made  during 
the  period  between  1st  March  and  October,   1902,  when 
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the  proceeds  realized  from  the  sale  of  the  prefereDce  shares 
were  coining  in,  because  it  was  paid  into  the  usual  bank 
account. 

First,  then,  in  the  matter  of  the  construction  of  the 
reservoir  or  storage  darn  at  the  Indian  Gardens  on  the 
RosRignol  Lake,  turned  over  to  the  Mersey  Hydraulic 
Company,  which  it  is  contended  was  a  use  of  the  proceeds 
of  the  new  shares  which  was  not  in  accordance  with  the 
purpose  set  out  in  the  prospectus.  It  appears  that  the 
Acadia  Pulp  Company  had  acquired  the  land  for  and  had 
expended  money  in  the  construction  of  this  storage  dam. 
Apparently,  it  was  a  work  which  would  benefit  others 
owning  mills  below  it  as  well  as  those  driving  timber  on 
the  river,  and,  of  course,  these  others  would  have  to  pay 
tolls  in  some  way  to  the  owner  for  the  benefit. 

It  was  thought  better  that  this  company  should  not 
engage  in  the  general  work  of  constructing  storage  dams 
and  collecting  the  revenue  and  so  another  company  was 
formed,  called  the  Mersey  Hydraulic  Companj%  in  which 
some  of  the  directors  in  this  company  with  others  were 
shareholders  to  build  dams  of  that  character,  and  this  dam 
was  turned  over  to  the  Mersey  Company,  which  completed 
it  For  the  outlay  already  made  in  connection  with  this 
dam  by  this  company,  shares  of  the  Mersey  Company  were 
taken  to  the  extent  of  88,000. 

Considering  the  business  qualifications  and  integrity  of 
the  men  who  were  on  the  board  of  this  company,  not 
interested  in  the  Mersey  Company,  as  well  as  of  the  men  who 
went  into  the  Mersey  Company,  the  transaction  need  not 
be  di.scussed  from  the  standpoint  of  whether  the  interests 
of  the  former  were  to  be  sacrificed  for  the  benefit  of  the 
latter. 

But  the  other  question,  whether  there  was  a  departure 
from  the  intention  expressed  in  the  prospectus  as  to 
devoting  the  proceeds  to  storage  dams,  I  am  satisfied  that 
it  was  not,  at  least,  a  departure  intended  at  the  time  when 
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the  prospectus  was  framed.  Nothing  is  shewn  to  justify 
the  inference  that  the  directors  did  not  then  intend  to 
carry  out  the  intention  indicated. 

Then  the  plaintiff  complains  because  the  company  l^ad 
paid  a  dividend  on  the  preference  shares  for  the  first  six 
months  of  the  year  1902 ;  and  contends  that  it  was  paid 
out  of  the  proceeds  of  the  new  issue,  and  hence  that  there 
was  a  departure  from  the  intention  expressed  in  the  pros- 
pectus as  to  the  purpose  for  which  the  money  was  required 
The  statement  for  the  first  six  months  of  1902,  showing 
how  the  dividend  for  that  period  was  made  up,  was  not 
called  for  or  put  in  evidence  by  the  plaintiff.  There  is  no 
statement  of  any  kind  made  up  from  the  accounts  to  shew 
that  there  were  not  profits  available  for  that  dividend. 
It  is  no  use  to  direct  attention  to  the  statement  for  the 
close  of  the  year  made  up  in  the  succeeding  March.  On 
this  subject  the  testimony  of  the  expert  who  was  called  by 
the  plaintiff  would  have  been  useful.  He  could  have 
shewn  from  the  books,  and  he  had  examined  them,  that 
for  the  first  six  months  there  were  no  profits  available  for 
that  dividend,  if  suc'ii  was  the  case.  In  the  absence  of  this 
evidence  we  must  rely  upon  the  honesty  of  the  officers 
who  made  up  that  dividend.  It  is  not  important  on  the 
one  hand  to  shew  that  this  identical  money  nnist  have 
been  checked  out  to  pay  the  dividend,  or  on  the  other  that 
there  was  a  large  sum  of  money  coming  in  from  sales  of 
pulp  about  that  time  which  could  have  been  checked  out 
for  that  purpose:  I  refer  to  Stringer  8  Case,  L.  R  4.  Cli. 
A  pp.  475,  and  Verver  v.  General  Investment  Co.,  (1894)  2 
Ch.  289.     I  shall  deal  with  the  conditions  for  that  year  later. 

Coming  to  the  matter  of  borrowing  the  moneys  really 
for  the  purpose  of  paying  off  pressing  current  liabilities,  I 
think  there  is  no  proof  that  they  were  applied  to  paying 
off  current  liabilities. 

But  supposing  that  these  moneys  or  part  of  them  have 
been  applied  to  purposes   other   than   those    mentioned  in 
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the  prospectus,  it  is  still  a  long  step  to  a  case  of  a  fraudu- 
lent misrepresentation. 

The  case  of  Edgington  v.  Fitzsimmons,  29  Ch.  D.  481, 
is,  of  course,  relied  on,  That  established  the  law  that 
when  a  representation  had  reference  to  the  future  it  was 
to  he  taken  as  a  representation  of  a  present  intention  as 
to  the  future  which  intention  is  an  existing  fact. 

Did  these  directors,  at  the  time  of  the  framing  of  the 
praspectus,  intend  that  the  proceeds  of  the  new  shares 
would  not  be  applied  to  the  purposes  mentioned  in  the 
prospectus  ?  Or  w^ere  the  circumstances  such  that,  if  they 
had  made  proper  inquiry,  they  would  have  seen  that  the 
money  could  not  be  so  applied,  and  they  were  reckless, 
whether  the  statements  were  or  were  not  false  ? 

The  plaintiff  must  prove  the  affirmative. 

I  think  that  there  was  nothing  in  the  circumstances, 
at  that  time,  which  was  calculated  to  prevent  the  directors 
from  carrying  out  the  intention  expressed  in  the  prospectus. 
The  affairs  of  1901  which  were  in  course  of  adjustment 
about  the  date  when  the  prospectus  was  approved  of,  were 
prosperous.  It  was  not  quite  as  good  «,  year  as  the  pre- 
vious one  and  that  fact  is  disclosed  and  explained.  The 
mistake  in  connection  with  the  cost  of  acquiring  the  pulp 
wood  had  not  then  been  discovered.  I  infer  from  the 
circular  that  it  was  in  the  last  six  months  of  the  year 
that  the  losses  were  realized. 

There  was  no  pressure  from  creditors.  The  company 
was  paying  but  6%  interest  to  their  bank  for  the  money 
used  in  the  construction  of  the  Cowie  Falls  Mill. 

That  mill  had  been  completed  and  it  was  reasonable  that 
the  $40,000  expended  should  be  represented  by  permanent 
stock.  The  time  had  come  for  it.  I  think  the  purposes  put 
forward  in  the  prospectus  were  just  the  obvious  business  pur- 
poses which  the  requirements  of  the  company  would  sutr- 
gest  to  business  men.  There  was  nothing  unduly  attractive 
about  the  way  in  which  they   were   expressed.     Some  of 
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the  directors  showed  by  their  taking  some  of  these  shares 
that  their  intention  was  in  accordance  with  that  expressed- 
They  thought  it  a  good  investment  and  did  not  contem- 
plate sacrificing   the   proceeds  of   the  new  shares.    They 
are  not  the  kind  of  men  to  act  as  ilecoys,  and  I  think  that 
no  definite  scheme  was  suggested  of  their  making  a  small 
sacrifice,   to   relieve   themselves   of    a   greater  one.    Mr. 
Harris,  K.  C,  who  had  only  25  of  the  common  shares,  and 
could  with  a  loss  of  $500,  have  dropped  out  of  the  concern 
if  coming  disaster  was  anticipated,  took   in  all   63  of  the 
new  shares,  paying  in  cash  $6,300.     John    F.    Stairs  who 
had  only   50    common  shares,    also    took    63    shares  for 
himself,  and  together   with  his  brother  50  shares  besides. 
The  Honourable  William  Chisholm   who  had  only  20  of 
the  common  shares  took  5  and  Dr.  Wickwire  took  10  of 
the  new  issue.     These  were  but  the  ordinary  investments 
of  careful  business  men  in  such  a  concern.     I  think  it  was 
a  very  conservative  company,  a  small   concern   it  is  true, 
not  used  for  speculation  and  its  shares  were  not  changing 
hands.     It  was  engaged   in  a  well  tested   industry  which 
must,  in  the  ordinary  course,  reach   fair  dimensions  in  the 
Country. 

Now  I  cannot  believe  that  any  of  these  directors,  and 
they  are  necessarily  well  known  men,  would  mis-state  their 
intentions  or  shut  their  eyes  when  they  ought  in  honesty 
to  look.  They  are  the  last  men  in  the  city  to  suspect 
of  such  a  thing. 

Then  there  is  a  great  difference  between  the  circum- 
stances which  existed  when  the  prospectus  was  issued  and 
the  period  when  the  shares  were  going  off,  resulting 
ultimately  in  only  three-fourths  of  the  amount  anticipated 
coming  in. 

I  think  I  have  touched  on  all  the  matters  mentioned 
at  tlic  hearing,  In  conclusion  I  thmk  that  the  finding 
of  the  trial  judge  should  be  supported. 

The  appeal  will  be  dismissed  with  costa 

Appeal  dismissed  with  costs. 
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Dagley  v.  Dagley. 

Before  Townshend,   Meagher,  Fraser  and  Russell,  J  J. 

Parol  gift  of  land  and  improvements   made   thereunder— Good  notwith' 
standing  Statute  of  Frauds, 

Defendant  made  a  g^ift  of  a  piece  of  land  to  his  son  R.  after  his  mar- 
riage for  the  purpose  of  erecting  a  house  upon  it  in  which  to  live.  R. 
went  into  exclusive  possession  of  the  land  with  defendant's  consent 
and  made  permanent  improvements  including*  the  erection  of  a  house 
at  a  cost  of  between  five  and  six  hundred  dollars.  Defendant,  at 
various  times  promised  to  give  R.  a  deed  of  the  land,  but  failed  to 
do  so,  and,  after  the  death  of  K.,  ejected  his  widow  and  resumed 
possession  of  the  land  with  the  improvements. 

Held^  that  the  court  in  the  exercise  of  its  equitable  jurisdiction  would 
protect  the  donee  and  those  claiming  under  him  in  the  enjoyment  of 
the  property,  and  that  it  was  not  open  to  defendant  after  having 
made  an  oral  gift  of  the  land  to  his  son,  and  the  expenditures  made 
on  the  faith  of  that  gift,  to  avail  himself  of  the  defence  of  the  Statute 
of  Frauds,  and  that  plaintiff,  who  claimed  as  widow  of  R.,  was 
entitleil  to  a  conveyance  of  one  undivided  half  of  the  land  in  ques- 
tion, or  to  a  partition. 

Plaintiff,  the  widow  of  Robert  Dagley,  deceased, 
brought  this  action  against  defendant,  her  deceased  hus- 
band's father,  alleging  that  shortly  before  the  marriage  of 
plaintiff  and  Robert  Dagley  defendant  made  a  gift  of  a 
lot  of  land  on  Fox  Island,  in  the  county  of  Lunenburg,  to 
said  Robert  Dagley,  and  put  him  in  possession,  and  agreed 
to  give  him  a  deed  thereof,  and  that  plaintiff's  husband,  on 
entering  into  possession,  expended  upwards  of  8600  in 
money,  labor,  and  materials  in  the  erection  of  a  new  dw^ell- 
ing  house,  the  old  house  being  out  of  repair  and  unfit  to 
live  in,  and  had  sole  and  exclusive  possession  of  the  pre- 
mises down  to  the  time  of  his  death,  when  defendant  tres- 
passed upon  the  locus  and  ijected  plaintiff 

Plaintiff  claimed  : — 

(a)  Partition  of  the  locus  or  sale  theieof  and  a  divi- 
sion of  the  proceeds, 

(6)  Alternatively  a  declaration  that  the  plaintiff  is 
entitled  in  fee  simple  to  one  undivided  half  of  the  locus 
including  said  dwelling  house. 

{c)  Alternatively  an  order  directing  the  defendant  to 
convey  to  the  plaintiff  by  a  good  and  valid  deed  of  con- 
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veyance  one  undivided  half  share  or  interest  in  the  locus 
including  said  dwelling  house  the  whole  being  divided  into 
two  equal  parts  or  shares. 

(d)  Alternatively  a  declaration  that  the  defendant  is 
trustee  for  the  plaintiff  of  one  undivided  half  share  or 
interest  in  the  locus. 

{e)     Si 00  damages  for  said  trespass  and  ouster. 

The  cause  came  on  for  trial  before  Graham,  R  J.,  at 
Bridge  water,  December  Ist,  1904,  who,  at  the  close  of 
plaintiffs  case,  on  motion,  dismissed  plaintiff's  action  with 
costs  on  the  grounds  that  plaintiff  had  not  made  out  a 
sufficient  case  to  entitle  her  to  specific  performance,  that 
there  was  no  consideration,  and  the  contract  could  not, 
therefore,  be  specifically  enforced.  Also  that  there  was 
no  estoppel,  no  representation  made  to  the  son,  and  plain- 
tiff had  no  legal  right  which  could  be  enforced. 

1905,  March  15th.      V.  J.  Paton,  in  support  of  appeal. 

Jaa.  A.  McLean,  K.  C,  contra. 

19Q5,  November  14th.  Russell,  J. — The  late  Robert 
Dagley  died  intestate,  without  issue,  leaving  his  widow  and 
his  father  who  would  each  be  entitled  to  half  of  his  real 
estate.  The  defendant  is  the  father,  and  was  the  owner 
of  the  property"  in  question  in  this  suit.  He  was  called  as 
a  witness  by  tie  plaintiff  to  prove  that  ha  had  been  the 
owner,  and  tq  produce  his  deed.  He  did  not  have  it  with 
him,  and  a  certified  copy  was  tendered,  the  description  in 
which  it  is  admitted  covered  the  locus.  The  copy  is  not 
printed,  but  I  take  it  that  the  admission  was  meant  to 
imply  that  the  locus  was  not  onU'  covered  by  the  descrip- 
tion in  the  deed,  but  was  coterminous  with  it.  However 
that  may  be,  I  think  the  evidence  is  clear  enough  that  the 
property  in  question  was  a  well-defined  piece  of  land,  with 
an  old  house  upon  it,  known  as  Joe  Wolf  s  stand,  sur- 
rounded on  all  sides  either  by  the  sea  or  by  other  property 
of  the  defendant,  which,  as  I  understand,  he  held  by  a  dif- 
ferent title,  but  as  to  this  I  am  not  perfectly  clear.     In 
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any  case,  the  description  of  the  property  as  the  Joe 
Wolf  stand  is  as  definite  as  the  descriptions  in  Ogilvle  v. 
Fdjambe  3  Mer.  53 ;  Shardlow  v.  Cotterell  20  Ch.  D.  90, 
and  the  cases  of  that  class  of  which  there  are  several  others. 

Witnesses  were  called  who  deposed  to  conversations 
with  the  defendant  in  which  he  admitted  that  he  had 
given  this  land  to  his  son  Robert.  The  widow,  herself, 
swears  to  one  such  conversation  in  presence  of  one  Rafuse 
who  testified  to  the  same  effect,  and  the  plain tiff"8  brother 
says  that  the  defendant  told  hira  he  had  given  the  De Wolfe 
place  (meaning  the  place  in  question)  to  his  son  Robert, 
"out  and  out  of  his  own,"  and  that  he  would  give  him  a 
deed.  The  son  Robert  was  present  when  this  conversa- 
tion took  place.  Defendant  did  not  deny  any  of  these 
conversations,  and  the  case  was  argued  on  the  fooling  that 
there  had  been  a  parol  gift  of  the  land  to  the  son,  that  he 
had  gone  into  possession  of  the  land  and  had  made  im- 
provements upon  it  in  the  erection  of  a  new  house.  The 
possession  was,  in  fact,  exclusive,  and  the  expenditures 
were  shown  to  have  amounted  to  some  five  or  six  hundred 
dollars.  If  the  father,  instead  of  giving  the  property  to 
his  boy,  had  sold  it  to  him,  say  for  a  hundred  dollars,  and 
the  boy  had  been  put  in  possession,  the  property  would  be 
his  in  equity  without  the  expenditure  of  a  penny  beyond 
the  purchase  money,  but  it  is  contended  that  the  expendi- 
ture of  five  hundred  and  fifty  dollars  gives  him  no  equity 
that  the  court  can  recognize,  because  he  \vas  not  to  pay 
for  the  property,  the  transaction  was  without  considera- 
tion, a  gift  and  not  a  sale.  Under  the  statute  of  frauds 
every  estate  or  other  interest  in  land  not  put  in  writing, 
and  signed  by  the  person  creating  or  making  the  same,  or 
bis  agent  thereunto  lawfully  authorized  by  writing,  shall 
have  the  force  of  a  lease  or  estate  at  will  only,  except,  &c., 
R  S.,  vol.  2,  c.  141,  sec.  3.  The  plaintiff's  husband  under 
this  statute  had  at  law  only  an  estate  at  will  which  the 
grantor  could  have  terminated  at  any  moment.     After  the 
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son  liad  expended  $550  in  improvements,  his  father  did 
terminate  the  estate,  resumed  possession  of  the  land  with 
the  improvements,  nailed  up  the  doors,  and  excluded  the 
widow  from  the  property.  Doubtless,  he  is  within  his 
legal  rights,  and  it  may  be  that  there  is  no  principle  of 
equity  under  which  relief  can  be  afforded,  or  rather  that 
there  may  be  no  precedent  within  which  the  well  estab- 
lished principle  of  equity  in  relation  to  the  defence  of  the 
statute  of  frauds  can  be  applied  to  the  circumstances  of 
this  case. 

The  plaintiff  presents  her  case  as  one  that  comes  under 
the  equitable  doctrine  of  acquiescence  as  embodied  in  the 
headnote  to  Rainsden  v.  Dyson,  L.  R..  1  H.  L.  129,  that  if 
a  stranger  begins  to  build  on  land,  supposing  it  to  be  his 
own,  and  the  real  owner  perceiving  his  mistake  abstains 
from  setting  him  right  and  leaves  him  to  persevere  in  his 
error,  a  court  of  equity  will  not  afterwards  allow  the  real 
owner  to  assert  his  title  to  the  land.  I  do  not  think  this 
principle  can  apply  where  both  parties  know  all  about  the 
facts  of  the  matter,  and  the  mistaken  belief  is  as  to  a 
question  of  law.  It  seems  to  me  that  it  would  be  against 
principle  to  permit  such  an  estoppel  to  be  set  up,  and  I 
notice  that  Mr.  Snell  in  commenting  upon  the  appIicatioDS  of 
this  principle  under  which  the  person  who  expends  money 
in  improvements  on  the  land  of  another  is  entitled  to  com- 
pensation in  an  equity  court,  adds  this  remark  :  "  Bat  a 
person  will  have  no  equity  who  lays  out  money  on  the 
property  of  another  with  full  knowledge  of  the  state  of  the 
title,"  for  which  he  cites  Rainsden  v.  Dyson,  and  another 
case  relating  to  expenditures  on  a  ship,  SneU,  3rd  ed.  133. 
See,  also,  the  remark  interjected  by  Fry,  J.  in  the  argu- 
ment of  Willmott  V  Barber,  15  Ch.  D.,  p.  101  :  "The equit- 
able doctrine  of  acquiescence  is  founded  on  there  being  a 
mistake  of  fact."  It  is  possible  that  some  use  might  be 
made  in  this  connection  of  the  doctrine  attributed  by  the 
text  writers  to  Lord  Westbury  as  having  been  applied  in 
the  case  of  Cooper  v.  Phihbs,  to  the  effect  that  a  mistake 
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as  to  the  application  of  the  principles  of  law  to  the  facts 
of  a  particular  case  is  really  a  mistake  of  fact  and  not  a 
mistake  of  law.  Lord  Chelmsford  certainly  did  apply  this 
doctrine  to  the  construction  of  a  grant  in  Beauchamp  v. 
Winn,  L.  R.,  6  H.  Ij.  234,  but  I  do  not  prosecute  this 
inquiry,  because  I  do  not  think  that  either  of  the  cases 
mentioned  would  be  authority  for  considering  the  mistake 
in  this  case,  if  there  was  a  mistake  as  to  his  legal  rights 
on  the  part  of  the  son,  as  anything  else  but  a  mistake  of 
law  to  which  the  maxim  referred  to  in  Cooper  v.  Pldhbs 
and  Beaacliamp  v.  Winn  would  apply.  Moreover,  I 
think  there  is  a  better  ground  on  which  the  plaintiff's 
claim  in  this  case  can  be  supported. 

I  can  see  no  reason  why  on  principle  the  defendant 
should  be  allowed  in  an  equity  court  to  set  up  the  statute 
of  frauds.  If  this  were  a  contract  for  the  sale  of  the  land, 
the  mere  fact  of  the  purchaser  going  into  possession  would 
prevent  the  vendor  from  setting  up  the  statute  as  a 
defence.  He  would  not  bo  allowed  as  Mr.  McLean  has 
argued  to  make  use  of  the  statute  of  frauds  to  perpetrate 
a  fraud  upon  the  grantee.  If  he  had  been  already  in  pos- 
session under  a  lease,  an^  having  entered  into  a  contract 
for  an  extended  lease,  or  for  the  fee  simple,  had  made  expen- 
ditures on  the  faith  of  the  contract  and  which  were  clearly 
referrable  to  the  contract  and  not  to  his  existing  tenure, 
he  would  under  Nitnn  v.  Fabian^  L.  R.  1  Ch.  35,  and  cases 
of  that  class,  be  entitled  to  the  land  or  the  lease  in  equity, 
notwithstanding  the  statute  of  frauds.  Both  parties  must 
be  taken  to  have  known  in  such  a  case  that  the  contact 
confers  no  title,  but  the  grantor  is  not  allowed  to  claim 
the  land  after  having,  by  his  promise,  induced  the  grantee 
to  lay  out  money  in  improvements.  Now,  all  the  essential 
elements  of  such  an  equity  exist  in  this  case,  and  if  there 
is  a  distinction  which  permits  the  defendant  to  plead  the 
statute  of  frauds  here,  it  must  be  purely  artificial.  The 
Supreme  Court  of  the  United  States   seems  to  hold   that 
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there  is  no  such  distinction,  In  Neale  v.  Neaiea  9  Wallace,  1, 
the  facta  were  very  similar  to  those  of  this  case,  but  there 
was  this  distinction  that  there  was  consideration  for 
the  agreement  to  convey  the  land.  The  father  had  pro- 
mised to  give  certain  property  to  his  son  upon  his  mar- 
riage, and  had  after  the  marriage  put  him  in  possession  of 
the  land  on  which  he  had  erected  a  building  with  his 
wife's  money.  The  reason  why  I  say  that  the  case  men- 
tioned is  not  an  authority  for  the  plaintiff  in  this  ease  is 
that  it  might  be  said  that  the  promise  in  NeaXe  v.  Smli», 
was  made  to  the  wife,  and  the  consideration  was  her  mar- 
riage to  the  donor's  son.  I  do  not  cite  the  case  for  its 
authority  as  a  decision,  but  for  the  observations  made  by 
Davis,  J.  in  the  course  of  hia  judgment.     He  says  : 

"  The  Statute  of  Frauds  requires  a  contract  concerning 
real  estate  to  be  in  writing,  but  courts  of  equit3%  whether 
wisely  or  not  it  is  too  late  now  to  inquiie,  have  stepped  in 
and  relaxed  the  rigidity  of  this  rule,  and  hold  that  a  part 
performance  removes  the  bar  of  the  statute,  on  the  ground 
that  it  is  a  fraud  for  the  vendor  to  insist  on  the  absence  of 
a  written  instrument,  when  he  had  permitted  the  contract 
to  be  partly  executed.  And  equity  protects  a  parol  gift  of 
land,  equally  with  a  parol  agreement  to  sell  it,  if  accom- 
panied by  possession,  and  the  donee,  induced  by  the  promise 
to  give  it,  has  made  valuable  improvements  on  the  property. 
And  this  is  particularly  true,  where  the  donor  stipulates 
that  the  expenditure  shall  be  made,  and  by  doing  this 
makes  it  the  consideration  or  condition  of  the  gift." 

There  was  no  such  stipulation  proved  in  this  case,  but 
Judge  Davis  evidently  did  not  consider  it  necessary  that 
considerations  should  be  constituted  in  that  way.  The 
expenditures  made  on  the  faith  of  the  gift  render  it 
inequitable  on  the  part  of  the  donor  to  resume  the  passes- 
sion  just  as  much  as  if  he  had  stipulated  for  the  making 
of  those  expenditures.  The  New  York  Court  of  Appeals 
held  the  same  view  in  the  case  of  Freeman  v.  Freeman 
43  N.  Y.  34  in  which  case  the  father  was  suing  the  hus- 
band and  wife  in  ejectment  for  land  which  he  had  given 
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to  the  son.  The  action  was  tried  before  a  referee  who 
found  as  facts,  "that  the  plaintiff  himself  put  the  defend- 
ants in  possession  ;  that  before  doing  so  he  told  them  that 
the  premises  should  be  theirs  as  long  as  they  lived,  and 
that  he  afterwards  said  to  them  that  he  had  bought  the 
place  for  them  and  gave  it  to  them,  and  that  the  improve- 
ments were  subsequently  .made  by  them."  Plaintiff,  of 
course,  relied  on  the  statute  of  frauds,  and  was  supported 
in  his  contention  by  the  order  of  the  General  Term  in 
which  the  conclusion  was  that  although  the  plaintiff  gave 
said  premises  to  the  defendant,  yet  said  gift  being  by  parol 
was  not  valid  and  passed  no  title  either  legal  or  equitable 
to  the  premises  set  out  in  the  complaint).  The  Court  of 
Appeals  reversed  this  decision,  Grove,  J.  saying : 

"  The  question  is  whether  a  parol  promise  by  one  own- 
ing lands  to  give  the  same  to  another  will  be  enforced   in 
equity  when  the  promisee  has  been  induced  by  the  ]  romise 
to  go  into  possession,  and  with  the  knowledge   of   the  pro- 
misor make  comparatively  large  expenditures  in  permanent 
improvements  upon  the  land.     It  is  and  must  be  conceded 
that  if  the  promise  by  parol  was  to  sell  the  land  for  a  val- 
uable consideration  to   be   paid  therefor  by   the  promisee, 
such  promise,  under  this  precise  state  of   facts,  would   be 
enforced.     The  ground  upon  which  this  equitable  jurisdic- 
tion is  exercised,  although  sometimes  said  to   be   part  per- 
formance, really  is  to  prevent  a  fraud  being  practised  upon 
I         the  parol    purchaser   by   the  seller  by  inducing    him    to 
I         expend  his  money  upon  improvements  upon  the  faith  of  the 
j         contract,    and    then    deprive    him    of   the    benefit   of    the 
I         expenditure  and  secure  it  to   the   seller  by  permitting  the 
j         latter  to  avoid  the  performance  of  the  contract.     In  the 
j         case  supposed,  there  has  been  no  part  performance  of  the 
contract  strictly  speaking,  except    the  taking  possession, 
no  part  of  the  purchase  money  having  been  paid,  and   yet 
the  cases  are  numerous  where  performance  of  such  con- 
tracts has  been  decreed   in  equity,   where   possession   has 
been  taken  under  the  contract,  and  large  expenditures  upon 
permanent  improvements  made.     In  the  present  case,  pos- 
Bession  has  been  taken  under  the  promise,  and  the  expendi- 
tures  upon    improvements    made,    yet   it  is  insisted  that 
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equity  will  not  enforce  the  promise  for  the  reason  that  it 
was  to  give  instead  of  havin^^  been  to  sell  the  land  for  a 
valuable  consideration.  Permitting  the  promisor  to  avoid 
performance  operates  as  a  fraud  as  much  in  the  Wter  as 
in  the  former  case  so  far  as  expenditures  upon  improve- 
ments are  concerned." 

The  only  thing  that  sugests  a  misgiving  in  reference 
to  this  case  is  the  apparent  struggle  of  the  judge  to  con- 
strue the  finding  of  the  referee  that  the  plaintiff  had  said 
he  gave  the  property  to  the  defendants  into  the  statement 
of  a  promise  to  give.  I  do  not  quite  understand  why  this 
distinction  should  be  emphasized,  unless  it  may  be  that  the 
judge  had  in  mind  the  fact  that  the  jurisdiction  of  the 
equity  court  is  founded  on  the  idea  of  specifically  enforc- 
ing a  contract.  But  it  seems  to  me  that  if  a  distinction 
could  be  drawn  between  a  gift  of  a  piece  of  land  and  a 
gratuitous  promise  to  make  a  gift  which,  if  followed  by 
expenditures  on  improvements,  would  create  an  equity  in 
the  latter  case  that  would  not  exist  in  the  former,  equity 
jurisprudence  would  cease  to  be  a  science  and  become  a 
mere  collection  of  precedents.  The  distinction  between 
both  the  transactions  referred  to  on  the  one  side  and  a 
promise  to  sell  on  the  other  side  is  vital.  It  consists  in  the 
fact  of  a  coni,idei  ation  presently  existing  at  the  moment 
of  the  agreement.  Between  a  gift  and  a  promise  to  make 
a  gift  there  is  no  essential  difference  that  I  can  see  so  far 
as  regards  the  application  of  equity  principles.  A  gift 
cannot  be  imposed  upon  the  donee  without  his  consent  any 
more  than  a  purchase.  It  rests  in  agreement  just  as  much 
as  the  promise  to  make  a  gift  does.  The  difficulty  that 
confronts  the  equity  court  is  the  ^ame  in  both  esses,  that 
there  is  no  consideration  for  the  agreement.  If  there  were 
consideration  it  would  be  a  contract  in  both  cases.  If  the 
subsequent  expenditures  obviate  the  difficulty  about  con- 
sideration in  the  case  of  the  gratuitous  promise,  I  see  no 
reason  why  they  should  not  have  the  same  effect  in  the 
case   of    the  gift.     No  distinction   such  as  I   have  been 
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imagining  is  taken  hy  the  Supreme  Court  of  the  United 
States  in  Neale  v.  Neales,  If  there  were  such  a  distinc- 
tion I  should  feel  disposed  to  be  as  astute  in  this  ease  as 
was  Grove,  J.  in  the  Court  of  Appeals  of  New  York  to 
construe  the  facts  here  as  a  prjmise  to  give  this  land  to 
the  son,  and  that  is,  after  all,  what  it  amounts  to.  It  had 
all  the  essentials  of  a  promise.  It  was  the  deliberate 
creation  by  the  father  in  the  mind  of  the  son  of  an  expec- 
tation that  he  should  enjoy  this  property  as  his  own.  The 
father  intended  that  expectation  to  be  created.  The  son 
assented  to  this  and  there  was  thus  the  distinct  and  com- 
mon intention  .which  is  the  essential  element  of  contract., 
But  moi-e  than  this,  it  is  sworn  to  by  the  plaintiff's  brother 
that  in  the  presence  of  Robert  Dagley  the  defendant  said 
he  had  given  the  place  to  his  son  Robert  "  and  would  give 
him  a  deed."  If  it  is  the  executory  element, — the 
element  of  futurity — that  alone  is  wanted  to  make  this 
case  go  on  all  fours  with  the  case  in  the  New  York  Court 
of  Appeals,  it  seems  to  me  to  be  supplied  in  these  words.  No 
evidence  was  given  by  the  defendant,  as  already  stated, 
and  the  facts  must  be  taken  as  established  by  the  plain- 
tifi''s  witnesses. 

The  cases  already  referred  to  are  ivom.  Keener  8  Select 
Cases  on  Equity  Jurisdiction.  There  is  also  a  case  among 
those  selected  by  Mr.  Ames  on  the  same  subject  which 
comes  from  the  Supreme  Court  of  New  Hampshire,  Leavey 
V.  Drake,  et  al,  62  New  Hamp.  393  ;  A,7ne8  Cases  on  Eq. 
Jurisdiction  308.  In  this  case  the  plaintiff  claimed  specific 
performance  of  a  parol  agreement.  There  was  some  evi- 
dence of  payment  by  giving  up  a  promissory  note  due 
plaintiff  by  his  father,  but  the  court  had  to  consider  what 
the  effect  of  the  transaction  would  be  in  the  absence  of 
any  payment,  and  the  following  language  is  used  : 

"  It  is  not  material  in  this  case  to  know  whether  the 
promissory  note  given  up  by  the  plaintiff  was  or  was  not 
intended  as  payment  or  part  payment  for  the  land  for 
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equity  protects  a  parol  gift  of  land  equally  with  a  parol 
agreement  to  sell  it,  if  accompanied  by  possession,  and  the 
donee  has  made  valuable  improvements  upon  the  property 
induced  by  the  promise  to  give  it.  There  is  no  important 
distinction  in  this  respect  between  a  promise  to  give  and  a 
promise  to  sell.  The  expenditure  in  money  or  labor  in  the 
improvement  of  the  land  induced  by  the  donor  s  promise 
to  give  the  land  to  the  party  making  the  expenditure  con- 
stitutes in  equity  a  consideration  for  the  promise  and  the 
promise  will  be  enforced." 

The  case  of  DiUwyn  v.  Llewelyn  4  D.  F.  &  J.  516 
cited  by  Mr.  McLean  has  an  important  bearing  on  the 
question.  The  principle  that  underlies  the  decision  in  that 
case  seems  to  me  to  be  all  that  the  plaintiff  requires  to  sup- 
port her  contention  in  this  case.  The  father  put  his  son 
in  possession  of  land  under  a  memorandum  expressing 
that  the  land  had  been  left  to  his  wife  by  his  will,  bat 
that  it  was  her  wish,  and  he  thereby  joined  her  in  present- 
ing the  same  to  their  son,  Lewis  Llewelyn,  for  the  purpose 
of  furnishing  himself  with  a  dwelling  house."  The  mem- 
orandum was  signed  by  himself  and  his  son,  and  the  son 
entered  into  possession  and  built  a  house  at  a  cost  of 
£14,000,  but  the  will  was  never  altered,  and  the  question 
arose  as  to  the  rights  of  the  son.  The  case  is  not  on  all 
fours  with  the  present  in  that  there  was  a  memorandum 
of  the  transaction,  but  the  gift  was  imperfect  and  the 
doctrine  of  the  equity  courts  was  invoked  that  equity  will 
not  perfect  an  imperfect  gift,  because  there  is  a  want  of 
consideration.  Lord  Wostbury  said  that  about  the  rules 
of  the  court  there  could  be  no  controversy. 

"  A  voluntary  agreement  will  not  be  completed  or 
assisted  by  a  court  of  equity  in  cases  of  mere  gift 
If  anything  be  wanting  to  complete  the  title  of  the 
donee,  a  court  of  equity  will  not  assist  him  in  obtain- 
ing it ;  for  a  mere  donee  can  have  no  right  to  claim 
more  than  he  has  received.  But  the  subsequent  acts  of 
the  donor  may  give  the  donee  that  right  or  ground 
of  claim  which  he  did  not  acquire  from  the  original  gift 
Thus    if  A.   gives   a   house  to  B.,   but  makes  no  formal 
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conveyance,  and  the  house  is  afterwards,  On  the  marriage 
of  B.,  included,  with  the  knowledge  of  A.,  in  the  marriage 
settlement  of  B.,  A.  would  be  bound  to  complete  the  title 
of  the  parties  claiming  under  the  settlement.  So  if  A. 
puts  B.  in  possession  of  land  and  tells  him,  I  give  it  to  you 
that  you  may  build  a  house  on  it,  and  B.  on  the  strength 
of  that  promise,  with  the  knowledge  of  A.,  expends  a  large 
mm  of  money  in  building  a  house  accordingly,  I  cannot 
doubt  that  the  donee  acquires  a  right  from  the  subsequent 
transaction  to  call  on  the  donor  to  perform  that  contract 
and  complete  the  imperfect  donation   which   was  made." 

The  Master  of  the  Rolls  had  made  a  decree  in  favor  of 
the  son,  but  thought  that  the  extent  of  the  donee's  interest 
depended  on  the  terms  of  the  memorandum,  and  he  con- 
fined it  to  a  life  estate.     As  to  this  Lord  Westbury  said  : 

*'  I  am  not  of  opinion  that  the  extent  of  the  donee's 
rights  depended  on  the  memorandum.  The  equity  of  the 
donee  and  the  estate  to  be  claimed  by  virtue  of  it  depend 
on  the  transaction,  that  is  on  the  acts  done,  and  not  on  the 
language  of  the  memorandum.  The  ownership  of  the 
dwelling  house  and  the  ownership  of  the  estate  must  be  con- 
sidered as  intended  to  be  co-extensive  and  co-equal.  No 
one  builds  a  house  for  his  own  life  only,  and  it  is  absurd 
to  suppose  that  it  was  intended  by  either  party  that  the 
house  at  the  death  of  the  son  should  become  the  property 
of  the  father.  If,  therefore,  I  am  right  in  the  conclusion 
of  law  that  the  subsequent  expenditure  by  the  son  witli 
the  approbation  of  the  father,  supplied  a  valuable  consid- 
eration originally  wanting,  the  memorandum  signed  by  the 
father  and  the  son  must  be  thenceforth  regarded  as  an 
agreement  for  the  soil  extending  to  the  fee  wimple  of  the 
land.  In  a  contract  for  sale  of  an  estate  no  words  of  limi- 
tation are  necess&ry  to  include  the  fee  simple 

The  only  inquiry,  therefore,  is  whether  the  son's  expendi- 
ture on  the  faith  of  the  memorandum  supplied  a  valuable 
consideration  and  created  a  binding  obligation.  On  this 
I  have  no  doubt ;  and  it  therefore  follows  that  the  inten- 
tion to  give  the  fee  simple  must  be  performed,  and  that  the 
decree  ought  to  declare  the  son  the  absolute  owner  of  the 
estate  comprised  in  the  niemorandum." 

Mr.  Paton,  for  the  defendant,  cited  a  case  from  5  Grant 
Ch.  147,  of  Foster  v.  Emerson,  which  seemed  at  the  argu- 
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ment,  to  be  very  much  in  point,  but  on  closer  examination 
it  is  distinguishable.     Chancellor  Blake  shows  at  p.  146 
that  there  was  no  absolute  and  unconditional  promise  to 
give  the  property  to  the  sons.     The  father  had  frequently 
expressed  his  intention  to  that  effect,  but  his  acts  showed 
that  he  never  meant  to  relinquish  his  control  over  the 
property.     On  the  contrary,  he  had  formed  from  the  firtt, 
a   firm   determination    to  make  them   dependent  on  his 
bounty  as  the  tenants  in  Ramaden  v.  Dyson  (supra)  were 
dependent    on   the  honor   of  the   Ramsden  family.    The 
other  case  cited  on  behalf  of  the  defendant  Orr  v.  OrVj  21 
Grant  397,  was  very  similar  to  Maddiaon  v.  Alderson,  8 
App.  Cas.  472,  and  the  plaintiff's  difficulties  seem  to  have 
been  much  the  same  as  in  that  case.    Draper,  C.  J.  held  that, 
apart  from  the  plaintiff  s  own  testimony,  the  agreement 
stated  in  the  bill  had  not  been  proved,  and  that  if  it  was 
proved  it  could  not  be  enforced  because  the  acts  relied  on 
as  part  performance  were  not  exclusively  referable  to  the 
alleged  agreement,  but  were  such  as  might  well  be  attri- 
buted to  other  motives,  thus  anticipating  the  ground  on 
which,  in  a  case  almost  precisely  similar,  the  House  of  Lords, 
nine  years  later,  in  Maddiaoii  v.  Alderwn,  reversed  the 
judgment  of  Sir  James  F.  Stephen.     There  are  no  such 
features  in  this  case.     If  the  plaintiff  succeeds  here  it  will 
be  because  the  improvements  made  by  her  late  husband 
are  expressly  referable  to  the  agreement  under  which  the 
donee  of  the  property  went  into  possession.     There  can  be 
no  doubt  that  they  are  so  referable,  and,  I  think,  for  the 
reasons  fi^iven,  that  equity  will  protect  the  donee  and  those 
claiming  under  him  in  the  enjoyment  of  the  property.    In 
my  opinion  the  appeal  must  be  allowed,  with  costs,  and 
relief  granted  on  the  footing  that  the  property  belonged  in 
equity  to  the  plaintiff's  husband. 

In  the  New  York  case  the  court  refers  to  the 
objection  of  the  statute  of  frauds  being  obviated  by  the 
New  York  statute.     The  statute  as  cited,  is  not  to  be 
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foand  in  our  library,  but  I  have  no  doubt  it  is  the  same  as 
c  7,  title  I,  sec.  10,  of  the  New  York  statutes  in  the  Legis- 
lative library,  p.  114  : 

"  Nothing  in  this  title  contained  shall  be  construed  to 
abridge  the  powers  of  the  courts  of  equity  to  compel 
specific  performance  of  agreements  in  cases  of  part  per- 
formance of  such  agreements/' 

This  enacts  nothing,  but  merely  preserves  in  New  York 
the  doctrine  of  equity  as  we  have  it  here. 

TowNSHEND,  J. — My  first  impression  in  this  case  was 
adverse  to  the  plaintifif,  on  the  well  settled  principle  that 
the  court  will  not  lend  its  aid  or  assistance  to  an  incom- 
plete gift.  The  defendant  not  having  completed  the  title 
of  the  donee,  he  deceased  husband,  I  thought  a  Court  of 
Equity  could  not  aid  the  plaintiff,  his  wife,  in  obtaining 
more  than  her  husband  had  received.  Further  considera- 
tion, and  examination  of  the  authorities,  has  convinced  me 
that,  under  certain  conditions  which,  in  my  opinion,  have 
been  proved  here,  the  court  has  power  to  enforce  the  undis- 
puted agreement  or  airangem'ent  ihade  between  the  father 
and  son.  The  facts,  briefly  summarized,  are  to  the  follow- 
ing effect  The  plaintiff,  in  March,  1902,  marriea  Robert 
Dagley,  son  of  defendant  who  was,  at  that  time,  owner  of 
the  land  in  question  known  as  Joe  Wolfe's  stand.  Shortly 
after  the  marriage,  the  defendant  gave  the  land  verbally 
to  his  son  Robert,  deceased,  husband  of  the  plaintiff,  and 
the  son,  thereupon,  took  down  the  old  buildings  and 
built  at  his  own  expense  a  house  thereon,  at  a  cast  of 
$550.00.  When  completed,  the  son  and  wife,  who  had 
up  to  this  time  resided  with  the  father,  the  defendant, 
removed  to  the  new  house,  and  had  lived  in  it  for  six 
monthe,  when  the  son  was  drowned,  and  since  his  death 
defendant  has  taken  possession  and  refused  to  recognize 
any  right  of  the  plaintiff  in  or  to  the  same.  The  plaintiff 
claims,  as  one  of  the  heirs  of  her  husband,  one  half  of  the 
property.     The  fact  that  defendant  made  the  gift  to  his  sun 
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on  the  faith  of  which,  and  with  the  father's  knowledge,  the 
house  w£i8  built  and  occupied  by  the  son  and  his  wife,  is 
established  be}^ond  controversy — in  fact  the  defendant 
himself,  though  called  as  a  witness,  does  not  pretend  to 
deny  it. 

Th*e  Statute  of  Frauds  has  been  urged  as  a  defence. 
It  is  true  there  were  no  writings  of  any  kind,  but  I  appre- 
hend that  the  statute  will  not  preclude  the  plaintiff  from 
recovering  in  this  case,  when  the  facts  show  acts  done  on 
the  land  after  the  gift  sufficient  to  make  it  complete  in 
the  view  of  a  court  of  equity.  A  good  many  cases  were 
cited  on  the  subject  by  the  learned  counsel  for  the  plaintiff, 
to  one  only  of  which  I  think  it  necessary  to  make  particular 
reference,  the  case  of  DiUwyn  v.  Lletuelyn,  4  De  G.  F.  k 
J.  517.  The  facts  were  not  unlike  those  we  have  before 
us.     The  headnote  is  as  follows  : 

"  A  father  placed  one  of  his  sons  in  possession  of  land 
belonging  to  the  father,  and  at  the  same  time  signed  & 
memorandum  that  he  had  presented  the  land  to  the  son 
for  the  purpose  of  furnishing  him  with  a  dwelling  house. 
The  son,  with  the  assent  and  approbation  of  the  father, 
built  at  his  own  expense  a  house  upon  the  land,  and  resided 
there.  Held  that  this  was  not  a  mere  incomplete  gift,  but 
that  the  son  was  entitled  to  call  for  a  legal  conveyance, 
and  not  merely  a  life  estate  but  of  the  whole  fee  simple.'^ 

Now  it  may  be  said  that  the  signed  memorandum 
between  father  and  son  marks  the  difference,  and  is  the 
necessary  element  wanting  in  the  case  under  consideration. 
This  might  be  admitted,  if  the  judgment  had  been  based 
on  the  writing  between  the  parties,  but,  as  will  appear 
later  on,  it  was  not,  and  for  the  obvious  reason  that  it  was 
pot  a  sufficient  memorandum  within  the  Statute  of  Frauds. 
It  was  merely  dealt  with  as  proof  of  the  agreement  or 
arrangement  made,  but  was  not  set  up  as  satisfying  the 
requirements  of  the  statute.  Lord  Westbury  (Lord  Chan- 
cellor), in  giving  judgment,  after  referring  to  the  rule  of 
equity  that  no  assistance  will  be  given  to  the  donee  of  an 
incomplete  gift,  proceeds  to  say : 
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"  But  the  subsequent  act  of  the  donor  may  give  the 
donee  that  right,  or  ground  of  claim  which  he  did  not 
acquire  from  the  original  gift.  Thus,  if  A.  gives  a  house 
to  B.,  but  makes  no  formal  conveyance,  and  the  house  is 
afterwards,  on  the  marriage  of  B.,  included  with  the  know- 
ledge of  A.  in  the  marriage  settlement  of  B.,  A.  would  be 
bound  to  complete  the  title  of  the  parties  claiming  under 
that  settlement.  So,  if  A.  puts  B.  in  possession  of  a  piece 
of  land,  and  tells  him,  *  I  give  it  to  you  that  you  may 
build  a  house  on  it,  and  B.,  on  the  strength  of  that  promise 
with  the  knowledge  of  A.,  expends  a  large  sum  of  money 
in  building  a  house  accordingly,  I  cannot  doubt  that  the 
donee  acquires  a  right  from  the  subsequent  transaction 
to  call  on  the  donor  to  perform  that  contract  and  complete 
the  imperfect  donation  which  was  made.  The  case  is 
somewhat  analogous  to  that  of  a  verbal  agreement,  not 
binding  for  the  want  of  the  memorandum  in  writing  signed 
by  the  party  to  be  charged,  but  which  becomes  binding 
by  virtue  of  the  subsequent  part  performance." 

It  seems  to  me  that,  the  facts  of  this  case  being  it  well 
within  that  statement  of  the  law,  the  inference  is  irre- 
smtible  that  the  father  gave  the  son  the  land  to  build  a 
house  upon  it  to  live  in,  and  we  have  his  own  unqualified 
admission  that  such  was  the  fact.  On  the  strength  of 
such  gift  the  son,  at  considerable  expense,  built  himself  a 
house  on  the  land,  and  with  his  wife  occupied  it  during 
his  life.  Now  that  he  is  gone  the  father,  unjustly,  and 
fraudulently,  seeks  to  deprive  his  widow  of  that  portion 
which,  by  law  she  is  entitled  to.  The  gift  which  was 
incomplete,  has  in  my  view  been  completed  and  validated, 
and  the  plaintiff  is  entitled  to  a  conveyance  of  one  undivided 
halt,  or  that  it  be  sold  and  the  proceeds  divided. 

Fraser,  J.  concurred. 

Meagher,  J.  read  a  judgment  (not  filed)  in  favor  of 
issing  the  appeal. 

Appeal  allowed  with  costs. 
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(Crown  Case  Reserved.) 
The  King  v.  Wm.  Higgins. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Mbagher,  Russbu 
and  LoNGLBY,  JJ. 

Assault. — Entering  a  dwelling  house  in  the  night  time  with  intent- 
Code  s,  41$. 

The  prisoner  was  indicted,  inter  alia^  under  s.  415  of  the  Criminal 
Code  for  being:  unlawfully  in  the  house  of  P*  with  intent  to  commit 
an  assault  on  D.  The  jury,  in  effect,  found  that  the  prisoner  was 
unlawfully  in  the  house,  and  committed  an  assault  on  D. 

Held^  That  the  intent  to  commit  the  assault  was  involved  in  the  com- 
mittal of  it ;  that  the  jury  could  not  find  the  prisoner  g'uilty  of  commit- 
ting' the  assault  without  finding  that  he  had  the  intent  to  commit  it, 
iind,  the  being  in  and  the  intent  concurring  in  point  of  time,  the 
offence  was  complete  and  the  conviction  must  be  affirmed. 

The  following  was  a  case  reserved  for  the  opiDion  of 
this  court  by  Townshend,  J. 

At  the  June  sittings,  1905,  at  Kentville,  the  prisoner 
was  indicted  upon  the  following  counts  : — 

1.  That  William  Higgins,  on  or  about  the  twenty- 
fourth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  about  the  hour  of  twelve  o'clock  in 
the  night  of  that  same  day,  the  dwelling  house  of  John 
Publicover,  situate  at  Kentville,  in  the  said  county  of 
Kings,  unlawfully  did  enter  and  was  in  with  intent  the 
goods  and  chattels  of  the  said  Publicover  in  the  said 
dwelling  house  then  being  to  steal. 

2.  That  William  Higgins,  on  or  about  the  twenty- 
fourth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  about  the  hour  of  twelve  o'clock  in 
the  night  of  that  same  day,  the  dwelling  house  of  John 
Publicover,  situate  at  Kentville,  in  the  said  county  of 
Kings,  unlawfully  did  enter  and  w^as  in  with  intent  one 
Alice  Publicover,  a  female,  unlawfully  and  indecently  to 
assault. 

3.  That  William  Higgins,  on  or  about  the  twenty- 
fourth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  about  the  hour  of  twelve  o'clock, 
in  the  night  of  that  same  day,  the  dwelling  house  of  John 
Publicover,   situate   at  Kentville,   in  the  said   county  of 
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Hng8,  unlawfully  did  enter  and  was  in  with  intent  in  and 
apon  one  Alice  Publico ver,  a  woman,  unlawfully  and 
violently  to  make  an  assault  on  her  the  said  Alice  Publi- 
cover,  violently  and  without  her  consent  unlawfully  to 
ravish  and  carnally  know. 

4.  That  WiJliam  Higgins,  on  or  about  the  twenty- 
fourth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  about  the  hour  of  twelve  o'clock  in 
the  night  of  the  same  day,  the  dwelling  house  of  John 
Pnblicover,  situate  at^  Kentville,  in  the  said  county  of 
Kings,  unlawfully  did  enter  and  was  in  with  intent  to  and 
upon  one  Daisy  Publicover  to  make  an  assault. 

It  was  proved  by  the  crown  that  the  prisoner  was 
found  at  midnight  in  the  bedroom  of  Alice  Publicover, 
having  gained  access  by  climbing  a  verandah,  and  entering 
the  house  by  an  open  window.  On  discovering  the 
prisoner,  the  girl  called  to  her  sister,  who,  on  coming  to 
the  bedroom,  found  the  prisoner  attempting  to  conceal 
himself  under  the  bed.  He  then  demanded  to  be  let  out 
by  opening  the  bedroom  window  which  the  girl  refused  to 
do,  and  he  then  used  threatening  gestures  towards  one  of 
the  girls,  raising  his  hands  towards  her  in  a  threatening 
manner.  The  window  was  then  raised  through  which  he 
escaped  from  the  house  before  the  father,  who  had  been 
called,  could  capture  him.  This  was  all  the  evidence  of  an 
assault,  and  there  was  no  evidence  of  any  crime  committed 
or  attempt  to  commit  one,  other  than  the  above  except 
such  as  might  be  inferred  from  the  circumstances. 

I  instructed  the  jury  as  follows  : 

That  to  convict  the  prisoner  of  the  offence  charged  in 
the  indictment,  it  was  incumbent  on  the  crown  to  prove, 
not  only  that  he  was  unlawfully  found  in  the  house,  but  it 
must  also  be  proved  that  he  committed,  or  was  in  the  act 
of  committing,  or  attempting  to  commit  an  indictable 
offence.  That  in  respect  to  the  count  which  charged  an 
intent  to  steal,  there  was  no  evidence  whatever  except 
such  inference  as  they  might  draw  from  the  circum- 
stances under  which  he  was  found  in  the  house  at  that 
time  of  night.  That  in  respect  to  the  charge  of  assault 
with  intent  to  ravish,  there  was  no  evidence  except  tlie 
prisoner's  subsequent  statement  of  his  motive;  and,  as  to 
the  charge  of  an  assault  or  intent  to  commit  an  assault, 
the  only  evidence  was  his  action  towards  Daisy  Publicover 
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when  discovered,  and'  the  fact  that  he  raised  his  hand  to 
her  in  a  threatening  manner  when  he  wished  to  be  per- 
mitted to  escape.  That  if  he  was  near  euoagh  to  have 
struck  her,  and  if  they  thought  he  intended  to  do  so  it  not 
allowed  to  escape,  this  in  law  would  constitute  an  assault 
for  which  he  might  have  been  indicted.  That  they  were 
at  liberty  to  draw  inferences  from  the  facts  in  evidence  as  . 
to  his  motive  or  intent,  or  intent  in  entering  the  house. 

The  jury,  after  deliberation,  returned  a  written  verdict, 
as  follows  : 

"  We,  your  jurymen,  find  the  prisoner  guilty  of  being 
in  Mr.  Publicover's  house  unlawfully  ;  also  guilty  of  assault 
on  Miss  Daisy  Publico ver." 

The  prisoner's  cjunsel,  Mr.  Johnston,  then  requested 
me  to  reserve  for  the  Supreme  Court  of  Nova  Scotia,  sit- 
ting as  a  court  of  appeal  for  crown  cases  reserved,  the  fol- 
lowing questions  of  law  which  I  do  now  state  and  reserva 

The  questions  reserved  are  : 

(a)  Whether  or  not  the  verdict  of  the  jury  amounted 
to  a  conviction  of  the  prisoner  of  any  offence  for  which  he 
was  indicted  ? 

(b)  Does  the  evidence  as  stated  sustain  the  conviction? 
I  sentenced  the  prisoner  to  one  year  in    the  jail  at 

Kentville,  but  did  not  respite  the  execution  of  the  sentence. 
Dated  the  Bth  day  of  July,  A.  D.,  1905. 

1905,  Nov.  22nd.  J,  A.  Johnston  for  the  prisoner.  Tlie 
prisoner  is  indicted  under  code,  s.  415.  The  Queen  v.  Gray* 
17  Cox  C.  C.  302.  The  jury  having  brought  in  a  verdict  of 
this  nature,  it  must  appear  that  they  found  all  the  elements 
necessary  to  constitute  the  offence.  King  v.  Francis,  2  Str 
215.  Intent  at  the  time  of  entry  is  essential  to  this  crime. 
The  fact  that  the  assault  was  committed  is  evidence  of 
intent,  but  the  jury  must  have  found  it.  The  Qiieen  v. 
Farnborough,  (1895)  2  Q.  B.  484;  The  King  v.  Vandtr- 
comb,  2  Leach,  708  ;  Crankf^haw  on  the  Criminal  Code,  p. 
373.  There  could  not  be  a  conviction  here  for  common 
assault,  that  offence  not  being  included  in  the  indictment 
Crimviicd  Code,  s.  712.  There  cannot  be  a  conviction  for 
a  greater  offence  that  that  charged. 
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-4.  DryadcUe,  K.  C,  Attorney-General,  for  the  Crown. 
There  is  a  verdict  of  guilty  on  the  fourth  count.  Criminal 
Code,  s.  415.  The  crime  is  being  unlawfully  in  with  intent 
to  commit  an  offence.  The  finding  that  he  was  guilty  of 
the  assault  involves  the  finding  of  intent.  The  Queen  v. 
Hamilton,  4  Can.  C.  C.  257  ;  Criminal  Code,  ss.  711  &  712. 

J.  A.  Johnston,  in  reply.  The  King  v.  John,  15  S.  C.  R. 
387. 

1905,  November  21st.  Graham,  E.  J.  delivered  the 
judgment  of  the  court.  The  prisoner  is  indicted,  inter  alia, 
for  being  unlawfully  in  Publicovers  house  with  intent 
to  commit  an  assault  on  Daisy  Publicover,  under  section 
415  of  the  code.  The  jury  have,  in  effe*ct,  foiind  that  he 
was  unlawfully  in  this  house  and  committed  an  assault  on 
Daisy  Publicover.  They  could  not  find  him  guilty  of  com- 
mitting the  assault,  without  finding  that  he  had  the  intent 
to  commit  it.  The  one  is  involved  in  the  other.  Being 
unlawfully  in  and  the  existence  of  the  intent  concur  in 
point  of  time,  and  the  offence  is  complete.  The  Crown 
must  have  judgment. 

Conviction  ajffirmed. 
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TUPPER  V.  SUTCLIFFE. 

Before  Townshend,  J  .  Graham,  E.  J.  and  Fraser,  Russell 
and  LONGLEY,  JJ. 

Opening  up  judgment:—  Where  entered  in  breach  of  faith  merits 
need  not  be  disclosed 

Where  a  judgment  is  entered  in  breach  of  j^ood  faith  between  solicitors, 
and  without  notice,  and  pending  neg'otiations  for  a  settlement,  it  is 
not  necessary  to  disclose  a  g'ood  defence  on  the  merits  in  order  to 
have  the  judgment  opened  up. 

This  was  an  appeal  from  an  order  made  by  Wallace, 
C.  C.  J.,  brderiug  and  adjudging  that  the  judgment  entered 
by  plaintiff  against  defendant  be  opened  up  and  set  aside 
with  costs,  and  that  defendant  be  granted  five  days  from 
the  date  of  the  order  to  prepare,  file,  and  serve  his  defence. 
The  motion  before  the  judge  of  the  county  court  was 
made  on  the  ground  that  the  judgment  was  entered  in 
breach  of  good  faith  between  solicitors,  on  the  part  of  the 
solicitor  for  the  plaintiff,  in  entering  up  said  judgment  with- 
out notice  to  defendant's  solicitor,  when,  to  his  knowledge, 
negotiations  for  a  settlement  of  the  action  were  pending, 
and  a  proposal  of  settlement  had  been  made  on  behajf  of 
plaintiff  to  defendant,  which  defendant  accepted  within  a 
reasonable  time  (the  time  within  which  said  proposal  was 
to  be  accepted  not  having  been  specified)  and  entering  up 
said  judgment  while  said  solicitors  were  endeavoring  to 
arrange  a  settlement  of  said  action,  and  without  notice, 
and  after  defendant  s  solicitor  had  notified  plaintiffs  solici- 
tor that  defendant  intended  to  defend  in  the  event  of  not 
being  able  to  arrange  a  settlement. 

The  learned  county  court  judge,  after  hearing  both 
parties,  and  after  hearing  read  the  affidavits  produced  on 
either  side,  granted  the  order  appealed  from. 

1905,  Nov.  24th.  J,  Terrell,  in  support  of  appeal. 
The  judgment  was  regularly  entered,  and  there  being  no 
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defence  on  the  merits  disclosed,  the  judgment  could  not  be 
opened  up.  [Graham,  R- J.  Not  where  there  is  a  breach 
of  faith.]     Time  can  onlj'  be  given  in  writing.     O.  60  r.  6. 

W.  F.  O'Connor  and  T.  J,  N,  Meagher,  contra  were  not 
called  on. 

Appeal  dismissed. 


Campbell  v.  McKay  et  al. 

Before  Graham,  E.  J.  and  Meagher,  Eraser,  Russell  and 
Longlby,  J  J. 

Commissioner  acting  under  Collection  Act — Action  against  properly  with- 
drawn from  Jury— Judicial  Act — Disqualification  from  interest. 

An  action  against  a  commisisiioner,  acting  under  the  provisions  of  the  Col- 
lection Act,  R.  S.  1900,  c  182,  claiming  damages  for  the  arrest, 
imprisonment  and  detention  of  the  plaintiff  was  withdrawn  from  the 
jury  by  the  trial  judge. 

Held^  That  the  case  wab  properiy  withdrawn  from  the  jury,  there  being 
no  evidence  of  malice  or  from  which  malice  could  be  inferred. 

The  refusal  of  the  commissioner  to  discharge  plaintiff  from  an  order  for 
his  arrest  nuide  on  the  ground  that  he  was  about  to  leave  the  coun- 
try is  a  judicial  act,  and  a  perfectly  justifiable  proceeding,  and 
there  is  no  inference  of  malice. 

It  does  not  take  away  jurisdiction,  and  make  the  matter  null  and  void, 
that  it  is  afterwards  discovered  that  the  commissioner  is  disqualified 
from  interest,  as  having,  as  a  solicitor,  a  claim  for  another  person 
against  the  same  debtor. 

This  was  an  action  brought  by  plaintiff,  who  resided  at 
Glace  Bay,  C.  B.,  against  the  defendants,  W.  A.  Begg  and 
John  C.  Douglas,  barristers  and  solicitors,  residing  at  Glace 
Bay,  and  the  defendant,  D.  H.  McELay,  a  trader,  carrying 
on  business  and  residing  at  Glace  Bay,  claiming  damages 
on  account  of  the  arrest,  imprisonment  and  detention  of 
plaintiff',  which  arrest  and  imprisonment  were  alleged  to 
have  been  brought  about  by  defendants  falsely,  maliciously 
and  without  reasonable  and  probable  cause. 

The  defendant,  Douglas,  pleaded  among  other  things : 

10.  That  on  the  1st  day  of  November,  A.  D.  1902.  the 
defendant  D.  H.  McKay,  regularly  and  in  due  coui-se  of  law. 
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recorded  judgment  in  the  Supreme  Court  at  Sydney,  in 
the  county  of  Cape  Breton,  against  the  plaintiff  herein ; 
that  subsequently  execution  waa  issued  on  said  judgment 
against  the  personal  property  of  the  said  plaintiff,  and  said 
execution  was  returned  unsatisfied.  That  subsequently,  on 
or  about  the  19th  day  of  November,  A.  D.  1902,  a  warrant 
for  the  arrest  of  the  plaintiff  was  regularly  made  in  the 
said  action  in  which  said  judgment  was  recorded,  under 
and  by  virtue  of  the  "  Collection  Act,"  being  sec.  12,  cap. 
182,  of  the  Revised  Statutes  of  Nova  Scotia,  1900, 
on  an  affidavit  of .  the  defendant,  D.  H.  McKay,  en- 
titled in  the  cause,  and  in  accordance  with  said  sec  12, 
cap.  182,  Revised  Statutes  of  !Nova  Scotia.  1900,  by 
the  defendant,  John  C.  Douglas,  as  a  commissioner 
of  the  Supreme  Court  and  County  Courts  in  and  for 
the  county  of  Cape  Breton,  having  jurisdiction  in  that 
behalf,  and  the  plaintiff  was  lawfully  arrested  under  and 
by  authority  of  said  warrant,  and  brought  before  this 
defendant  as  such  commissioner  as  aforesaid  on  or  about 
the  26th  day  of  November,  A.  D.  1902,  which  is»the  day 
of  the  arrest  complained  of.  And  the  officer  who  arrested 
and  brought  the  said  plaintiff  before  this  defendant  under 
and  by  virtue  of  said  warrant  was  verbally  directed  by 
this  defendant  to  keep  the  sfiid  plaintiff  in  custody  until 
the  said  plaintiff  was  examined,  and  the  26th  day  of 
November,  A.  D.  1902,  was  thereupon  appointed  by  this 
defendant  for  the  examination  of  the  said  plaintiff. 

11.  That  the  said  plaintiff  was  brought  before  him  on 
the  said  26th  day  of  November,  A.  D.  1902,  and  while  cod- 
ducting  said  examination  under  the  provisions  of  the 
"  Collection  Act,"  being  chapter  182,  of  the  Revised  Stat- 
utes of  Nova  Scotia,  the  said  plaintiff,  on  being  called  to 
give  evidence,  refused  to  be  sworn,  or  to  give  reasons  for 
such  refusal,  and  on  account  of  this  the  examination  was 
thereupon  adjourned  by  this  defendant  un  il  10  o'clock  in 
the  forenoon  of  Wednesday,  the  3rd  day  of  December, 
A.  D.  1902,  and  a  warrant  was  issued  by  this  defendant 
under  and  by  virtue  of  the  "  Collection  Act,"  being  sec.  2i, 
cap.  182,  of  the  Revised  Statutes  of  Nova  Scotia,  1900, 
committing  the  said  plaintiff  to  the  county  gaol  at  Sydney, 
in  the  county  of  Cape  Breton. 

12.  That  save  and  except  as  set  forth  in  paragraphs 
10  and  11  hereof,  the  defendant,  John  O.  Douglas,  did  not 
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arrest,  imprison  or  detaiu,  or  cause,  counsel,  or  procure  or 
bring  about  the  arrest,  imprisonment  or  detention  of  the 
plaintiff  herein  anj' where,  at  any  time,  or  at  all,  as  alleged 
in  the  statement  of  claim  herein. 

13.  If  the  defendant,  John  C.  Douglas,  did  cause,  coun- 
sel or  procure  the  arrest,  detention  or  imprisonment  of  the 
plaintiff  as  alleged  in  the  statement  of  claim  herein,  he  had 
reasonable  and  probable  cause  for  so  doing ;  and  in  so 
causing,  counselling  or  procuring  the  arrest,  detention  or 
imprisonment  of  the  plaintiff  he  acted  without  malice  and 
in  boTia  fide  belief  that  he  was  fulfilling  his  duties  and 
acting  within  his  power,  authority  and  privileges  under 
and  by  virtue  of  the  said  "  Collection  Act "  as  such  com- 
missioner as  aforesaid. 

The  cause  was  tried  before  TowNSHEND,  J.  with  a  jury, 
October    11th,     1904,    and,   after    hearing   the   evidence 
adduced,  the  learned  judge  withdrew   the  cause  from   the  . 
jury  and  granted  an  order  dismissing  the  action  a«  against 
the  defendant,  Douglas,  with  costs. 

Plaintiff  appealed. 

1905,  Nov.  28th.  W.  F.  ff  Connor  and  W.  K  Tobin,  in 
support  of  appeal.  There  are  separate  and  not  joint 
actions  of  tort  against  these  defendants,  and  therefore, 
even  if  there  is  evidence  of  a  settlement  with  tw^o  of  the 
defendants,  the  third  is  not  discharged.  There  is  no  evi- 
dence of  any  release.  As  to  the  imprisonment  of  Dec.  3rd., 
there  is  no  denial  or  justification  set  up  in  the  pleadings, 
nor  was  there  any  evidence.  This  is  an  action  of  trespass. 
The  commissioner,  being  disqualified,  had  no  jurisdiction. 
Addison  on  Torts,  p.  147.  Any  unlawful  detainer  of  a 
prisoner  after  he  has  the  right  to  be  discharged  is  a  fresh 
imprisonment.  Chivcrs  v.  Savage,  5  El.  &  Bl.  697  ;  Brand  v. 
Craddock  27  L.  J.  Exch.  314 ;  Oruntz  v.  McKay,  31  N.  S. 
R.  234 ;  Coswell  v.  Impey,  1  B.  &  C.  169  ;  Kemp  v.  Neville, 
10  C.  B.,  N.  S.  523  ;  Ferris  v.  Dyer,  5  U.  C.  R.  5  ;  Comyns, 
Dig.  Tit.  County  Court,  p.  8. 

C.  P.  Fullerton.  contra,  was  stopped  by  the  court. 
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1905,  November  28th.  Graham,  R  J.— The  learned 
trial  judge  was  right  in  withdrawing  this  case  from  the 
jary.  It  is  an  action  against  a  judicial  officer,  a  commis- 
sioner under  the  Collection  Act,  and  there  is  no  evidence 
of  malice  or  from  which  malice  can  be  inferred.  The  evi- 
dence relied  on  is  principally  that  he  refused,  upon 
affidavits,  to  discharge  the  plaintiff  from  the  order  made 
for  his  arrest,  because  he  was  about  to  leave  the  coantiy, 
but  that  was  a  judicial  act  and  there  is  no  inference  of 
malice.  It  was  a  perfectly  justifiable  proceeding.  Want 
of  jurisdiction  is  relied  on,  but  the  action  is  framed  upon 
a  charge  for  malicious  arrest  and  imprisonment,  not  in 
trespass.  Besides,  there  is  not  a  want  of  jurisdiction. 
He  may  have  been,  as  was  afterwards  discovered,  dis- 
■  qualified  from  interest,  because  he  had,  as  a  solicitor,  a 
claim  for  another  person  against  the  same  debtor.  But 
that  does  not  take  away  jurisdiction  and  make  the  matter 
null  and  void.     The  appeal  should  be  dismissed,  aod  with 

costs. 

Appeal  dismissed  with  costs. 
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Rex.  V.  Blank. 


Before  Townshend,  J..  Graham,  E.  J.,  and  Meagher,  Eraser 
and  Russell,  JJ. 

Canada  Temperance  Act — Imprisonment  in  default  of  payment  of  fine — 
Provision  for  enforcing  payment — Code  s,  8^2. 

A  conviction  made  against  defendant  for  an  offence  against  the  Canada 
Temperance  Act  was  sought  to  be  quashed  because  the  stipendiary 
magistrate  by  whom  the  same  was  made  ordered  that  defendant, 
in  default  of  paying  the  fine  and  costs  in  the  conviction  mentioned, 
should  be  imprisoned  in  the  common  gaol,  &c  ,  for  the  term  of  three 
months  unless  the  several  sums  in  said  conviction  mentioned  were 
sooner  paid* 

Held^  following  31  The  Queen  v.  Morton  (31  N  S.  R.  217  ;  3  Can.  Cr.  Cas« 
84),  that  the  term  of  imprisonment  being  imposed  by  way  of  punish- 
ment, and  not  as  a  term  of  imprisonment  to  be  Inflicted  in  default  of 
payment  of  the  penalty,  the  provision  for  enforcing  payment  of  the 
pecuniary  penalty  was  to  be  found  in  the  Criminal  Code  of  Canada, 
s.  872,  as  amended  in  1894  and  1900,  and  .the  application  to  quash 
must  be  dismissed  with  costs. 

It  was  admitted  by  and  between  'the  solicitor  of  the 
informant  or  prosecutor  herein,  the  solicitor  of  the  defend- 
ant herein,  and  Frederick  Moseley,  stipendiary  magistrate 
in  and  for  the  city  of  Sydney,  as  follows  : 

1.  That  the  defendant  was,  on  the  4th  day  of  Novem- 
ber, A.  D.  1905,  at  Sydney,  in  the  county  of  Cape  Breton, 
before  the  said  Frederick  Moseley,  stipendiary  magistrate 
in  and  for  the  city  of  Sydney,  convicted  of  a  first  offence 
against  the  second  part  of  the  "  Canada  Temperance  Act," 
which  said  Act  is  and  was  at  all  times  in  this  case  men- 
tioned in  force  in  and  throughout  the  said  city  of  Sydney. 

2.  That  the  only  ground  on  which  the  said  conviction 
was  sought  to  be  quashed  herein  was  because  the  said 
stipendiary  magistrate  did  order  and  adjudge  that  the  said 
William  Blank,  in  default  of  paying  the  fine  and  costs  in 
said  conviction  mentioned,  should  be  imprisoned  in  the 
common  gaol  for  the  county  of  Cape  Breton  for  the  term 
of  three  months,  unless  the  several  sums  in  said  conviction 
mentioned  were  sooner  paid. 

3.  That  due  notice  of  this  motion  to  quash  the  said 
conviction  had  been  duly  served  on  the  said  prosecutor 
and  on  the  said  stipendiary  magistrate. 

22 — X.  s.  R.  38. 
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And  it  was  agreed  that  the  said  conviction  and  these 
admissions  do  constitute  the  printed  case  herein  on  motion 
to  quash  the  said  conviction. 

And  further,  that  all  irregularities  in  bringing  this 
motion  before  the  Supreme  Court  of  Nova  Scotia  en  banc  be 
waived,  and  that  there  be  no  costs  of  the  motion  to  either 
party. 

1905,  December  5th.  J.  W,  Madden,  in  support  of 
appeal. 

H.  Ross,  contra. 

1905,  December  18th.  Graham,  E.  J.  delivered  the 
judgment  of  the  court.  By  the  Acts  of  1904,  chapter  41 
(D)  the  Canada  Temperance  Act,  section  100,  is  amended. 
It  now  provides  that  "  everyone  who,  &c.  .  .  .  shall,  on 
summary  conviction,'  be  liable  to  a  penalty  for  the  first 
offence  of  not  less  than  fifty  dollars  or  imprisonment  for 
a  term  not  exceeding  one  month  with  or  without  hard 
labour,  and  for  a  second  offence,  &c." 

The  question  is  whether  the  magistrate  may  at  his 
option,  in  the  first  instance,  inflict  either  the  pecuniary 
penalty  or  the  imprisonment.  In  other  words,  whether  the 
imprisonment  is  to  be  inflicted  as  a  punishment,  or  only  as 
a  mode  of  enforcing  the  pecuniary  penalty  in  default  of 
payment.  If  it  is  to  be  inflicted  as  a  punishment  merely, 
then  the  provision  for  enforcing  payment  of  the  pecuniary 
penalty  is  to  be  found  in  the  Criminal  Code  of  Canada, 
sec.  872,  as  amended  in  1894  and  1900. 

The  magistrate  in  this  case  resorted  to  that  section  of 
the  code  supposing  that  the  provision  as  to  imprisonment 
for  a  term  not  exceeding  one  month  in  the  amended  sec- 
tion 100  of  the  Canada  Temperance  Act  did  not  cover  the 
case  of  a  default  in  payment  of  the  pecuniary  penalty. 
And  under  that  provision  of  the  code  he  determined  that 
in  default  of  payment  the  defendant  should  be  imprisoned 
for  three  months.  And  this  is  the  conviction  which  is 
sought  to  be  quashed. 
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In  my  opinion  the  case  is  concluded  by  the  decision  of 
Qiuren  V.  Horton,  31  N.  S.  R  217;  3  Can,  Crim,  Caaea,  84. 
That  was  a  conviction  under  section  501  of  the  code. 
There  as  here  there  was  provided  a  pecuniary  penalty  or 
a  term  of  imprisonment.  And  it  was  held  that  the  term 
of  imprisonment  was  imposed  by  way  of  punishment  and 
not  as  a  term  of  imprisonment  to  be  inflicted  in  default  of 
payment  of  the  penalty.  And  recourse  was  to  be  made 
to  section  872  for  the  term  of  imprisonment. 

The  application  to  quash  must  be  dismissed  with  costs. 
Application  dismissed  with  costs. 


The  Kixg  v.   McNutt. 

Before  Townshend,  Meagher,  FAaser,  Russell  and 
LONGLEY,  J  J. 

In/ox  tea  ting  liquors — Illegally  keeping  for  sale,  barter  and  traffic — Liquor 

License  Act,  R,  S.,  {igoo)  c  lOO,  s.  i6s*  sub-sec.  2—Presumptiofi 

raised  by  evidence  and  statute— Duty  of  defendant  to  rebut. 

Appeal  from  the  jud^e  of  the  county  court  for  district  No.  4,  affirming- 
a  conviction  made  by  the  stipendiary  magistrate  for  the  town  of 
Truro  for  keeping*  liquor  for  the  purpose  of  sale,  barter  and  traffic 
therein,  without  the  license  therefor  bylaw  required. 

The  evidence  showed  that  defendant  occupied  a  house  in  the  tjwn  of 
Truro,  opposite  a  building  occupied  by  his  son*in-law  as  an  hotel 
where  liquor  was  believed  to  be  sold  illegally.  Defendant  had  pre- 
viously occupied  the  hotel  himself,  and  had  been  convicted  of  unlaw- 
ful selling,  and  was  believed  to  be  selling  in  collusion  with  his  son- 
in-law  to  whom  he  had  rented  the  premises,  the  liquor  being  kept 
on  defendant's  premises  and  carried  across  the  street  to  the  hotel 
as  required. 

On  making  a  search  of  defendant's  premises,  the  inspector  found  a 
quantity  of  liquor  conce^iledin  a  hole  below  the  flo  ^r  of  a  room 
occupied  as  a  bed  room,  and  also  in  a  valise  in  a  wood  shed  baclc 
of  the  house,  which  was  found  to  be  locked  at  the  time  of  the  search 
and  which  defendant  declined  to  open.  In  both  places  he  found  a 
large  quantity  of  straw  wrappers,  such  as  are  used  for  packings 
.  bottles,  and  in  the  wood  house  some  empty  liquor  cases.  ^  There 
was  also  evidence,  that,  as  the  inspector  left,  defendant  said  there 
was  a  barrel  that  he  had  not  got,  though  this  remark  was  not 
heard  by  the  inspector  and  was  denied  by  defendant. 

/^^/</,  That  the  evidence  of  search,  coupled  with  the  provisions  of  the 
Act,  R.  S.  (i()oo)c.  100,  s.  165,  sub-sec.  2,  was  ample  to  justify  the 
conviction  unless  displaced.  That  defendant  had  to  overcome  the 
presumption  raised  against  him  and  to  explain  the  circumstances  to- 
the  satisfaction  of  the  judge,  and  having  failed  to  do  so,  the  judge 
could  properly  find  as  he  did  and  the  court  would  not  disturb  the 
conviction. 
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Defendant  was  convicted  by  L.  G.  Crowe,  stipendiary 
magistrate  for  the  town  of  Truro,  in  the  county  of  Col- 
chester, on  information  laid  by  Herbert  H.  Johnston,  license 
inspector  for  the  town,  for  having  within  six  months 
before  the  3rd  day  of  August,  A.  D.  1904,  (the  date  of  the 
information,)  unlawfully  kept  liquor  for  the  purpose  of 
sale  without  the  license  therefor  by  law  required.  The 
evidence  was  substantially  as  follows : 

H.  H.  Johnston. — Am  license  inspector  for  the  town  of 
Truro.  Am  acting  as  such.  The  defendant  lives  in  a 
house  on  Outram  Street,  in  Truro.  I  visited  those  prem- 
ises officially  on  the  16th  of  July.  I  had  a  search  warrant 
I  saw  the  defendant  there.  I  found  some  liquor,  some 
champagne,  six  bottles  in  a  bedroom  in  a  hole  under  the 
floor.  There  were  a  lot  of  wrappers  there  off  bottles. 
Found  some  whiskey  and  rum  in  a  valise  in  the  wood- 
house,  two  flasks  of  whiskey,  part  of  a  bottle  of  rum.  I 
seized  the  liquor  and  brought  it  away.  Saw  liquor  cases 
and  straw  shells  on  the  floor  in  the  barn.  The  defendant 
occupies  the  whole  of  the  premises  I  have  spoken  o^'. 
Defendant  was  running  the  Oxford  House  on  the  opposite 
side  of  the  street  before  that.  He  had  been  convicted  for 
selling  liquor  there  on  several  occasions. 

Crosa-exarained, — The  wood-house  door  was  locked.  I 
asked  the  defendant  to  open  it.  He  would  not.  I  pulled 
it  open.  The  liquor  I  got  there  was  in  a  valise.  I  got 
the  warrant  because  I  believed  the  liquor  was  being  carried 
across  the  street  to  the  Oxford  House  from  the  defendant's 
premises. 

H.  C.  Gass. — I  was  with  the  inspector  when  he 
searched  the  defendant's  premises.  I  heard  his  evidence 
now,  and  the  liquor  was  found  as  stated  bj'^  him. 

Abner  NcNutt. — The  champagne  was  found  down  a 
hatchway  in  the  bedroom.  Had  been  there  for  four 
months.  It  was  my  wife's  bedroom.  The  liquor  was  a 
present  to  my  wife  four  or  five  months  ago.  It  did  not 
belong  to  me.  I  was  not  keeping  it  for  sale  nor  was  my 
wife.  It  was  kept  there  to  keep  it  cool.  There  is  no 
cellar  under  that  part  of  the  house.  The  stuff  in  the 
wood-house  belonged  to  me.  I  did  not  keep  it  for  selling. 
I  kept  it  for  my  own  use.  I  had  used  some  out  of  it  I 
I  have  not  kept  any  liquor  for  sale  since  last  fall. 
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An  appeal  was  taken  to  the  county  court  and  further 
evidence  was  given  before  the  judge  of  that  court  (Chip- 
man,  C.  C.  J.,)  as  follows : 

Annie  McNutt. — I  am  the  wife  of  defendant  herein. 
Kemember  that  the  inspector  and  Mr.  Gass  were  at  our 
place  on  the  16th  of  July  last.  They  found  on  this 
occasion  some  champagne  in  my  bedroom.  This  liquor 
was  mine  and  given  to  me  by  my  son-in-law,  Evan  Cam- 
eron. He  made  me  a  present  of  it  the  last  of  March  or 
first  of  April,  1904.  1  was  not  well  and  he  gave  it  to  me 
for  medicinal  purposes.  I  kept  it  in  a  hatchway  under 
the  floor  in  my  bedroom  to  keep  it  cool.  There  is  no  cel- 
lar under  the  front  part  of  the  house.  The  hatchway  was 
in  the  bedroom  when  we  rented  and  took  possession  of  the 
house.  I  kept  the  liquor  also  in  this  place  where  it  could 
not  easily  be  found  by  others  of  my  family.  This  liquor 
was  not  kept  for  sale  but  for  my  own  use  for  the  purpose 
named 

Cross-examined. — I  saw  valise  that  the  inspector  took 
from  the  house.  I  did  not  see  the  inside  of  it  while  he 
had  it.  There  was  a  liltle  whiskey  and  gin  in  the  valise 
on  that  morning.  It  was  probably  9  o'clock  when  I  had 
access  to  the  valise,  and  10  or  11  when  the  inspector  got 
the  valise.  I  think  ray  husband  put  the  liquor  in  the 
valise.  I  had  7  bottles  of  champagne  in  the  said  hatch- 
way. There  were  straw  packets  there  when  I  put  the 
champagne  in.  My  son-in-law  occupied  the  hotel  at  the 
time  I  was  given  the  champagne.  He  rented  it  from  my 
husband. 

H.  C.  Gass. — I  was  with  the  inspector  when  he  found 
the  liquor  at  defendant's  house  in  July  last — or  when  he 
made  the  search.  I  went  down  the  hatchway  and  passed 
up  13  full  bottles  labelled  "  Champagne,"  to  chief  of  police 
Waller.  Mr.  Johnston,  the  inspector,  was  present.  This 
hole  in  the  ground  was  about  15  feet  square  and  2  J  feet 
deep,  and  was  partly  filled  with  straw  coverings  such  as 
bottles  are  packed  with.  I  got  some  of  the  bottles  from 
these  coverings.  There  was  a  large  quantity  therein  of 
the.se  packets,  500  to  1000  in  number.  I  was  also  in  the 
wood  house  where  the  valise  was  found.  In  this  wood 
house  was  also  found  a  large  quantity  of  these  straw 
packets.  Abner  McNutt,  the  defendant,  was  present.  I 
heard   the  defendant   say  just   before  the   inspector  was 
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leaving  and  to  him  that  there  was  one  barrel  that  he  did 
not  get.  The  Oxford  House  is  directly  opposite  to  the 
defendant  s  present  residence. 

John  Waller. — I  am  chief  of  police  for  the  town  of 
Truro.  Know  defendant  McNutt.  I  was  in  company 
with  Inspector  Johnston  and  Oass  on  the  occasion  of  this 
laj?t  visit  to  McNutt's.  I  was  in  Mrs.  McNutt  s  bedroom 
with  Gass  when  some  stuft  was  found.  We  moved  the 
bed  and  found  a  hatch  or  hole  in  the  floor  large  enough 
for  a  man  to  get  into.  Gass  went  down  into  the  hole  and 
passed  out  to  me  six  or  seven  bottles — champagne  bottlea 
We  carried  them  away  and  locked  them  up.  I  was  acting 
under  the  orders  of  the  inspector.  I  did  not  hear  Abner 
McNutt  say  when  we  were  leaving,  "  Well,  triere  is  one 
barrel  you  have  not  got,"  or  any  words  to  that  effect 
We  all  went  away  together.  Did  not  hear  McNutt  say 
any  such  words  at  any  time  that  day. 

The  judgment  appealed  from  was  as  follows  : 

The  defendant  is  charged  with  "  keeping  liquor  for  the 
purpose  of  sale,  barter  or  traffic,  without  the  license  there- 
for required  by  law,"  and  I  have  come  to  the  conclusion 
after  full  consideration  of  the  facts  submitted  in  the 
evidence,  together  with  the  attendant  circumstances  and 
surroundings  referred  to,  that  the  conviction  should  te 
affirmed. 

The  defendant  is  an  old  offender  and  conversant  with 
all  the  devices  and  subterfuges  adopted  by  some,  at  least, 
of  the  dealers  in  intoxicating  liquors,  and  it  is  but  a  fair 
inference  to  be  drawn  from  the  facts  disclosed,  that  the 
keeping  of  liquor  in  a  house  opposite  his  old  stand  was 
and  is  but  another  attempt  on  hfs  part  to  evade  the  law 
in  collusion  with  Cameron,  his  son-in-laM'. 

Liquor  having  been  found  kept  in  defendant  s  premises 
he,  until  the  contrary  is  proved,  is  deemed  to  have  kept 
such  liquor  for  the  purpose  of  sale,  contrary  to  the  pro- 
vision of  the  statute  (Sec.  165,  sub-sec.  2  of  Chap.  101.) 

The  fact  of  the  straw  packets  and  liquor  cases  in  such 
unusually  large  quantities  having  been  found  on  the 
premises,  entirely  unexplained,  as  it  was,  is  a  cogent  fact 
from  which  it  may  be  inferred  that  the  liquor  was  kept 
for  other  than  personal  use. 

An  order  will  pass  confirming  the  conviction  below 
without  costs. 
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1905,  November  25th.     H.  V.  Bigelow,  in  support  of 
appeal. 

8.  D.  McLellan,  contra. 

1905,  December  26th.  Meagher,  J.  read  the  judg- 
ment of  the  court.  (The  judgment  read  has  not  been 
filed,  but  was  substantially  as  follows :)  Defendant  was 
engaged  in  the  sale  of  liquor  in  the  Oxford  House  in 
the  town  of  Truro,  across  the  street  from  the  searched 
premises,  up  to  within  a  few  months  before  the  search,  and, 
while  there,  had  been  convicted  on  more  than  one  occasion 
for  selling  illegally.  When  he  gave  up  the  Oxford  House 
he  rented  the  premises  to  his  son-in-law,  Cameron.  On 
the  trial  defendant,  who  was  called  as  a  witness,  testified 
that  the  champagne  which  was  found  down  a  hatchway 
in  his  /vife  s  bedroom  was  a  present  to  his  wife  four  or 
five  months  before  and  did  not  belong  to  him.  He 
admitted  that  the  liquor  found  in  the  woodhouse  belonged 
to  him.  but  denied  that  it  was  kept  for  sale.  His  wife^ 
who  gave  evidence  betore  the  county  court  judge,  said 
that  the  champagne  found  in  her  bedroom  was  hers  and 
was  given  her  as  a  present  by  her  son-in-law,  Cameron. 
The  witneas,  Gass,  who  was  present  with  the  inspector  the 
day  the  liquor  wsis  found  in  defendant's  house,  said  among 
other  things  that  he  heard  defendant  say,  just  as  the 
inspector  was  leaving,  that  there  was  one  barrel  he  did  not 
get.  Defendant  denied  using  such  an  expression,  and  the 
chief  of  police.  Waller,  who  was  in  company  with  the 
inspector  and  Gass,  at  the  time  of  the  seizure,  said  that  he 
did  not  hear  the  words  used.  The  owner  of  the  house 
might  have  been  called  to  tell  when,  how  and  by  whom 
the  hole  in  the  floor  where  the  liquor  was  concealed,  was 
made  and  the  hatch  put  there,  and  for  what  purpose,  but 
he  was  not  called.  The  only  evider.ce  on  this  point  was 
that  of  defendant  s  wife  who  said  that  it  was  there  when 
they  took  the  house.  The  presence  of  so  many  straw 
covers  or  eases  for  liquor  is  not  accounted  for.     How  they 
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came  to  be  there  in  such  profusion  must  remain  a  mystery. 
As  a  juror  I  would  say  that  the  presence  of  the  hole  and 
hatch  in  the  place  where  they  were  found  called  for 
explanation.  It  is  a  fair  inference  that  the  covers  were 
around  bottles  when  they  were  taken  there,  and  that  whe^^ 
the  bottles  were  removed  the  covers  were  left.  There  is 
no  evidence  that  the  hole  was  used  merely  as  a  receptacle 
for  covers. 

All  this  is  evidence  of  an  intention  to  accomplish  some 
object.  The  only  motive  must  have  been  a  desire  to  evade 
the  statute,  and  I  am  not  surprised  that  the  county  court 
judge  came  to  the  conclusion  that  the  presumption  of  an 
intention  to  evade  the  statute  had  not  been  displaced 
There  is  no  proof  that  when  defendant  quitted  the  Oxford 
House  he  took  up  other  means  of  gaining  a  livelihood,  and 
men  do  not  abandon  their  usual  means  of  making  a  living, 
especially  when  it  is  one  of  an  easy  and  profitable  character. 
It  is  my  opinion  then  that  the  evidence  of  search,  coupled 
with  the  provisions  of  the  Act,  8.  165,  subs.  (2),  which 
provides  that  where  on  search  any  liquor  is  found  kept  on 
the  premises  the  occupant  shall,  until  the  contrary  is 
proved,  be  deemed  to  have  kept  such  liquor  for  sale,  con- 
trary to  the  provisions  of  the  chapter,  (R.  S.  (1900)  c. 
100)  were  ample  to  justify  the  conviction  unless  displaced. 
The  evidence  disclosed  a  state  of  facts  which  raised  a 
presumption  which  defendant  had  to  overcome,  and  explain 
the  circumstances  to  the  satisfaction  of  the  judge.  This 
he  failed  to  do  and  the  judge,  therefore,  could  properly 
find  as  he  did,  and  we  have  no  right  to  disturb  the  con- 
viction. 

TowNS«END,  J. — I  agree  that  the  appeal  should  be 
dismissed. 

RUS.SELL,  J. — I  also  agree. 

Fraser  and  Longley,  JJ.  concurred. 

Conviction  afirmed. 
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The  King  v.  Craig. 

Before  Ti  wnshend,  J.,  Graham,  E.  J.,  and  Meagher  and 
Russell,  JJ. 

Jntoxicaii  ng  liquors — Sale  at  retail  tvitliout  license — Liquor  License  Act, 

R.  Sf  (igoo)  c  TOO — Conviction  in  absence  of  defendant — 

Reasonableness  of  service. 

Information  was  laid  before  the  stipendiary  magistrate  for  the  town  of 
Truro,  charg^ing^  defendant  with  having-  sold  liquor  at  retail 
without  license,  defendant  having-  been  previously  convicted  of  first 
and  second  offences  of  the  same  nature 

A  summon?  was  issued  on  the  20th  day  of  June.  1905,  requiring  defend- 
ant to  appear  at  the  town  court  room  ;it  10  o'clock  on  the  following 
morning  to  answer  the  charge  against  him,  and  to  be  further  dealt 
with. 

A  copy  of  the  summons  was  r,er\'ed  by  a  constable  on  the  defendant, 
personally  on  the  same  day  on  which  the  summons  was  issued,  and 
defendant  failing  to  appear  was  convicted  in  his  absence. 

The  conviction  was  attacked  on  the  ground  that  defendant  was  not 
served  until  the  night  of  the  day  on  which  the  summons  was  issued, 
and  that  he  had  no  time  to  consult  counsel. 

Held,  That  the  question  of  the  reasonableness  of  the  service  was  one 
for  the  justice,  under  all  the  circumstances  of  the  case,  and  that  on 
the  facts  stated  there  was  evidence  to  justify  him  in  coming  to  the 
conclusion  that  a  reasonable  time  had  elapsed  between  the  time  of 
service  and  the  time  fixed  for  the  trial,  and  in  proceeding  with  the 
case  in  defendant's  absence. 

Per  Russell.  J.  That  if  defendant  required  further  time  it  was  his 
duty  to  have  appeared,  and  to  have  made  his  application  to  the 
justice,  and  that  it  was  not  permissible  for  him  to  ignore  the  sum- 
mons and  afterwards  ask  the  court  to  quash  the  conviction 

On  the  20th  June,  1905,  an  information  was  laid 
before  the  stipendiary  magistrate  for  the  town  of  Truro 
against  defendant  for  having,  within  six  months  before  the 
date  mentioned,  at  Truro,  unlawfully  sold  liquor  at  retail, 
without  license,  the  defendant  havingly  been  previously, 
on  the  24th  April,  1901,  convicted  of  a  like  offence,  and 
having  again,  on  the  18th  May,  1901,  been  convicted  of  a 
second  offence. 

On  said  20th  day  of  June,  1905,  a  summons  was  issued 
requiring  defendant  to  appear  before  said  stipendiary 
magistrate  on  Wednesday  the  2l8t  day  of  June,  1905.  at 
10  o'clock  in  the  forenoon,  at   the    town   court   room    in 
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Truro,  aforesaid,  to  answer  said  information,  and  to  be  fur- 
ther dealt  with  according  to  law.  A  copy  of  said  summons 
was  served  on  the  defendant  personally  on  the  20th  day 
of  June,  1905,  and  on  the  2l8t  day  of  June,  1905,  the 
charge  contained  in  said  information  was  duly  heanl  and 
tried,  the  informant  and  his  counsel  being  present,  but 
neither  defendant,  nor  anyone  on  his  behalf  being  present, 
when  a  conviction  was  made  against  defendant  as  charged 
in  the  information. 

On  the  28th  day  of  June,  1905,  the  defendant  applied 
to  the  stipendiary  magistrate,  under  the  provisions  of  sec- 
tion 73  of  the  Nova  Scotia  Summary  Convictions  Act, 
(chapter  161  of  the  Revised  Statutes  of  Nova  Scotia)  to 
state  and  sign  a  case,  on  the  ground  that  the  said  convic- 
tion was  erroneous  in  point  gf  law,  and  was  in  excess  of 
jurisdiction,  and  duly  entered  into  a  recognizance  with 
sufficient  sureties,  pursuant  to  said  section  73,  sub-section 
3,  and  fully  complied  with  the  provisions  thereof,  and  the 
stipendiary  magistrate  granted  the  said  application. 

The  said  defendant  claimed  to  be  aggrieved  by  and 
desired  to  question  the  said  conviction  on  the  grounds  that 
it  was  erroneous  in  point  of  law,  and  in  excess  of  jurisdic- 
tion, including  the  follow^ing  among  other  grounds,  and  the 
defendant  claimed — 

(a)  That  the  information  herein  was  laid  on  the  20th 
day  of  June,  1905,  and  the  summons  issued  the  same  day 
and  served  the  same  daJ^  That  the  time  appointed  for 
appearance  in  said  summons  was  the  21st  day  of  June, 
1905,  at  ten  o'cloc'c  in  the  forenoon.  That  said  summons 
was  not  served  a  reasonable  time  before  the  time  appointed 
for  appearance,  nor  did  it  so  appear  to  the  said  stipendiary 

(b)  That  the  accused  did  not  appear  at  the  time  and 
place  appointed  by  said  summons,  and  it  was  not  made  to 
appear  to  the  satisfaction  of  the  said  stipendiar}^  that  the 
summons  was  duly  served  a  reasonable  time  before  the 
time  appointed  for  appearance,  and  said  stipendiary  had 
no  jurisdiction  to  proceed  ex  parte  to  hear  and  determine 
the  case  in  the  absence  of  the  defendant. 


Digitized  by 


Google 


THE    KING    V.    CRAIG.         '  347 

(c)  That  the  said  stipendiary  had  no  jurisdiction  to 
proceed  ex  parte  to  hear  and  determine  the  case  in  the 
absence  of  the  defendant  when  it  did  not  appear  that  the 
summons  was  duly  served  a  reasonable  time  before  the  time 
appointed  for  api  earance. 

The  question  upon]] which  the  opinion  and  judgment  of 
this  honorable  court  was  desired,  and  which  was  submitted 
and  stated  for  the  opinion  and  judgment  of  the  court,  was  as 
follows : 

"Whether,  the  said  stipendiary  magistrate,  upon  the 
above  statement  of  facts,  came  to  a  correct  decision  in 
point  of  law,  and  whether  the  said  conviction  so  made  as 
aforesaid  should  have  been  made,  and  if  such  decision  is 
incorrect,  and  such  conviction  should  not  have  been  made, 
what  should  be  done  in  the  premises  ? " 

The  circumstances  relied  on  by  defendant  were  set  out 
in  his  affidavits,  as  follows  : 

I,  Herbert  C.  Craig,  of  Truro,  in  the  county  of  Col- 
chester, restaurant-keeper,  make  oath  and  say,  as  follows  : 

1.  I  am  the  defendant  in  this  matter. 

2.  That  I  was  served  with  a  copy  of  the  summons 
herein  on  Tuesday,  the  20th  day  of  June.  1905,  between 
eight  and  nine  o'clock  in  the  evening,  on  the  street  some 
distance  from  my  place  of  business,  returnable  the  next 
morning  at  ten  o'clock. 

3.  That  at  the  very  first  opportunity  I  examined  said 
paper  and  saw  that  it  was  returnable  at  ten  o'clock  the 
following  morning.  It  was  between  nine  and  ten  o'clock 
on  the  evening  of  the  20th  day  of  June,  that  I  discovered 
the  time  said  summons  was  returnable. 

4.  I  immediately  started  out  to  find  a  solicitor,  and 
after  sonie  time  I  found  Mr.  H.  O.  McLatchy,  and  asked 
him  if  he  would  act  as  my  counsel  on  the  trial  of  the  said 
charge.  He  replied  that  he  would  let  me  know  in  the 
morning. 

5.  On  the  morning  of  the  2l8t  June,  1905,  I  called  at 
Mr.  Mcl^tchy's  office  and  could  not  find  him.  I  then 
called  at  Mr.  H.  V.  Bigelow's  office  to  get  him  to  act  for 
me,  hut  he  was  not  in  his  office.  It  was  then  about  fifteen 
minutes  to  ten  o'clock  in  the  forenoon  of  the  said  21st  day 
of  June,  1905,  and  too  late  for  me   to  get  any  counsel  to 
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act  for  me,  or,  even   if  I  had  got  oae  then,  to  explain  my 
defence. 

6.  That  herewith  produced  marked  Exhib'^  "A"  is 
the  evidence  upon  which  I  was  convicted. 

7.  That  I  had  a  good  defence  to  said  information  as  I 
am  advised, and  verily  believe.  That  I  was  not  inTruroafore- 
said,  at  the  date  of  the  alleged  sale.  That  I  left  Truro  on 
the  24th  day  of  April,  1905,  and  went  to  Halifax,  in  the 
county  of  Halifax,  where  I  remained  until  Sunday  night, 
the  30th  day  of  April.  That  if  I  had  an  opportunity  I 
could  have  proved  this  by  several  witnesses  in  Halifax. 

Exhibit  A. 

John  Waller  swomi : — I  am  a  police  officer  and 
license  inspector.  I  know  the  defendant,  Herbert  Craig. 
Have  known  him  for  18  years.  He  does  business  in 
Truro,  on  the  Esplanade.  I  served  a  copy  of  the  summons 
in  this  case  on  the  defendant  personally  on  the  20th  of 
this  month  on  Inglis  St.,  Truro. 

Robert  B.  Layton  sworn: — I  live  at  New  Aberdeen, 
Cape  Breton.  I  am  a  clergyman  by  profession.  I  was  in 
Truro  in  the  month  of  April  last.  I  know  the  defendant, 
Herbert  Craig.  I  purchased  some  intoxicating  liquor  from 
him  on  the  28th  of  April,  1905.  I  got  a  flask  of  whiskey. 
I  asked  him  for  a  flask  of  whiskey.  He  gave  me  a  flaSk. 
(Flask  produced.)  I  paid  him  for  it.  Paid  50  cents.  I 
got  it  from  him  in  a  shop  or  restaurant  on  the  Esplanade 
in  Truro.  I  got  it  from  him  personally.  There  was  a 
counter  there.  I  have  known  the  defendant  for  some 
years. 

1905,  Nov.  15th.  S.  D.  McLellan  takes  objection  thai 
there  is  no  appeal.  R.  S.  N.  S.  c.  100,  s.  127.  R.  S.  K 
S.  c.  161,  s.  73. 
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ifjelow,  contra,  and  in  support  of  appeal.  There 
ts  before  the  magistrate  upon  which  he  can 
hat  the  service  was  within  a  reasonable  time, 
read  affidavit  of  defendant  to  fix  the  time  of 
Regina  v.  Eli,  10  O.  R.  727.  Ex  parte 
R.  94. 
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8.  D,  McLdlan,  contra.  Unless  it  appears  that  the  ser- 
vice proved  could  not  have  been  reasonable,  the  magis- 
trate is  the  judge  of  the  reasonableness.  In  the  Ontario 
eases  it  was  th^  refusal  of  an  adjournment  which  consti- 
tuted the  unreasonableness. 

H.  V.  Bigdow  replied. 

1905,  December  18th.  ToWxVSHEND,  J.  This  is  a  case 
stated  for  the  opinion  of  the  court.  It  appears  that  the 
defendant  was  charged  with  some  violation  of  the  Liquor 
License  Act,  and  was  subsequently  convicted  on  such 
charge.  The  magistrate  states  that  he  issued  a  summons, 
on  the  20th  June,  1905,  for  defendant's  appearance  on  the 
2l8t  day  of  June,  1905,  at  10  o'clock  in  the  forenoon,  at 
the  Town  Court  Room,  Truro.  The  defendant  was  per- 
sonally served  with  the  summons  on  the  20th,  on  the  street, 
in  Truro,  where  he  carries  on  his  business.  The  defendant 
complains  that  he  was  not  served  a  reasonable  time  before 
the  time  appointed  for  his  appearance,  and  that  it  did  not 
appear  so  to  the  stipendiary.  This  was  the  only  question 
discussed  at  the  argument.  It  can  admit  of  no  doubt 
that,  in  the  first  instance,  this  is  purely  a  matter  for  the 
magistrate's  decision,  and  he  must  have  thought  a  reason- 
able time  had  elapsed  in  this  instance,  otherwise  he  ought 
not  to  have  proceeded  with  the  trial,  as  he  would  have 
then  been  acting  without  jurisdiction.  He  had  before  him 
the  evidence  of  the  police  officer  that  defendant  had  been 
served  on  the  20th  on  the  street  in  Truro  where  he  did 
business.  The  trial  w^as  to  take  place  in  Truro,  and  in 
my  opinion,  he  had  sufficient  evidence  to  justify  him  in 
coming  to  the  decision  he  did,  that  a  reasonable  time  had 
elapsed  between  the  service,  and  the  time  of  trial  to  war- 
rant his  proceeding  with  the  case  in  defendant's  absence. 

The  cases  on  this  subject  of  reasonable  service,  and 
how  it  is  to  be  determined,  leave  no  room  for  doubt. 
In  re  Williams  21  L.  J.  M.  C.  46,  Erie,  J.  says  : 

'*It  is  laid  down  in  decided  case  that  the  justices  below 
are  the  proper  judges  of  what  is  a  reasonable  time." 
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He  then  adds': 

"  As  a  general  rule  I  should  think  that  service  at  nine 
ocloek  in  the  morning  of  one  day  to  appear  at  eleven 
o'clock  in  the  morning  of  the  next  day  was  a  reasonable 
service." 

In  that  case  the  defendant  did  not  get  the  summons 
until  eleven  o'clock  the  night  before  he  was  required  to 
attend.  In  Exparte  Smith  L.  R.  10  Q.  B.  604  Cockbum, 
C.  J.  says :  *•  We  cannot  control  the  judgment  of  the  justices 
if  there  is  some  evidence  before  them."  The  whole  ques- 
tion of  reasonableness  of  service  was  before  the  supreme 
court  of  New  Brunswick  in  Reg,  v.  Dibblee ;  In  re  Thomp- 
son 32  N.  B.  Rep.  242  ;  and  in  Exparte  Hogan  247,  and 
a  reference  to  them  will  show  that  the  court  acted  on  the 
same  principles.  Exparte  ffopwood  15  Q:  B.  121,  is  there 
cited  in  which  Lord  Campbell,  C.  J.  said : 

"  I  think  the  time  is  left  to  the  discretion  of  the  justices; 
they  must  say  whether  the  notice  was  reasonable  or  not. 
We  cannot  lay  it  down  for  law  that  service  of  notice  on 
one  day  to  appear  on  the  next  is  necessarily  bad." 

It  is  needless  to  cite  further  authority  on  a  point  so 
well  settled.  If  it  had  been  shown  that  the  service  had 
not  been  personal,  or  had  not  been  brought  to  defendant's 
notice,  it  might  have  been  fairly  conteiided  that,  in  view 
of  the  short  time  between  service  and  the  trial,  the  magis- 
trate had  no  evidence  before  him  of  reasonable  service; 
but  that  is  not  the  case  here,  and  we  think  the  magistrate 
acted  within  his  jurisdic  ion,  and  the  conviction  must  stand. 

Graham,  E.  J.  and  Meagher,  J.  concurred. 

Russell,  J. — The  only  facts  set  out  in  the  case  stated 
by  the  Justice  are  that  an  information  having  been  laid, 
the  summons  was  issued  and  served  personally  on  defendant 
on  the  20th  of  June  for  an  appearance  at  10  o'clock,  A.  M., 
on  the  2l8t,  to  answer  to  a  charge  of  selling  liquor  con- 
trary to  the  Liquor  License  Act.     It  is  impassible  to  say 
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that  the  Justice  had  not  jurisdiction  under  these  circum- 
stances to  try  the  case.  If  the  defendant's  affidavit  could 
be  looked  at,  it  would  show  that  he  received  the  summons 
between  8  and  9  o'clock  in  the  evening  of  the  20:h,  and 
the  only  excuse  he  gives  for  not  attending  was  that  he 
could  not  or  did  not  succeed  in  securing  counsel.  If  he 
had  attended  and  made  this  representation  to  the  Justice 
who  had  insisted  on  proceeding  without  giving  him  a 
reasonable  opportunity  to  prepare  his  defence  he  might 
justly  complain,  I  do  not  think  it  was  permissible  for 
him  to  ignore  the  summons  and  then  ask  this  court  to 
quash  the  conviction.  The  cases  seem  to  be  in  conflict 
as  to  the  power  of  this  court  to  inquire  into  the  reasonable- 
ness or  otherwise  of  the  service.  I  think  it  is  a  question 
for  the  Justice  under  all  the  circumstances  of  the  case,  and 
if  there  was  material  before  him  on  which  he  could  exer- 
cise his  discretion  to  say  that  the  service  was  reasonable, 
as  1  think  there  was  independently  of  the  fact  set  forth  in 
the  defendant's  affidavit  which  was  not  before  him,  (that  is 
as  tc  the  hour  of  service,)  I  think  we  must  assume  that  he 
did  so,  and  if  he  did  his  decision  governs  the  question. 

Conviction  ajffirmed. 
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Sanders  v.  Sutcliffe. 

Before  Townshend,  J..  Graham,  E.  J.  and  Russell  and  Longley,  JJ. 

Damages— Breach  of  contract — Failure  to  complete  wofk  by  time  agreed 
— Loss  of  tenant— Evidence —  Waiver. 

In  an  action  by  plaintiff  on  a  promissory  note  j^tven  by  defendant  in 
part  payment  of  the  contract  price  for  the  erection  by  plaintiff  of  a 
vault  in  an  office  building-  owned  by  defendant,  defendant  counter 
claimed  damages  on  account  of  the  imperfect  condition  of  the  vault, 
and  also  on  account  of  the  loss  of  a  tenant  who  had  aj^reed  to  take 
a  five  years  lease  of  one  floor  of  the  building*  on  condition  that  the 
vault  was  completed  by  a  specified  date. 

Heldf  that,  in  order  to  recover  on  the  latter  part  of  the  counterclaim, 
defendant  must  show  that  there  was  a  contract  by  plaintiff  to  com- 
plete the  vault  by  a  specified  date,  and  that  plaintiff  was  so  far 
aware  of  the  agreement  between  defendant  and  his  proposed 
tenant  that  he  must  be  taken  to  have  contracted  to  bear  the  loss 
covered  by  the  repudiation  of  the  tenancy  in  consequence  of  his 
failure  to  carry  out  the  terms  of  his  contract.  And  that,  in  the 
absence  of  evidence  of  a  contract  on  the  part  of  plaintiff  to  complete 
his  work  within  any  definitely  stated  period,  or  of  such  notification 
of  the  agreement  between  defendant  and  his  proposed  tenant  as  to 
give  rise  to  a  contract  on  the  part  of  plaintiff  to  bear  the  loss  occa- 
sioned by  the  refusal  of  the  tenant  to  take  the  premises  on  account 
of  the  non-completion  of  the  vault,  defendant  could  not  recover. 

In  answer  to  a  letter  from  defendant  complaining  of  delay  in  the  com* 
mencement  of  the  work,  and  stating  that  on  plaintifTs  assurance 
he  had  promised  M.,  the  prospective  tenant,  that  the  work  would 
be  completed  by  the  first  of  March,  plaintiff  took  the  ground  that 
the  contract  called  for  security  and  offered  to  proceed  with  the 
work  as  soon  as  satisfactory  security  was  given.  There  was  nothing 
about  security  in  the  letters  containing  the  offer  and  acceptance, 
which  constituted  the  contract,  but  defendant  acquiesced  and  fur- 
nished the  security  asked  for, 

Held^  that  while  defendant  might  have  refused  to  g"ive  security,  and 
have  insisted  upon  the  prosecutio*  of  the  work  in  accordance  with 
the  terms  of  the  contract,  he  could  not  after  assenting-  to  and  acting 
upon  plaintiffs  requirement  claim  that  there  was  any  breach  of 
agreement  on  the  first  of  March. 

This  was  an  action  brought  by  plaintiff  to  recover  the 
amount  of  a  promissory  note  given  by  defendant  in  part 
payment  of  an  amount  which  defendant  had  agreed  to  pay 
for  the  erection  of  two  fireproof  vaults  in  connection  with 
defendant's  office  building  at  Halifax  known  as  the 
"  Metropole  Building." 

Defendant  countercl aimed  damages  on  account  of  the 
defective  character  of   the   work  and   also  on  account  of 
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plaintiff  8  failure  to  complete  the  work  by  the  time  agreed, 
in  consequence  of  which  defendant  lost  a  tenant  who  had 
agreed  to  take  a  five  year  lease  of  one  floor  of  the  building. 
The  cause  was  tried  before  Meagher,  J.,  who  gave 
judgment  as  follows  : 

It  was  contended  that  there  was  a  partial  failure  of 
consideration  for  the  note,  but  I  have  thought  it  best  to 
deal  with  that  under  the  counterclaim.  The  contention 
on  the  trial  in  relation  to  the  note  occupied  but  a  few 
minutes. 

The  counterclaim  is  founded  on  breaches  of  a  contract 
by  plaintiff  with  defendant  to  erect  two  vaults  on  top  of 
existing  vaults  in  the  Metropole  Building.  I  find  on  this 
branch  that  the  vaults  were  to  be  built  the  same  as  the 
vaults  underneath  and  were  to  be  complete,  according  to 
final  contract  between  the  parties,  by  the  end  of  March, 
1902.  The  plaintiff  was  aware,  before  he  agreed  to 
execute  the  work  by  the  end  of  March,  of  the  arrange- 
ment between  Daniel  McNeil's  firm  and  the  defendant,  as 
to  McNeiFs  taking  the  whole  flat  on  the  third  floor  pro- 
vided the  vault  was  completed  by  the  end  of  March,  and 
that  they  would  only  take  the  flat  upon  that  condition. 

The  plaintifTs  reply  to  the  defendant's  letter  of  the 
28th.  18  suggestive  in  this,  that  he  made  no  answer  to  the 
statement  in  defendant's  letters  that  he  had  upon  the 
plaintifTs  assurance,  (I  think  he  meant  promise)  that  the 
vaults  would  be  completed  by  the  1st.  of  March,  promised 
them  to  McNeil  by  that  time.  The  arrangement  to  com- 
plete by  the  end  of  March,  in  place  of  the  1st.  was  made 
very  soon  after  that  letter.  It  was  not  part  of  the  agree- 
ment that  defendant  should  give  security  for  the  price  of 
the  work.  The  plaintifTs  letter  sot  up  an  agreement  to 
that  eflfect  to  excuse  the  delay  in  beginning  the  work,  but 
his  evidence  does  not  go  that  far.  All  he  said  was  that 
he  refused  to  build  without  security,  but  he  avoidf d  saying 
that  his  refusal  preceded  the  contract  to  build.  The 
defendant  denies  such  an  agreement  in  specific  terms.  If 
the  giving  of  security  was  a  term  of  the  original  agree- 
ment, or  if  it  had  been  negotiated  for,  it  would,  of  course, 
have  been  expressed  it  plaintifTs  tender  which  covered 
everything   else,    including  the   mode  of   payment.     The 

23 — X.  s.  R.  38. 
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wei^^ht  of  evidence,  apart  from  the  burden  upon  plaintiff 
of  niakino;  good  his  excuse  for  delay,  was  a^inst  him. 
Security  was  ultimately  given  not  because  of  any  agree- 
ment to  do  so,  but  to  expedite  the  construction,  avoid 
further  delay  and  secure  McNeil's  firm  as  tenants  for  the 
flat.  The  question  for  security  is  not  at  all  material.  I 
only  mention  it  to  show  the  course  the  affair  took  and  the 
position  assumed  by  the  plaintiff  It  was  given  by  the  3rd 
of  March,  but  the  work  was  not  begun  until  about  the  end  of 
that  month,  and  was  not  completeil  until  some  time  in  June, 
if  then.  The  upper  vault  was  not  available  for  use  until 
about  November,  and  it  was  then  so  damp  as  to  be  unfit 
for  use,  and  had  to  be  abandoned  for  some  time.  There  was 
therefore  a  breach  of  the  contract  to  complete  by  the  end 
of  March. 

It  was  also  broken  in  these  particulars, — The  vaults 
were  not  arched  nor  stayed  with  iron  rods,  nor  whitewash- 
ed inside  as  the  old  ones  were.  The  roof  was  not  as  thick 
by  two  inches  as  the  old  roof  was,  apart  from  the  additional 
thickness  and  strength  which  would  have  been  aflbrded  if  it 
was  arched.  There  is  a  subsidence  in  the  South  East  comer 
of  the  top  vault,  a  short  distance  below  the  roof,  which  has 
produced  substantial  openings  in  the  bricks  extending 
inward  along  the  South  walls  about  two  feet,  and  aiTects 
several  courses  of  Brick.  There  is  no  sign  of  any  crack  or 
settlement  below  it,  and  this  satisfies  me  that  these  open- 
ings are  due  to  imperfect  execution  of  the  work  near  the 
top  of  the  vault.  There  is  also  a  crack  of  considerable 
size  in  the  North-East  and  South  walls,  a  few  inches  below 
the  roof,  and  another  one  across  the  roof  and  in  the  centre 
thereof,  which  runs  from  North  to  South.  This  one  is 
wider  inside  than  outside.  I  am  of  opinion  that  it  wan 
caused  by  the  settling  of  the  side  wall  near  the  centre  of 
the  vault.  The  crack  in  the  three  walls  referred  to  was 
produced  by  the  same  cause.  The  settling  of  the  centre 
of  the  walls  would  tend  to  throw  the  outer  end  of  the  roof 
upward,  and  thus  start  the  bricks  near  the  roof  upward 
too,  and,  once  started,  the  action  of  the  weather  •  would 
enlarge  the  opening  so  made.  There  is  no  corresponding 
crack  in  the  Western  wall ;  the  junction  of  the  two  walls 
prevents  that.  The  crack  in  the  roof  is  plainly  visible 
from  the  outside,  notwithstanding  the  repairs  made. 
Cawsey  said  this  crack  might  have  been  caused  by  the 
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frames  or  casements  on  which  it  rested  while  being  built 
having  been  taken  away  too  soon.  There  is  no  evidence 
how  long  these  were  left  in  position.  The  plaintiff  could 
easily  have  met  and  excluded  that  theory  by  the  facts,  if 
they  existed,  but  did  not  attempt  to  do  so.  In  the  face  of 
the  undoubted  defect  in  the  roof,  which  has  materially 
injured  the  vault,  and  will  always  to  some  extend  affect  it, 
*  I  do  think  the  plaintiff  should  have  shown  the  facts 
on  this  point.  I  cannot  help  thinking,  too,  that  the  should- 
ers of  the  arch  would  have  added  support  to  the  roof  and 
lessened  its  liability  to  crack.  I  am  unable  to  perceive 
any  reason  why  the  vaults  were  not  built  like  the  others, 
as  agreed  upon.  It  seems  to  me  that  the  plaintiff  was 
indifferent  whether  he  built  them  according  to  contract  or 
not  He  examined  the  old  vaults  for  the  purpose  of 
preparing  his  estimate  and  tender,  and  saw  that  they  were 
arched  and  provided  with  stay  rods  which  projected  several 
inches  beyond  the  outside  of  the  wall,  and  were  visible  to 
himself  and  his  men  all  the  time  they  were  on  the  prem- 
ises. The  rods  would  have  added  materially  to  the 
strength  of  the  structure,  and  especially  in  the  event  of 
lire.  He  also  saw  that  the  old  roof  was  seven  inches 
thick,  yet  he  built  his  with  a  thickness  of  five  inches  only, 
and  that  too  in  the  face  of  the  fact  that,  during  the  negotia- 
tions, he  says  he  told  the  defendant  the  roof  ought  to  be  con- 
structed different  from  the  old  roof,  and  that  it  ought  to  be 
strong  enough  to  prevent  a  chimney  or  anything  falling 
on  it  going  through.  His  excase  as  to  the  arch  and  rods 
being  omitted  is  that  he  could  not  get  access  to  the  exist- 
ing vaults.  I  am  unable  to  accept  that  statement.  If  he 
made  a  reasonable  effort  in  that  direction — a  slight  one 
would  have  been  sufficient  to  erisure  access — he  would  have 
succeeded,  (notwithstanding  defendant's  absence)  either 
through  the  janitor  or  those  who  had  the  use  of  the  vault?. 
That  excu.se,  however,  is  without  any  force  in  relation  to 
the  staying  rods  and  the  roof,  which  were  visible  from  the 
I  outside.     This  fact  emphasises  what  I  have  said  as  to  the 

indifference  displayed  in  regard  to  the  time  and  the  man- 
ner of  executing  the  contract.     The  plaintiff  says  he  told 
I  the  defendant  the  roof  should  be  arched.     If  this  referred 

I  to  the  outer  surface  of  th  ;  roof,  it  is  singular  that  it  did 

I  not  impress  him  with  the  need  of  carrying  out  his  contract 

I         correctly,  and  putting  the  arched  roof  called  for  inside  ^ 
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while,  if  it  referred  to  the  inside,  it  is  inexplicable,  when  he 
was  aware  of  such  need,  and  that  his  contract  obliged  him 
so  to  construct  it.  that  he  should  have  disregarded  both. 
Cawsey,  when  speaking  of  arched  roofs,  clearly  referred  to 
the  inside  structure. 

The  crack  in  the  roof  occuiTed  within  two  or  three 
months  after  the  roof  was  put  on,  and  therefore,  it  could 
not  have  been  caused  by  expansion  and  cx)ntraction  from 
heat  and  frost,  because  such  conditions  did  not  exist 
during  the  interval. 

If  the  vault  was  built  with  an  arch  inside  it  is  pro- 
bable that  if  the  cement  part  of  the  roof  cracked,  as  it  has, 
it  might  not  have  extended  through  the  arch  into  the  vault 
itself,  in  which  ccuse  the  water  would  have  run  down  the 
shoulders  of  the  arch  into  the  space  between  the  walls. 
The  vault  in  that  case  would  have  been  more  or  less  damp, 
but  the  rain  water  would  not  have  entered  it 

The  plaintiff  says  he  built  the  structure  as  quickly  as 
he  could.  It  was  but  a  very  small  job,  and  should  have 
been  built  in  days — comparatively  few  at  that — by  a  small 
number  of  men,  three  or  four  at  the  most,  in  place  of 
taking  weeks  as  it  did,  and  I  therefore  cannot  help  regard- 
ing that  statement  as  an  extreme  one. 

The  water  and  consequent  dampness  found  in  the  upper 
vault  were  almost  entirely  due — the  water  entirely  so — to 
the  cracks  mentioned  above,  and  these  were  caused  by 
imperfect  work.  And  the  covering  upon  the  roof  would 
only  afford  a  partial  remedy,  and  would  require  watching 
and  frequent  renewal.  The  defects  will  always  exist  until 
rebuilt. 

The  different  condition  of  the  two  vaults,  in  respect  to 
the  presence  of  water  and  dampness,  shows  that.  As  to 
the  upper  one,  it  was  caused  by  the  defects  alluded  to,  and 
not  to  any  material  extent,  if  at  all,  by  other  external 
causes,  such  as  the  weather. 

The  complaint  set  up  by  the  counterclaim  is  in  some 
respects  quite  general  and  does  not,  perhaps,  in  its  widest 
aspect,  cover  all  the  defects  I  have  referred  to,  except  in  a 
manner  too  general  in  strictness  to  be  regarded.  No 
objection  was  made  to  any  evidence,  nor  was  any  point 
made  by  counsel  on  that  ground.  I  have,  therefore,  regarded 
the  case  from  the  standpoint  of  the  evidence  without  much 
regard  to  strict  pleading.     The  course  of  the  parties  at  the 
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trial  warrants  my  doing  so.  If  in  this  particular  I  deemed 
an  amendment  necessary  I  would  make  it  now. 

As  to  the  damages  Cawsey,  the  only  witness  who  spoke 
on  the  subject,  said  :  "  It  would  cast  somewhere  from  $100 
to  $150,  to  make  that  top  vault  the  same  as  the  Mclnnes 
top  vault;  to  build  it  of  the  same  material  and  thickness 
and  put  an  arch  in." 

This  estimate  did  not  include  the  whitewashing  or 
perhaps  the  iron  stays,  (though  I  regard  it  as  if  it  covered 
the  latter  for  the  top  vault)  nor  putting  these  and  an  arch 
in  the  vault  below.  The  use  of  the  term  "  top  vault  "  by 
the  witness,  coupled  with  his  reference  to  the  upper  vault 
of  the  old  structure  as  the  Mclnnes  top  vault,  shows  he 
was  speaking  of  the  upper  vault  alone.  This  view  is 
strengthened  by  the  fact  that  he  spoke  in  the  singular 
number  of  putting  an  arch  in. 

Taking  the  whole  case  into  consideration  but  excluding 
therefrom  the  branch  yet  to  be  mentioned,  I  am  of  opinion 
that  the  defendant  is  entitled  to  recover  upon  his  counter- 
claim the  sum  of  $'  70  with  costs. 

During  the  closing  address  of  the  defendant's  counsel 
the  plaintiff's  counsel  suggested  that  I  should  view  the 
structure,  which  was  agreed  to,  and  I  accordingly  did  so. 

Both  vaults  had  a  strong  mouldly  smell,  but  neither  of 
them  gave  evidence  of  their  being  wet  or  damp  to  any 
serious  extent.  The  upper  one  showed  signs  of  having 
been  quite  damp — this  was  manifested  by  the  state  of  the 
walls,  which  corroborated  the  evidence  given  on  that 
subject 

I  have  concluded  not  to  allow  any  damages  on  the 
subject  of  what  I  may  call  the  tenant's  branch  of  the  case. 
The  letting  of  the  whole  flat  spoken  of  was  never  in  one 
sense  formally  and  finally  agreed  upon  in  detail,  and  while 
the  failure  to  complete  that  arrangement  was,  perhaps,  in 
some  considerable  degree,  owing  to  the  plaintiff's  breach  of 
contract  to  complete  the  work  as  agreed  upon,  by  the  end 
of  March,  I  cannot  well  resist  the  conclusion  that  it  was 
also,  perhaps  equally  at  least  due  to  causes  not  connected 
with  that,  and  therefore,  with  some  reluctance  and  doubt 
as  to  the  correctness  of  my  conclusion,  I  have  determined 
not  to  grant  any  relief  in  this  connection.  So  far  as 
remoteness  of  damages  is  concerned,  I  am  inclined  to 
think,  in  view  of  the  notice  the  plaintiff  had  before  he 
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made  the  contract,  that  would  not  stand  in  the  way  of 
defendant's  recovering  some  damage  on  that  head,  though 
I  did  not  fully  consider  it. 

I  have  only  to  add  that  I  am  of  the  opinion,  and  so 
find,  that  neither  the  giving  of  the  note  nor  the  circum- 
stances connected  with  it,  nor  the  trifling  work  done  there- 
after, either  singly  or  collectively,  affected  the  defendant's 
right  of  recovery  for  the  serious  breaches  of  contract  com- 
mitted by  the  plaintiff. 

Plaintiff  will  recover  in  the  action  with  costs,  which 
as  to  the  trial  should  be  taxed  at  a  moderate  rate,  and  the 
defendant  will  recover  with  costs  on  the  counterclaim. 
The  usual  judgment  in  such  cases  will  pass. 

Defendant  appealed,  confining  his  appeal  solely  to 
his  counterclaim,  and  as  to  the  refusal  of  damages  other 
than  for  defective  and  improper  construction  of  the  vaults. 

1905,  Nov.  17th.  W.  F,  O'Connor,  in  support  of 
appeal.  It  is  not  material  what  were  the  private  reasons 
of  the  McNeil  firm  for  abandoning  the  lease,  if,  by  reason 
of  plaintiff's  acts,  defendant  was  unable  to  hold  them  to 
the  lease.  These  damages  are  not  too  remote.  Hadley  v. 
Baxendale.  9  Exch.  341  ;  Conquest  v-  Booth,  (1896)  A.  C. 
490 ;  Agius  v.  Great  Western  CMiery  Co.,  (1899)  1  Q.  B. 
413.  The  agreement  for  a  lease  is  as  good  for  us  as  if 
there  had  been  a  completed  lease.  Bond  v.  Rosslyn,  30 
L.  J.  C.  L.  227. 

H.  MeUish,  K.  C.  and  /.  A,  Knight,  contra.  The  subse- 
quent agreement  for  the  lease  is  a  variation  of  the  original 
agreement  and,  not  being  in  writing,  is  not  enforceable. 
Kent  V.  Kllis,  31  S.  C.  R.  110.  Mere  notice  of  a  contract 
with  McNeil  is  not  enough.  Hadley  v.  Baxe^idale  does 
not  go  this  far.  There  is  no  evidence  that  defendant 
has  sustained  any  damage  by  the  loss  of  the  tenant 
There  is  no  evidence  that  the  vault  was  not  finished 
until  June.  Leake  on  Contracts,  p.  565  et  seq. ;  Mayne  on 
Damages,  pp.  33  &  42  ;  Bastock  v.  Nicholson,  (1904)  1  K. 
B.  725  ;  British  Columbia  Sav  Mill  '  o.  v.  Nettleship,  L 
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R  3  0.  P.  499 ;  Horn  v.  Midland  Ry.  Co,,  L.  R.  7  C.  P. 
583 ;  Elinger  v.  Armstrong,  L.  R.  9  Q.  B.  573  ;  Sedgewick 
on  Damages,  vol.  1,  p.  222-224  ;  Sutherland  ou  Damages, 
vol.  1,  p.  157  et  aeq. ;  Leake  on  Contracts,  p.  744.  There 
was  no  such  notice  to  the  plaintiff  of  the.  terms  of  the 
lease  as  would  render  him  liable  for  the  whole  loss  to 
defendant.  Mew's  Fisher*  Digest,  (1908)  p.  25  ;  Gilbert 
V.  Nugent,  15  Q.  B.  D.  The  damages  can  only  be  such  as 
the  parties  can,  reasonably,  be  held  to  have  contemplated. 
Notice  subsequent  to  the  contract  will  not  render  us  liable. 
Sedgewick  on  Damages,  p.  222  ;  Sutherland  on  Damages, 
p.  160;  Mayne  on  Damages,  pp.  31  to  42  ;  Sedgewick  on 
Damages,  vol.  1,  p.  245.  This  is  not  a  case  where  damages 
can  be  estimated  because  here  the  defendant  was  in  a  posi- 
tion to  prove  them  exactly. 

W,  F.  O'Connor,  in  reply.  As  to  the  measure  of  dam- 
ages. Ebhetts  V.  Conquest,  (1895)  2  Ch.  382.  There  was 
no  variation  of  the  contract.  Tlie  Leather-Cloth  Co. 
V.  Hieronimus,  L.  R.  10  Q.  B.  140;  Ogle  v.  Earl  Vane, 
L  R  3  Q.  B.  272  ;  Hickman  v.  Hagnes,  L.  R  10  C.  P.  606  ; 
Tyers  v.  Rosedale  Ir<m  Co.,  L.  R  8  Exch.  305  ;  S.  C,  L.  R. 
10  Exch.  195.  If  this  contract  has  been  broken  as  to 
time,  we  are,  at  least,  entitled  to  nominal  damages.  Roper 
v.  Johnstons,  L.  R  8  C.  P.  167  ;  Hamilton  v.  McGill,  Jr. 
R  12  C.  L.  203 ;  Jacques  v.  MiUer,  6  Ch.  D.  153. 

1905,  December  18th.  Russell,  J.  delivered  the 
judgment  of  the  court : 

The  defendant  counterclaims  for  damages  for  breach 
of  a  contract  by  plaintiff  to  build  a  vault  for  defendant 
in  the  Metropole  building  of  which  he  was  the  owner. 
The  trial  judge  has  allowed  damages  for  the  imperfect 
construction  of  the  vault,  but  the  defendant  claims  further 
damages  for  the  loss  of  a  tenant,  McNeil,  who  had  agreed 
to  take  a  five  years  lease  of  a  whole  flat  on  condition  that 
the  vault  should   be  completed  bj^^  a  specified  date.     To 
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recover  on  this  counterclaim  the  defendant  must  show 
that  there  was  a  contract  by  the  plaintiff  to  complete  the 
vault  by  the  specified  date,  and  that  he  was  so  far  aware 
of  the  agreement  between  the  defendant  and  his  proposed 
tenant  that  he  must  be  taken  to  have  contracted  to  bear 
the  loss  occasioned  by  the  repudiation  of  the  tenancy  in 
consequence  of  his  failure  to  complete  the  vaults  by  the 
specified  date.  "  Mere  notice  or  knowledge  of  the  special 
circumstances  or  purpose  of  one  of  the  parties  in  making 
the  contract  does  not  render  the  other  party  liable  for  the 
special  consequence  of  a  breach,  or  for  the  failure  of  the 
special  purpose  unless  he  has  expressly  or  impliedly  con- 
tracted upon  the  basis  of  such  special  circumstances  and 
undertaken  to  be  bound  for  the  consequences ;  in  order  that 
the  notice  may  have  any  effect,  it  must  be  given  under 
such  circumstances  as  that  an  actual  contract  arises  on  the 
part  of  the  defendant  to  bear  the  exceptional  loss." 
Leake,  744,  citing  Home  v.  Midland  RaUuxiy,  L.  R.  8  C. 
P.  131. 

The  contract  between  plaintiff  and  defendant  was  by 
letters  containing  an  offer  and  acceptance.  No  date  for 
commencement  or  completion  was  mentioned  in  the  offer. 
In  the  letter  of  acceptance,  dated  Feby.  Ist,  1902,  the 
defendant  said  '  I  accept  this  oSer,  and  would  like  them 
completed  on  or  before  the  first  of  March  prox.'  The 
defendant  does  not  seem  to  have  considered  the  date  for 
completion  as  a  term  of  the  contract.  He  is  asked,  "  Did 
I  understand  that  Mr.  Sanders  agreed  with  you  to  have 
the  vaults  done  by  the  fii-st  of  March,  or  is  that  what  you 
wanted  him  to  do,"  to  which  he  answered,  "  It  is  what  I 
wanted  him  to  do."  "  You  don't  mean  to  say  that  he  agreed 
to  finisli  them  for  you  before  the  first  of  March  ?"  "  No." 
It  is  not,  I  think,  contended  that  at  this  time  plaintiff  had 
been  so  notified  of  the  relations  between  SutcHffe  and 
McNeil  as  to  make  him  liable  in  damages  for  the  refusal 
of  the  latter  to    take  the    lease,    although   it    had   been 
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mentioned  to  him  by  Sutcliffe  in  a  general  way  that  he 
could  get  a  tenant  for  the  whole  flat  if  he  had  a  vault 
constructed  and  that  it  was  with  thiR  view  that  he  was 
constructing  the  vault.  The  work  of  construction  was 
not  promptly  proceeded  with,  and  at  the  end  of  February 
defendant  wrote  plaintiff  complaining  that  the  work  had 
not  been  begun,  and  informing  him  that  McNeil  was  writ- 
ing him  on  that  day  that  he  would  not  take  the  flat  as 
there  was  no  sign  of  anything  being  done  to  the  vaults 
which  he  had  promised  McNeil  for  the  first  of  March  on 
plaintiff's  assurance.  On  the  saiiie'day  plaintiff,  in  a  letter 
in  replj'  to  this,  took  the  position  that  his  agreement  called 
for  security,  and  that  as  soon  as  defendant  gave  him 
satisfactory  security  he  would  proceed  with  the  work. 
There  was  nothing  about  security  in  the  letters  constitut- 
ing the  offer  and  acceptance,  but  defendant  acquiesced  in 
the  plaintiff^s  requirement,  and  furnished  him  with  security 
by  means  by  the  assignment  of  a  policy  of  life  insurance, 
the  receipt  for  which  is  given  by  plaintiff  in  writing  dated 
March  3,  1902.  The  work  then  proceeded  and  I  cannot 
find  in  the  evidence  anything  to  show  that  the  plaintiff 
was  bound  under  his  contract  to  do  more  than  finish  it 
in  a  reasonable  time.  There  never  was  a  hard  and  fast 
agreement  to  finish  it  by  the  first  of  March.  Granting 
tliat  the  defendant  might  have  refused  to  give  security* 
and  insisted  on  the  prosecution  of  the  work  without 
security,  he  did  not  do  so,  and  I  do  not  think  that,  after 
accepting  and  acting  upon  the  plaintiff's  requirement  in 
tbis  raspect,  it  is  competent  for  him  now  to  claim  that 
there  was  a  breach  of  the  agreement  on  the  first  of  March. 

The  defendant  claims  that  the  original  contract,  for  a 
completion  on  the  first  of  March,  was  varied  by  a  subse- 
quent parol  arrangement  for  a  completion  on  the  31st  of 
March,  and  if  there  were  evidence  to  support  this  view,  it 
would  be  necessary  to  consider  the  interesting  legal  ques- 
tion presented  as  to  the  effect  of  the  attempt  by  parol  to 
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vary  the  aji^reement  in  writing.     But  there  is  no  evidence 
of  any  such  agreement.     If  there  is  any  variation  at  all 
it  is  that  the  contract  should  be  completed  by  the  first  of 
May.     The  evidence  in  regard  to  this  is  connected  with 
the  negotiations  by  which  it  is  claimed  that  the  plaintiff 
was  notified  of  the  agreement  between  the  defendant  and 
McNeil.     The  defendant's  evidence  on  this  point  is  value- 
less, and  that  of  McNeil  is  almost  equally  vague.     He  says 
that  one  morning  Mr.  SutcliflTe  brought  Mr.  Sanders  into 
his  office  and  Mr.  Suicliffe  asked  him  if  it  would  be  satis- 
factory to  have  the  vault  completed  by  a  certain  date, 
"  which  was  subsequent   to   the   time   mentioned  there," 
presumably  in  the  letter  in  which  the  first  of  March  was 
mentioned,  and  he,  McNeil,  then  asked  SutcliflTe  if  it  could 
be  complet3d  then.     Mr.  Sanders  was  there  and  Mr.  Sut- 
cliflTe turned  to  him  and  asked  him  if  it  could  be  completed 
by  the  time,  and  Sanders  said  "yes".     But  Mr.  McNeil  did 
not  remember  what  the  time  was  that  was  so  referred  to, 
and  could  not  say  whether  the  proposed  lease  between  his 
firm  and  SutcliflTe  was  referred  to.     He  says  that,  under 
the  proposed  lease,  the  tenancy  was  to  commence  from  the 
completion  of  the  vault.    The  old  tenancy,  under  which  his 
firm  held  some  of  the  oflBces  on  the  flat  which  he  was  pro- 
posing to  lease,  was  to  expire  on  the  first  of  May  and   the 
vault  was  to  be  completed  before  the  first  of  May. 

The  case  was  argued  as  if  the  31st  of  March  was 
the  date  at  which  the  non-completion  of  the  work  fixed 
the  plaintiflTs  liability  to  the  defendant  for  the  subsequent 
refusal  of  McNeil  to  take  a  lease  of  the  premises,  and  there 
is  no  very  clear  evidence  of  the  precise  condition  of  things 
on  the  first  of  May.  Saunders  says  that  the  work  was 
completed  on  that  date.  Perhaps  it  would  be  possible  to 
determine  this  question  with  sufllicient  certainty  if  the 
search  could  be  of  any  use.  But  I  think  it  would  be  of 
no  service  because  I  am  of  opinion  that  on  both  branches 
of  the  inquiry  the  evidence  for  the  defendant  is  too  vague 
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to  entitle  him  to  damages  beyond  what  has  been  already 
awarded.  I  cannot  find  any  contract  binding  the  plaintiff 
to  complete  the  work  at  any  definitely  stated  period,  nor 
can  I  find  any  evidence  of  notification  of  the  agreement 
between  defendant  and  McNeil  such  as  io  give  rise  to  a 
contract  on  the  part  of  the  plaintiff  to  bear  the  loss  occa- 
sioned to  the  defendant  by  the  refusal  of  McNeil  to  take 
the  lease  because  of  the  non-completion  of  the  vaults. 
Whether  the  mere  loss  of  a  right  of  action  by  the  defen- 
dant agziinst  McNeil  would  be.  in  itself  sufficient,  or  whe- 
ther, assuming  it  to  be  so,  the  finding  of  the  learned  trial 
judge  that  his  refusal  to  take  the  lease  was  due  in  whole 
or  in  part  to  other  causes  than  the  failure  to  complete  the 
vaults  would  be  an  answer  to  the  defendant's  counter- 
claim, are  questions  which  it  is  not  necessary  to  consider. 
I  think  the  appeal  should  be  dismissed  with  costs. 

TowNSHEND,  J.,  Graham,  E.  J.,  and  Longlev,  J.  con- 
curred. 

Appeal  diamissed  with  costs. 
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Eaulbach,  Petitioner  v.  McKean,  Respondent. 

Before  Townshend,  J.,   Graham,   E.  J.   and    Meagher,   Russell, 
and    LONGLEY,   JJ. 

Afunicipal  Election — Corrupt  acts  by  agent — Effect  of  in   avoiding 

election. 

The  court  has  power  under  the  provisions  of  the  Municipal  Contro- 
verted Elections  Act,  R.  S.  (1900)  c.  72,  ss.  4,  16  &  22,  aided  if 
necessary  by  s.  64,  to  set  aside  the  election  of  a  municipal  councillor 
for  corrupt  acts  of  an  ag-ent,  whether  committed  with  or  without  the 
knowledge  and  consent  of  the  qandidate. 

The  giving  of  a  drink  on  election  dny,  by  a  person  standing  in  close 
relationship  with  respondent,  to  a  voter  who  had  **  changed  "  from 
the  petitioner  three  days  before  the  election  and  decided  to  support 
respondent,  held  sufficient  to  render  the  election  of  the  respondent 
void. 

This  was  an  appeal  from  the  judgment  of  Forbes,  C. 
C.  J.,  dismissing  the  petition  presented  under  the  provi- 
sions of  the  Miinicipal  Controverted  Elections  and  Cor- 
rupt Practices  Act,  R  S.  (1900)  c.  72,  seeking  to  set 
aside  the  election  of  respondent  as  a  member  of  the 
municipal  council  of  the  county  of  Lunenburg,  for  corrupt 
practices  alleged  to  have  been  committed  by  respondent 
and  also  by  his  agents  with  his  knowledge  and  consent, 
and  for  a  declaration  disqualifying  the  respondent  from 
being  elected  or  sitting  as  a  municipal  councillor  for  a 
period  of  two  years,  for  bribery,  treating,  undue  influence, 
and  other  offences  and  corrupt  practices.  This  was  the 
judgment  appealed  from  : 

This  election  petition  was  tried  before  me  at  Bridge- 
water  in  April,  1905,  and  at  the  conclusion  of  the  trial,  on 
the  8th  day  of  April,  1905,  in  accordance  with  section  22 
of  The  Municipal  Controverted  Elections  Act,  Cap.  72  of 
Revised  Statutes  of  Nova  Scotia,  1900,  I  delivered  judg- 
ment herein  orally  in  open  court,  and  by  such  judgment 
diamipsed  the  petition. 

In  order  that  the  petitioner  may  nob  be  prejudiced 
before  the  Court  of  Appeal  because  my  judgment  was 
delivered  orally  I  file  this  memo  by  consent  in  reference 
to  my  said  judgment,  viz  : 
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I  made  no  findiDg  as  to  agency  as  I  considered,  that 
because  of  section  55  of  said  chapter,  the  corrupt  acts  of 
agents  in  no  way  affected  the  result  of  the  election,  unless 
committed  "  by  or  with  the  actual  knowledge  and  consent " 
of  the  respondent. 

I  decided  that  the  corrupt  acts  bad  not  been  com- 
mitted "  by  or  with  the  actual  knowledge  and  consent "  of 
the  respondent. 

Where  the  evidence  of  Nathaniel  Hawn  is  in  conflict 
with  the  evidence  of  the  respondent  I  accepted  the  evi- 
dence of  the  respondent  as  being  correct.  I  considered 
also  that  the  Muskoka  case,  Starratt  v.  Miller,  H.  E.  C. 
458,  was  in  point. 

I  found  that  what  occurred  in  the  room  adjoining  the 
polling  booth  was  done  without  any  corrupt  intent,  and 
that  the  petitioner's  agent  at  the  booth  was  a  party  to 
what  occurred.  Mr.  Roberts  did  not  press  this  point.  I 
foimd  that  the  money  paid  to  Jonas  Wilkie  was  paid  after 
the  election,  and  without  any  prior  agreement,  and  was 
not  for  the  hire  of  the  team,  nor  any  corrupt  a,ct,  but 
merely  to  compensate  Wilkie  for  his  time.  No  inferences 
to  be  drawn  against  the  respondent  by  reason  of  this  memo 
not  containing  other  findings. 

1905,  Nov.  22nd.  W,  B.  A,  Ritchie,  K.  C.  and  A.. 
Roberts,  in  support  of  appeal.  There  is  no  finding  as  to 
agency,  but  there  is  clear  evidence  of  it.  R.  S.  N.  S. 
(1900)  c.  72,  ss.  4  &  22,  gives  jurisdiction  to  declare  an 
election  void  for  bribery  by  agents.  To  arrive  at  the 
meaning  of  the  words  "  undue  election  "  we  must  go  to  the 
parliamentary  law  S.  55  is  merely  a  section  imposing 
penalties  under  s.  64.  R.  S.  K  S.  (1900)  c.  6,  s.  69,  is  read 
into  the  Municipal  Act.  The  Blackbvbvn  Case,  1  O.  &  H. 
188 ;  The  Goodwin  Case,  2  St.  Trials  81 ;  1  O.  &  H.  177. 

V.  J.  Paton  and  E.  F.  Matheson,  contra.  This  case  is 
governed    by    s.    55.     R.   S.    C.   c.    223,  s.   249 ;  Regina  \ 

v.  Dewar,  26  O.  R.  512  ;  R.  S.  N.  S.  (1900)  c.  72,  ss.  47  to  j 

53.     It  must  be  proved  that  the  candidate  had  knowledqre 
of  the  unlawful  act  otherwise  the  word  "  actual  "  has  no  | 

meaning.     S.    64    does    not    affect   the   substantive   law.  ii 
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S.  2  (c)  provides  how  far  the  common  law  is  applicable. 
The  North  Waterloo  Case,  2  O.  E.  C.  91  ;  Dora.  Acts,  (1900) 
c.  12,  8.  123 ;  R.  8.  C.  c  8,  s.  93 ;  R  S,  0.  c.  9,  a  171 ', 
The  Salishwry  Case,  44  L.  T.  192  ;  Huntingtower  v. 
Gardener,  1  B.  &  C.  297  ;  McPherson  on  Elections,  p.  393. 
A  corrupt  act  of  an  agent  done  before  he  is  appointed  an 
agent  is  not  binding  on  the  candidate.  Where  an  agent  ia 
appointed  for  a  particular  purpose  the  candidate  is  not 
responsible  for  what  he  does  outside  of  the  purposes  for 
which  he  was  appointed.  3  0.  &  JST.  86  ;  The  North 
Ontario  Case,  Hodg.  E.  R.  785  ;  ISammerviUe  v.  La  Flamme,. 
2  S.  C.  R.  216  ;  TonUin  v.  Tyler,  44  L.  T.  191. 

W,  B,A,  Ritchie,  K.  C,  in  reply. 

1905,  Dec.  18th.  Longlev,  J.  This  is  a  petition 
under  the  Municipal  Controverted  Elections  Act,  chap.  72, 
Revised  Statute.  The  petitioner  seeks  the  unseating  of 
the  respondent  for  corrupt  practices.  It  was  tried  before 
County  Court  Judge  Forbes,  having  jurisdiction  in  the 
municipality  in  which*  the  election  was  contested.  The 
judge,  at  the  conclusion  of  the  trial,  decided  in  favor  of  the 
respondent,  but  mentions  in  a  memo  of  his  reasons  that  he 
did  not  consider  the  question  of  acts  of  agents,  as  he 
believed  that  his  power  was  limited  to  the  terms  and 
penalties  provided  for  by  section  55  of  said  chapter  72  R. 
S.  An  appeal  was  taken  to  this  court,  first,  on  the  ground 
that  the  Judge  of  the  county  court  ought  to  have  con- 
sidered corrupt  acts  of  agents,  and,  second,  asking  the 
court  to  make  independent  findings  on  the  evidence  taken 
below. 

When  municipal  institutions  involving  popular  govern- 
ment were  introduced  into  this  province,  in  order  to  secure 
in  these  municipal  elections  honesty  and  fairness  and  the 
preventing  of  undue,  improper  and  corrupt  influences,  the 
Municipal  Controverted  Elections  Act  was  placed  upon  the 
statute    book,   and    this   act,    while   introducing   another 
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tribunal  for  the  trial  of  elections,  and  differing  somewhat 
in  the  times  of  filing  and  conditions  under  which  petitions 
can  be  filed,  is  in  substance  and  in  scope  based  upon  the 
Provincial  Controverted  Elections  Act,  chap.  6  of  the 
Revised  Statutes.  It  may  be  safely  affirmed  that  any  act 
which,  in  a  provincial  election,  would  void  an  election  of  a 
member  of  the  House  of  Assembly  would,  under  this  act, 
equally  void  the  election  of  a  mayor  or  councillor  under 
the  Municipal  Controverted  Elections  Act,  and  it  is  especi- 
ally provided  in  section  64  that  the  principles  practice  and 
rules  on  which  the  Supreme  Court  and  its  judges  have, 
heretofore,  acted  in  dealing  with  an  election  petition  under 
the  N.  S.  Controverted  Elections  Act  shall  be  observed,  so 
far  as  may  be,  by  the  judges  in  the  case  of  election  petitions 
under  this  chapter. 

That  the  learned  County  Court  Judge  should  have 
regarded  the  scope  of  the  act  as  limited  to  section  55, 
which  provides  for  the  unseating  and  personal  disquali- 
fication of  candidates  who  have  been  guilty  of  personal 
acts  of  corruption,  is  a  misapprehension  not  uncommon  in 
the  popular  mind. 

The  Provincial  Controverted  Elections  Act,  which  is 
copied  from  the  English  Controverted  Elections  Act,  was 
not  intended  to  over-ride  or  suspend  the  common  law  of 
England  in  respect  of  parliamentary  elections,  or  the  acts 
which  will  void  them.  Its  principal  aim  and  scope  were 
to  transfer  the  tribunal  which  should  deal  with  matters  of 
corrupt  elections  from  a  committee  of  parliament  to  the 
courts  of  law,  and  to  provide  suitable  machinery  for  giving 
effect,  and  putting  into  operation  the  law.  Corrupt 
practices  have  the  same  meaning  and  the  same  consecjuences 
since  as  before.  In  the  interpretation  of  both  the  pro- 
vincial and  Municipal  Controverted  Elections  Act,  the  fol- 
lowing is  given  in  identical  terms  as  the  definition  for 
corrupt  practices : 

"  The  expression  '  corrupt  practices,'  or  *  corrupt  prac- 
tice*  means   acts    in   reference    to   elections    which   are 
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declared  to  be  corrupt  practicCvS  by  this  chapter,  or  by  any 
other  statute  of  the  legislature  of  Nova  Scotia,  or  recog- 
nized as  such  by  the  common  law  of  parliament." 

Therefore  it  follows,  as  a  principle  of  law,  that  what- 
ever, under  the  common  law  of  parliament  in  England, 
would  void  an  election  before  the  jurisdiction  was  trans- 
ferred fro  judges,  would  be  equally  effective  after  the  juris- 
diction had  been  transferred  to  the  courts. 

The  foundation  of  popular  government  rests  upon  pure, 
free  and  honest  elections,  and  the  aim  and  scope  of  the 
law  in  respect  of  corrupt  practices  has  been  to  declare  void 
any  election  which  has  been  unfairly  won  by  corrupt  and 
dishonest  practices.  It  is  equally  clear  that  this  avoidance 
follows  when  the  undue  influences  or  corrupt  acts  have 
been  performed  by  the  agents  of  the  respondent  as  well  as 
by  himself  directly.  The  object  of  section  55  in  the 
Municipal  Controverted  Elections  Act  is  adding  the  statu- 
table punishment  of  disqualification  to  a  candidate  who 
personally  indulges  in  corrupt  practices.  In  the  Pivvincial 
Controverted  Elections  Act  no  corresponding  section  is 
found,  but  it  has  been  duly  inserted  in  chap.  5  of  the 
Elections  Act  as  section  100.  This  is  a  pretty  clear  indi- 
cation that  this  special  statutable  penalty  is  not  to  be 
associated  with  the  incidents  which  will  void  an  election 
nierely.  Nothing  is  clearer  than  that,  under  the  common 
law  of  parliament,  corrupt  acts  by  agents  will  void  an 
tion. 

That  this  principle  applies  to  municipal  elections,  under 
common  law  in  England,  is  clearly  laid  down  by  Willes 
ge,  re  Blackburn,  1  O'M.  &  H.,  page  202  : 

"  It  is  enacted  and  settled  as  the  law  by  the  Connipi 
xtires  Prevention  Act,  (1854)  sec.  36,  which,  to  my 
d,  does  no  more  than  lay  down  in  very  distinct  terms 
:  which  has  been  always  the  understood  law  of  parlia- 
it,  or  rather  the  common  law  of  the  land,  with  respect 
he  election  of  members  of  parliament,  that  is  to  say, 
:  no  matter  how  clear  his  character  may  be  from  any 
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imputation  of  corrupt  practice  in  the  matter,  yet  if  an 
authorized  agent  of  his,  a  person  who  has  been  set  in 
motion  by  him  to  conduct  the  election  or  canvaas  voters 
on  his  behalf,  is  in  the  course  qt  the  agency  guilty  of 
corrupt  practices,  an  election  obtained  under  such  circum- 
stances cannot  be  maintained." 

It  has  been  contended  that  the  common  law  did  not 
determine  the  question  of  agency  under  the  Canadian  Act 
respecting  corrupt  elections  for  the  House  of  Commons  of 
Canada,  but  re  Cornwall,  Hodgins  Election  Reports,  548, 
Spmgge,  C.  says  : 

"  With  reference  to  the  question  of  agency,  the  con- 
tention of  the  counsel  for  the  respondent,  that  what  is 
known  as  the  Common  Law  of  Parliament  does  not  apply 
to  elections  to  the  House  of  Commons,  (Canada)  cannot,  in 
my  opinion,  be  supported.  It  would  be  more  accurate  to 
refer  to  this  law  as  the  Common  Law  of  England  relating 
to  parliamentary'^  elections  ;  and,  in  the  absence  of  any 
expressed  intention  to  the  contrary,  it  must  be  held  to 
come  within  the  provincial  enactments  introducing  gener- 
ally the  common  law  of  England." 

A  case  was  cited  by  counsel  for  the  respondent  on  the 
argument,  Rex  v.  Dewar,  in  which  Rose,  J.  stated  that  a 
candidate  could  not  be  convicted  of  corrupt  acts  done  by 
his  agents,  or  his  election  voided  by  their  corrupt  acts. 
The  facts  in  regard  to  this  case  are  not  fully  set  forth,  but 
it  is  cl^ar  that  this  action  was  a  writ  of  quo  wan  anto  on 
the  relation  of  Thornton  against  Dewar.  The  proceedings 
in  this  case  were  not  taken  under  the  Controverted  Elec- 
tions  Act  bj'  way  of  petition,  but  in  the  form  of  a  pro- 
secution for  corrupt  practices  as  laid  down  in  sections 
209-213  of  the  Ontario  Acts,  c.  42.  In  this  view  the 
decision  in  this  case  would  not  be  in  point.  It  is  obvious 
that,  under  proceedings  taken  against  a  party  for  the 
penalty  for  the  performance  of  any  of  the  corrupt  acts 
mentioned  in  the  statute,  the  candidate  could  not  be  con- 
victed unless  he  were  personally  concerned,  and  it  is  not 

24 — N.  S.  R.  38. 
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at  all  clear,  even  if  parties  proven  to  be  his  agents  were 
convicted  of  those  corrupt  practices,  that  he  could  be 
unseated  unless  a  petition  had  been  filed  under  the  Con- 
troverted Elections  Act,  asking  for  the  avoidance  of  the 
election.  Previously  to  a  statutable  law  giving  the  courts 
power  to  void  elections,  this  duty  belonged  to  the  body 
affected.  In  this  case  we  have  a  controverted  elections  act 
for  municipal  elections  corresponding  in  scope  and  power 
with  the  Controverted  Elections  Act  in  respect  of  pro- 
vincial elections,  and,  under .  the  provisions  of  this  act,  an 
election  may  be  declared  void  from  the  acts  of  agents  of 
the  successful  candidate  under  the  common  law  of  par- 
liament. 

I  think,  therefore,  that  the  learned  judge  below  was 
wrong  in  refusing  to  regard  the  acts  of  agents  in  this  case 
as  not  sufficient  to  void  the  election.  I  am  of  the  opinion 
tliat,  under  the  common  law  of  parliament,  or  the  common 
law  of  England  respecting  elections,  corrupt  acts  on 
the  part  of  agents  of  a  successful  candidate  will  void  an 
election  either  for  the  Provincial  House  of  Assembly  or  a 
municipal  election  for  county  councillor,  or  for  either  mayor 
or  town  councillor  in  Nova  Scotia. 

The  counsel  for  the  appellant  claimed  that  the  evidence 
disclosed  corrupt  acts  of  agents,  and  asked  this  court  to 
make  an  independent  finding  that  respondent  had  com- 
mitted corrupt  acts  by  his  agents  in  the  election,  and  that 
the  election  should,  therefore,  be  void.  I  have  no  doubt 
that  this  court  has  power  on  an  appeal,  with  the  notes  of 
evidence  taken  on  the  trial  before  it,  to  make  an  indepen- 
dent finding.  It  is  not,  however,  at  all  times  the  most 
convenient  thing  to  do.  As  the  judge  below  had  declined 
to  consider  acts  of  agents  as  affecting  the  election,  I  think 
the  trial  itself  was  incomplete  in  its  character.  Sub-sec- 
tion 2  of  section  26  of  the  Controverted  Municipal  Elec- 
tions Act  declares  : 

"  The  Court  of  Appeal,  upon  such  conditions  as  to 
costs  and  otherwise  as  it  thinks  fit,  may  grant  a  new  trial. 
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and  may  remit  the  case  back  to  the  judge  who  tried  the 
same,  and,  subject  to  the  directions  given  by  the  Court  of 
Appeal,  the  case  should  be  tried  as  if  there  had  been  no 
previous  trial." 

In  my  opinion,  the  appeal  should  be  allowed  with  costs, 
and  the  case  remitted  back  to  the  judge  for  a  new  trial, 
subject  to  the  direction  that  corrupt  acts  of  agents  are  to 
be  considered  in  determining  the  validity  of  the   election. 

Russell,  J. — The  learned  county  court  judge  has 
decided  in  this  case  that  the  election  cannot  be  set  aside, 
unless  it  is  found  that  some  corrupt  practice  has  been 
committed  by  or  with  the  actual  knowledge  and  consent 
of  the  respondent.  In  my  opinion  this  is  an  erroneous 
view  of  the  statute.  Section  55  of  the  act,  chapter  72  of 
the  Revised  Statutes,  1900,  states  that  in  such  a  case  the 
election  shall  be  held  void,  but  it  does  not  say  that  this  is 
the  only  case  in  which  the  election  is  void  and  the  state- 
ment, I  think,  was  unnecessary  and  was  made  in  a  man- 
ner not  infrequent  in  statutes  for  the  sake  of  following  it 
with  something  further  on  the  same  subject.  (Compare 
section  11  (2)  of  the  Bills  of  Exchange  Act,  1890.) 

I  think  the  jurisdiction  to  declare  an  election  void  for 
the  corrupt  acts  of  an  agent,  whether  with  or  without  the 
knowledge  or  consent  of  the  candidate,  is  conferred  upon 
the  county  court  by  sections  4,  16  and  22  of  the  chapter, 
aided,  if  necessary  by  section  64.  Section  22  directs  that, 
at  the  conclusion  of  the  trial,  the  judge  shall  determine 
whether  the  person  whose  return  or  election  is  complained 
of  was  duly  returned  or  elected,  or  whether  the  election 
was  void.  If  his  election  was  secured  by  means  of  bribery 
and  corruption,  or  if  corrupt  practices  were  resorted  to  on 
his  behalf  by  any  person  coming  within  the  definition  of 
an  agent  as  established  by  the  law  relating  to  agency  in 
connection  with  election  contests,  he  has  not  been  duly 
elected.  There  are  so  many  authorities  that  can  be  cited 
for  this  proposition  that  it  would  be  wearisome  to  quote 
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them.  A  very  good  selection  will  be  found  in  the  judg- 
ment of  the  late  Mr.  Justice  James,  then  James,  Q.  C,  in 
the  case  of  Cameron  v.  McDonnell,  Russeirs  Election 
Reports,  at  page  50.  A  decision  contrary  to  this  view  of 
the  law  seems  to  have  been  made  by  Wilson,  J.  in  the 
Brockville  Case,  Hodgin's  Elec  Cases,  Ont,  at  153,  under 
the  Ontario  Controverted  Elections  Act  of  1871,  but  the 
decision  seems  to  be  in  conflict  with  what  was  decided 
under  the  same  act  by  Richards,  C.  J.  in  the  Prescott  Case, 
Hodgins  at  p.  5  ;  by  Mowatt,  V.  C,  in  the  South  Grey  Case, 
lb.  p.  52,  see  particularly  p.  60  ;  by  Richards,  C.  J.,  in 
East  Toronto,  lb.  71,  82  ;  and  again  in  West  Toronto,  lb. 
97,  see  remarks  at  p.  127.  It  is  not  easy  to  be  certain 
as  to  the  effect  of  these  decisions  for  want  of  the  statute 
on  which  they  were  founded,  but  it  would  seem  that 
Wilson,  J.  had  been  led  astray  by  the  enactment  in  that 
statute  of  the  same  section  which,  if  I  am  correct  in  the 
views  here  presented,  has  misled  the  learned  judge  of  the 
county  court  in  this  case.  A  similar  section  to  section  55 
of  the  chapter  under  consideration  is  mentioned  as  section 
AiQ  of  the  Provincial  Act  of  Ontario,  (1871)  at  page  153  of 
Hodgins  Election  Cases. 

If  any  tiling  were  needed  to  remove  all  doubt  in  refer- 
ence to  the  law  of  this  province,  I  think  it^  would  be 
found  in  the  express  recognition  in  our  statute  of  the 
common  law  of  parliament.  Although  such  express  refer- 
ence occurs  only  in  connection  with  the  definition  of  cor- 
rupt practices  in  section  2,  subsection  c,  and  in  tlie  pro- 
vision contained  in  the  C9th  section  by  which  it  is  enacted 
that  in  dealing  with  an  election  petition  under  the  act,  so 
far  as  rules  made  under  the  authority  of  the  chapter  do 
not  extend,  the  principles,  practice  and  rules  on  which 
election  petitions  touching  the  election  of  members  of  the 
House  of  Assembly  were  before  the  coming  into  force  of 
the  Act  of  1875  dealt  with  shall  be  observed  so  far  as 
consistent  with  the  chapter.     This  statute,  of  course,  refers 
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to  the  principles  of  election  law  by  which  the  committees 
of  the  House  of  Assembly  were  governed  and  these  in 
turn,  so  far  at  all  events  as  the  matter  now  in  controversy 
is  concerned,  were  the  principles  that  governed  similar 
committees  of  the  English  House  of  Commons. 

It  would  seem  to  be  a  plausible  argument  against  this 
view  to  urge  that  the  principles,  practice  and  rules  to 
which  these  sections  refer  are  principles,  practice  and  rules 
such  as  might  be  enacted  under  the  rule-making  powers 
in  the  statutes  in  which  the  expressions  occur,  and  no  one 
would  contend  that  the  power  was  conferred  upon  the 
judges  of  the  Supreme  Court  to  enact  a  law  of  election 
agency  by  means  of  rules  passed  under  the  authority  of 
the  statutes.  But  the  argument  is  not  concluaive.  In  the 
first  place  the  use  of  the  word  "  principles  "  seems  to  point 
to  something  more  radical  than  such  procedural  regulations 
as  come  within  the  usual  scope  of  a  rule-makmg  power, 
and  I  think  we  may  very  safely  paraphrase  the  section 
by  making  it  say  that,  until  rules  of  court  are  made  in 
pursuance  of  the  chapter ;  and  so  far  as  such  rules  do  not 
extend,  either  because  no  suitable  rules  have  been  adopted, 
or  because  such  rules  would  be  beyond  the  rule-making 
powers  of  the  judges  of  the  court,  the  principles  on  which 
the  judges  of  the  Supreme  Court  have  heretofore  dealt 
with  election  petitions  tinder  the  act  relating  to  contro- 
verted elections  of  members  elected  to  the  House  of  As- 
sembly, being  the  same  that  governed  the  action  of  the 
election  committees  of  the  English  House  of  Commons, 
shall  apply  in  the  case  of  election  petitions  under  this 
chapter. 

This  line  of  reasoning  is  in  accordance  with  learning  in 

Rogers  on  Elections,  15th  ed.,  p.   819,  where  the  learned 

I  author  points  out  that,  although    the  English    act  under 

i  which  the  trial  of  an  election  petition  now  takes  place 

(1886)   contains  no    express  provision  with  reference  to 

i  agency,  it  provides  that  the  principles,  practice  and  rules 
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on  which  election  committees  have  he*^etofore  acted,  in 
dealing  with  election  petitions,  shall  be  observed  in  the  case 
of  election  petitions  under  the  act,  and  it  is  satisfactory  to 
observe  that  the  judges  have  universally  applied  the  prin- 
ciples of  electioneering  agency  as  acted  upon  by  election 
committees.  .  .  .  That  is  to  say,  the  parliamentary 
liability  of  the  candidate  or  member  is  determined  in 
accordance  with  those  principles.  The  same  view  substan- 
tially of  the  effect  of  this  section  was  adopted  by  the  late 
Mr.  Justice  Henry,  then  W.  A.  Henry,  Q.  C,  in  his  decision 
in  the  Picton  Cdse,  Russell's  Elec.  Reports,  at  p.  28. 

I  have  not  found  it  necessary  to  analyse  the  evidence, 
of  which  there  seemed  at  the  argument  to  be  an  abundance, 
to  prove  that  the  accredited  agents  of  the  respondent 
engaged  in  the  commission  of  practices  which  the  statute 
defines  as  corrupt.  If  it  be  necessary  to  particularize,  I 
think  that  Nathaniel  Horn  comes  within  the  class  of 
persons  for  whose  acts  tlie  courts,  proceeding  upon  the 
principles  established  under  the  name  of  agency  in  election 
matters,  have  been  accustomed  to  hold  the  respondent  liable. 
By  the  respondent's  own  admission  Horn  was  closely  con- 
nected with  him  politically,  and  received  S6.50  from  him 
for  election  purposes  four  or  five  days  before  the  Dominion 
Election  which  took  plaCe  November  3rd.  The  respondent 
had  been  asked  to  run  as  councillor  a  week  before  his 
nomination  which  took  place  November  1st.  That  would  be 
nearly  a  week  therefore  before  the  transaction  with  Horn- 
Horn's  statement  is  that  the  respondent  paid  him  the 
money  about  two  weeks  before  the  council lorship  election 
to  get  licjuor  for  the  election,  and  said  he  was  to  distribute 
it  as  best  he  could.  The  respondent's  denial  of  this  state- 
ment which  was  accepted  by  the  learned  judge  does  not 
negative  the  fact  of  the  giving  of  the  money,  but  is  to  the 
effect  that  it  was  given  for  the  Dominion  Election  which, 
as  already  stated,  took  place  on  the  3rd  of  November,  (the 
respondent  having  been  nominated  on  the  1st  of  November) 
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and  that  he  had  no  talk,  or  dealings  with  Horn  of  any 
kind  between  the  Dominion  and  municipal  elections. 
Eliminating  all  conflicting  statements  there  is  still  a  suffi- 
cient residuum  of  uncontradicted  evidence  to  bring  the 
respondent  and  Horn  into  those  close  and  cordial  relations 
during  the  progress  of  the  councillorship  campaign  from 
which  judges  over  and  over  again  have  drawn  the  infer- 
ence of  agency. 

The  money  received  by  Horn  was  actually  used  for  the 
purpose  of  securing  the  respondent's  election,  and  among 
the  other  acts  of  Horn  he  gave  a  drink  on  election  day  to 
Levi  Himmelman  before  he  voted ;  Himmelman  being  a 
voter  who,  to  use  his  own  language,  had  changed  from 
Eaulbach  three  days  before  the  election  and  decided  to 
support  McKeen.  I  think  this  one  act  would  be  sufficient 
to  render  the  election  void,  and  that  the  appeal  should, 
therefore,  be  allowed,  and  a  certificate  forwarded  under 
the  terms  of  the  section  261  (1)  that  the  respondent  was 
not  duly  elected. 

TowNSHEND,  J. — I  concur  in  the  result  reached  in  the 
opinion  just  read. 

Graham,  E.  J. — In  my  opinion  corrupt  acts,  viz.,  treat- 
ing and  hiring  of  teams,  were  committed  by  and  with  the 
actual  knowledge  and  consent  of  the  respondent,  James 
McKeen.  In  a  municipal  election  there  is  but  one  polling 
district,  and  in  this  case  there  were  but  two  polling  places, 
one  at  Conquerall,  and  the  other  at  Pleasantville.  The 
respondent,  McKean,  spent  the  forenoon  at  Pleasantville 
polling  place,  and  the  afternoon  at  Conquerall. 

At  Conquerall  Jacob  J.  Corkum,  McKeen*s  cousin,  was 
acting  a«  his  agent  at  the  polhng  place.  He  had  pro- 
cured about  two  gallons  of  rum  and  it  was  taken  by 
Joseph  Rafuse,  at  the  instance  of  Corkum,  to  the  old  shop 
on  McKean's  wharf,  about  one  quarter  of  a  n\ile  from  the 
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booth,  with  instructions  to  treat  the  people  who  wanted  a 
drink.  Bafuse  looked  after  its  circulation  and.  he  adimts 
that  Lh  to  50  voters  got  drinks  from  him  that  day. 

Joseph  Rafuse  sworn, — Remember  election  day  Novem- 
ber 15th,  I  looked  after  the  circulation  of  the  liquor. 
Corkum  told  me  to  take  jug  down  to  building  on  wharf 
and  open  it  up  to  give  anyone  a  drink.  I  did  so.  I  did 
not  care  who  was  elected.  There  might  have  been  25  or 
50  voters  or  1000  had  drinks.  I  should  really  not  say 
100  had  drinks,  but  I  guess  50  got  drinks  from  me  that 
day.  I  think  Willie  Corkum  had  a  drink  that  day.  I  did 
not  mark  down  who  I  treated.  Did  not  see  the  candidate 
there.  I  did  treat  but  I  cannot  say  who.  I  might  have 
told  him  I  would  support  him.  I  had  a  talk  with  him 
before  election,  just  when  I  cannot  say.  Jacob  Corkum 
gave  me  a  letter  three  or  four  days  before  election  for  Capi 
Oakes  and  I  did  so  and  a  jug  came  back.  I  then  thought 
it  was  rum.  (Paton  objects  to  evidence  as  irrelevant).  I 
remember  seeing  a  team  and  I  think  McKean  was  in.  It 
did  not  stop  at  building. 

Cross-examined. — I  cannot  say  there  were  50  voters 
in  the  building,  nor  did  I  say  there  were  25. 

Then  Jacob  S.  Corkum  had  some  liquor,  a  flask  full,  in 
the  room  adjoining  the  poll  and  he  says : 

Jacob  S.  Corkum  swoni. — I  remember  council  election. 
I  handed  8-F.  to  officer  in  the  poll  as  my  authority  to  act 
as  agent.  I  think  it  is  respondent's  own  signature.  9-F. 
is  my  oath  as  agent.  I  signed  it  and  swore  to  it  before 
Snyder  who  duly  signed  jurat.  Papers  8  and  9-F.  tendered 
and  received.  I  was  in  the  poll  all  except  about  half  an 
hour.  Yes  it  is  likely  I  had  a  drink  that  day.  About  two 
gallons  liquor  there  in  shop  that  day.  I  sent  for  it  myself 
to  Halifax  and  paid  for  it.  It  was  left  in  the  old  shop 
Some  was  used  after  poll  closed.  Joseph  Rafuse  said  it 
was  wanted,  and  I  gave  it  to  him  to  take  there  to  shop. 
He  said  to  me  there  were  some  people  down  there  who 
wanted  a  drink  and  I  told  him  to  go  and  treat  them  if  he 
wanted  to  do  so.  It  was  a  building  on  McKean's  wharf 
about  a  quarter  of  a  mile  from  booth.  I  was  down  there  in 
the  p.  m.  of  election  day.  We  had  some  liquor,  a  flask  full, 
in  the  room  adjoining  poll.  I  think  we  had  another  drink 
in  the  p.  m.     I  treated  the  presiding  officer  and  clerk.    I 
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remember  Austin ^,  Aramon  Hebb  and  two  Newfound- 
landers. I  do  not  remember  canvassing  anyone  on  election 
day.  I  did  not  sign  McKean's  election  paper.  I  think 
Hebb,  and  Hebb  and  Corkum  were  strong  supporters  of 
McKean.  McKean  was  in  the  poll  part  of  the  day. 
McKean  knew  I  was  acting  for  him  in  the  booth.  I  think 
that  is  the  time  we  had  a  drink  all  around.  (Objected.) 
I  think  we  only  had  one  round  in  the  booth  or  room  next 
to  booth.  Respondent  in  the  booth  when  I  went  back  to 
poll.  Liquor  in  the  room  off  poll  was  rum.  Roberts  asks 
leave  to  amend  if  necessary. 

Cro88-exa7mned. — No  outside  voters  present  in  the  poll 
when  we  hftd  a  drink  in  another  room  or  room  adjoining. 
Presiding  officer  took  none.  Two  agents  present  and  McKean 
and  poll  clerk  took  a  drink.  It  was  not  done  to  influence 
any  elector  or  voter.  The  presiding  officer  could  not  see 
the  drinking.  Norman  Refuse  was  going  to  be  agent,  but 
could  not  act.  It  was  long  before  I  was  appointed  agent 
that  I  had  the  talk  with  Joseph  Raf  use  about  the  liquor. 
I  had  not  then  been  appointed  agent.  Respondent  had 
nothing  to  do  at  all  with  the  liquor  I  got.  Cannot  say  if 
it  was  the  same  room  where  the  voters  went  to  mark  their 
ballots  that  we  had  liquor  in.  It  might  have  been  an 
hour  before  booth  opened  that  Rafuse  spoke  to  me  to  be 
agent,  but  I  did  not  accept  till  five  minutes  before  poll 
opened. 

William  Corkum, — Conquerall  Bank,  part  of  No.  13. 
Remember  November  15th.  Know  parties  and  Joseph  and 
Norman  Rafuse.  I  was  working  for  Norman  Rafuse  that 
day.  Jacob  Corkum  and  Joseph  Rafuse  were  busy  at 
election  affairs.  I  worked  that  day  and  I  also  voted.  I 
worked  at  my  regular  work.  I  saw  an  old  store  on 
McKean  8  wharf  and  people  came  and  went  from  it.  I  saw 
Jacob  S.  Corkum  and  Joseph  Rafuse  at  the  building.  I 
understood  both  Corkum  and  Rafuse  worked  for  respon- 
dent. I  visited  building.  I  had  a  drink.  Not  much  said 
about  voting.  Corkum  and  Rafuse  said  nothing  about 
voting  to  me  or  to  the  crowd.  I  was  second  time  at  build- 
ing and  third  time  also  and  got  a  drink  each  time.  I 
suppose  any  one  could  get  a  drink.  I  think  I  heard 
Stephen  Hebb  say  to  me  I  hope  you  voted  right.  I  got  a 
drink  before  voting.  No  one  else  said  any  such  thing. 
Saw  no  other  building  visited  that  day.     Joseph  Rafuse 
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gave  me  two  drinks  in  that  store  and  Jacob  S.  Corkum 
the  other  drink. 

Cross-examined. — Wharf  goes  by  name  of  McKeaps 
wharf.  I  do  not  know  that  it  is  respondent's.  His  place 
of  business  is  quite  a  few  miles,  say  five  miles  away.  Wharf 
about  a  quarter  of  a  mile  from  booth. 

At  the  Pleasantville  poll  Nathaniel  Horn  who  sup- 
ported McKean  and  worked  for  him  at  the  election,  had 
about  one  and  a  half  gallons  of  rum.  He  kept  it  behiad  a 
schoolhouse  about  50  or  60  feet  from  the  poll-  He  asked 
voters  to  vote  for  McKean  and  treated  them.  McKean  was 
part  of  the  time  at  the  poll  near  the  schoolhouse  and  could 
see  Horn.  About  two  weeks  before  the  election  McKean 
gave  him  $6.50  to  buy  the  liquor  for  the  election. 

Nathaniel  Horn  says. — Live  at  Pleasantville.  Did  not 
vote  at  election  November  15th.  Had  no  vote.  Know 
petitioner  and  respondent.  They  had  both  been  previous 
councillors.  I  supported  McKean  generally.  I  was  around 
booth  ;  outside  not  inside.  I  treated  some  of  the  voters  that 
day.  I  had  about  one  and  a  half  gallons.  I  treated  anybody 
irrespectivi  of  party.  I  treated  persons  around  school 
house  about  50  or  GO  feet  from  poll.  Around  behind 
schoolhouse.  I  do  not  know  if  any  voted  after  I  treated 
them,  but  some  of  them  went  into  the  booths.  I  asked 
some  of  them  to  vote  for  McKean.  I  was  back  and  forth 
all  day  till  close  of  poll.  Saw  McKean  part  of  the  time 
in  the  poll.  I  mean  near  the  schoolhouse.  I  only  saw 
him  the  once  that  day.  I  had  no  talk  with  McKean  at  all 
on  the  polling  day.  He  could  see  me.  I  know  of  no  other 
person  in  particular  but  niyself  acting  around  the  booth 
that  day.  I  knew  of  no  lunch  at  all.  I  had  no  talk  with 
Mr.  McKean  for  a  fortnight  before  election.  I  did  not  ask 
McKean  to  run  nor  talk  of  election  at  all.  I  had  no  talk  of 
any  kind  be  fore  or  since  election  with  McKean  about  the  elec- 
tion. I  paid  for  the  runj,  one  and  a  half  gallons,  we  had  that 
day,  and  McKean  paid  me  86.50  about  two  weeks  before 
the  election.  He  paid  me  the  money  to  get  liquor  for  the 
election.  He  said  I  was  to  distribute  it  out  as  best  I  could 
and  I  did  so  on  election  day.  Allan  Rafuse  was  in  the 
poll  that  day.  I  thought  he  was  for  McKean.  Saw  Him- 
melman  there  that  dav.     I  think  he  had  a  drink,  he  was 
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not^ery  noisy.  I  gave  a  drink  to  Levi  Himmelman  that 
day  before  he  voted.  Cannot  say  I  did  not  give  a  drink 
to  Huey.  Do  not  remember  Huey  or  Corkuni,  but  I  did 
give  a  drink  to  Lemuel  Corkum  on  that  day  before  he 
voted.  I  did  give  a  drink  to  Jacob  Shankle  that  day  ; 
cannot  say  if  he  voted  ;  and  I  gavy*  one  to  Silas  Richard 
and  others,  voters  and  not  voters  I  treated  that  day. 

Crosa-examiiied, — I  had  no  vote  that  election-  and  I 
wanted  a  good  time,  and  rum  is  a  good  thing  to  do  it  on, 
and  I  got  the  rum  for  the  election.  I  did  not  say  it  was 
to  get  voters  for  McKean,  nor  did  he  tell  me  to  do  so.  I 
did  not  aek  him  for  the  money.  It  was  about  two  weeks 
before  election  in  Fralick  s  house  he  gave  me  the  money. 
Fralick  was  present  when  he  gave  me  the  money.  It  was 
after  nomination  he  paid  me.  Again  the  witness  says  I 
think  it  was  before  and  on  being  asked  by  the  court  he 
says  it  was  after  nomination  day  I  was  paid  the  money 
by  respondent.  I  mean  by  friends,  all  hands  that  came  to 
vote  on  election  day. 

The  only  denial  of  all  that  Horn  says  is  this  :  McKean 
says  he  gave  him  this  money  to  get  the  liquor  for  the 
Dominion  election  which  took  place  twelve  days  previously 
to  this  election.  Fralick  heard  part  of  the  conversation 
and  he  did  not  call  Fralick.  The  respondent  says,  "  Till 
yesterday  I  had  no  knowledge  that  Horn  used  any  of  my 
money  in  my  election."  But  that  Horn  used  it  at  this 
election  is  not  contradicted.  That  he  had  liquor  and  was 
treating  is  corroborated. 

Henry  Huey  says  :  "  Nathaniel  Horn  present  outside. 
I  had  a  drink  with  him." 

And  Matthias  Corkum  who  was  one  of  the  drivers  of 
a  team,  says : 

"  Never  spoke  to  McKean  at  all.  Do  not  know  if  I 
drove  friends  or  not.  I  got  nothing  at  all  for  it.  I  got 
an  envelope  from  Allan  Rafuse  a  while  after  election  ;  less 
than  a  month.  On  the  road  near  his  shop.  As  I  passed 
he  gave  me  a  letter  and  said,  here's  a  letter  for  you.  It 
was  addressed  to  me.  It  contained  83.00.  I  took  it  for  a 
present ;  cannot  tell  what  it  was  for.  I  do  not  know  what 
it  was  for.     It  contained  no  name.     I  look  to  Horn  to  get 
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some  pay.  He  must  loan  me  his  oxen  for  a  ploughing 
and  will  probably  do  so ;  that  is  what  I  expect  Bafuse 
did  not  tell  me  what  was  in  envelope.  I  believe  it  was  a 
present.  The  respondent's  counsel  objects  to  the  evidence ; 
it  is  not  covered  by  particulars.  After  argument  I  allow  it 
and  particulars  to  be  amended  (b  3).  I  had  a  bottle  of  liquor 
from  Nathaniel  Horn  and  another  bottle.  I  treated  Huey. 
Cannot  remember  all.  I  drove  two  Corkums  and  treated 
one  of  them.  One  was  a  pint  and  flask  another.  I  know 
nothing  about  any  lunch  or  committee  room  ;  never  heard 
of  it      McKean  not  in  my  team  that  day.*' 

Obadiah  Corkum  who  was  driving  with  a  boy,  Oicle, 
received  two  bottles  from  some  one.     He  says  : 

"  Live  six  miles  from  Pleasantville  and  four  miles  from 
respondent.  I  did  not  canvass  or  work  for  respondent 
A  team  came  to  my  house  over  night.  Oicle,  driver.  I 
knew  team  was  coming.  Oicle  brought  a  parcel  with  him. 
McKean  never  spoke  to  me  about  team.  I  never  asked 
for  or  sent  for  parcel.  Boy  said  to  take  it  to  house. 
About  a  foot  by  five  or  six  inches  wide  and  four  or  6ve  inches 
high.  I  took  it  to  house  and  it  was  opened  next  morning 
and  two  bottles  were  there.  I  did  not  open  bottles.  No 
label  on  them.  I  had  no  drink  out  of  them  at  all.  I  did 
not  drink  at  all.  Next  day  I  drove  voters  with  the  boy 
Oicle.  I  saw  black  bottles  passed  ;  cannot  say  who  passed 
them.  A  pint  black  bottle.  I  should  think  it  was  the 
same  size  as  the  bottle  in  the  box.  I  only  remember  see- 
ing bottle  passed  twice." 

The  respondent  drove  from  Pleasantville  to  Conquerall 
polling  place  in  a  team  driven  by  Sim  Cross,  and  with  him 
were  Matthias  Corkum  and  Wamback.  On  the  road  they 
met  Boliver's  team  who  was  driving  in  the  respondent's 
interest.  He  was  driving  Lemuel  Hebb,  Jonas  E.  Hebb, 
William  Slaughenwhite  and  Ammon  Hebb  to  the  poll. 
He  had  a  flask  and  treated  and  passed  flask  around  that 
day.     However,  when  the  teams  met  Ammon  Hebb  says: 

•*  Live  at  Mills,^.about  three  miles  from  Bank.  Remember 
November  loth  election.  I  voted.  Drove  out  in  Bolivers 
team.  Had  a  drink  in  team;  I  may  have  had  two 
drinks  in  team.     Our  crowd   for  McKean.     Went  in  and 
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voted  and  came  out.  I  was  not  drunk  before  going  into 
booth.  I  might  have  felt  the  effects.  I  went  down  the 
road  in  the  team  and  it  stopped  at  head  of  wharf  and  I 
went  into  a  building  and  had  a  drink.  I  got  it  from 
Joseph  Bafuse.  Did  not  see  Jacob  Corkuni.  Stopped  a 
few  minutes  and  then  went  down  the  river ;  gone  about  two 
hours.  Did  not  go  to  building  again  as  I  can  remember. 
In  fact  I  did  not.  On  the  road  to  Pleasantville  I  had  a 
talk  with  respondent  who  was  driving  with  Sim  Cross. 
Cross  offered  me  a  drink  and  I  took  one.  Cross  did  not 
offer  McKean  one  and  he  took  none.  Wamback  and 
Matthias  Corkuin  were  in  the  team  with  Crass.  I  did  not 
see  them  take  any  liquor  or  be  asked.  Cross  gave  some 
of  the  others  drink  that  were  in  the  big  team.  We  all 
said  we  thought  McKean  would  gain  his  election.  Heard 
no  mention  of  a  lunch  anywhere  that  day.  I  did  not 
know  a  team  was  coming  for  me  till  it  was  at  gate.  I 
got  nothing  for  n»y  vote  in  any  way. 

Cross- examived. — The  getting  of  the  liquor  had  no 
effect  on  my  voting,  nor  did  it  influence  my  vote  anyway. 

Obadiah  Corkum  and  the  respondent  says,  about  that 
incident : 

"  I  was  on  way  to  Conquerall  Bank  in  Cross'  team  and 
met  a  team  going  the  opposite  way  and  they  held  up  and 
asked  how  things  looked.  I  only  knew  two  of  the  men 
in  the  team  and  I  saw  a  flask  being  passed  around  in  other 
team.  I  did  not  touch  it  or  ask  tor  it  and  I  do  not  know 
who  produced  it.  It  was  not  done  with  my  consent  or 
knowledge." 

I  think  that  Cross  driving  him  in  his  team  and  treat- 
ing voters  on  their  way  to  vote  at  the  poll  in  his  presence 
is  a  clear  case  of  corrupt  treating  done  with  his  knowledge 
and  consent. 

Then  Horn  s  treating  to  the  extent  of  the  one  and  a  lialf 
gallons  at  the  polling  place,  within  50  or  60  feet  of  the  poll, 
the  respondent  being  present  at  the  poll  and  could  see  him 
and  who  supplied  a  team  driver  driving  in  the  respondent's 
interest  with  a  bottle  is  very  strong  evidence  coupled  with 
the  fact  that  the  liquor  was  paid  for  by  the  respondent, 
although  as  the  respondent  says  with  money  that  he  gave 
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Horn  to  use  corruptly  at  another  election,  at  which  the 
respondent  was  a  deputy  returning  officer,  and  at  which  he 
(the  respondent)  expected  to  be  a  deputy  returning  officer 
when  he  gave  him  the  money. 

Then  the  two  gallons  that  was  dealt  out  by  Rafuae  at 
Conquerall  in  the  shop  on  McKean's  wharf,  and  part  of 
which  found  its  way  into  a  room  next  to  the  polling  booth 
and  was  partaken  of  by  McKean,  is  strong  evidence.  I8  it 
credible  that  the  respondent  did  not  know  that  his  agent 
and  cousin  was  connected  with  this  transaction  that  it 
was  going  on  when  the  voters  were  being  so  liberally  sup- 
plied from  that  source  ? 

In  respect  to  hiring  teams  I  think  the  evidence  shows 
that  the  defendant  was  guilty  in  the  case  of  Wilkie^s  team. 

Angus  hohneacalled  and  sworn. — "Live  at  West  Lahave 
Ferry.  Live  with  Jonas  Wilkie,  my  stepfather.  Know 
respondent.  Remember  last  election,  November  15th.  At 
that  time  I  was  on  my  way  to  New  York.  I  drove 
resp indent  a  week  or  more  before  15th  through  New 
Cumberland.  I  did  not  know  he  was  candidate  and  he 
asked  me  if  my  mother  would  let  our  team,  mother  s  team, 
to  go  for  him  to  work  on  election  day  and  I  came  home  and 
asked  mother  and  she  said  yes  team  could  go.  Nothing 
was  said  about  pay  or  hire  by  McKean  or  mother.  I  went 
away  and  was  not  home  at  election ;  do  not  know  if  team 
was  used.  During  our  drive  McKean  would  go  to  houses 
and  I  remained  in  the  waggon.  All  forenoon.  I  heard  no 
talk  he  had  with  anyone.  I  do  not  know  if  the  team  was 
paid  for.     It  was  mother's  team." 

Cross-examined. — Do  not  know  how  many  houses  we 
called  at. 

Mrs.  Fannie  Wilkie. — Wife  of  Jonas  Wilkie.  Live  near 
respondent.  I  own  a  team.  I  remember  election  day  and 
that  my  son  came  to  me  and  said  Mr.  McKean  wanted  to 
get  my  horse  for  election  day  and  I  agreed  to,  as  horse 
was  free  to  anyone  on  that  day.  I  do  hire  teams.  I  fre- 
quently get  paid  for  teams  and  I  often  let  it  go  free  and 
charge  nothing.  I  got  no  pay  for  the  team  my  son  drove 
for  respondent  and  with  him.  I  took  nothing  out  of  store 
for  pay.     On  election  day    my   husband  drove  team  for 
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respondent  I  tdd  my  husband  he  could  drive  and  use 
team  for  respondent  on  election  day.  I  never  spoke  about 
pay  to  respondent  or  husband.  I  never  got  any  ;  do  not 
know  if  husband  did.  Respondent  keeps  store.  We  occa- 
sionally buy  of  him  ;  for  past  nine  years.  Got  no  goods 
since  on  credit  at  all  from  respondent. 

Cross-exaTnined. — Mr.  Wilkie,my  second  husband, about 
nine  years.  Got  horse  since  marriage.  Team  is  my  own. 
The  McEean  store  belongs  to  the  w^ife  of  respondent. 

Jonas  Wilkie. — Husband  of  last  witness.  I  drove  her 
team  on  election  day.  I  carried  voters  from  Mount  Pleasant 
and  along  river  road  to  Pleasantville  booth.  I  drove  Joseph 
Winters  from  Mount  Pleasant  to  booth  and  he  went  into 
the  booth  and  then  I  drove  him  back  home.  I  also  drove 
Simeon  Corkum  to  poll.  I  drove  some  from  poll  home. 
Will  Fra^ser.  I  had  no  talk  with  McKean  about  driving 
anyone  before  election  nor  during.  The  respondent  on 
election  day  told  me  to  go  back  and  drive  Mr.  Winters 
from  home  to  the  poll  and  he  said  anyone  else  that  I  could 
pick  up  to  do  so  and  bring  them  to  the  polls  I  am  much 
acquainted  around  the  district.  I  saw  respondent  in  the 
Pleasantville  booMi  on  election  day  when  I  went  into  the 
booth  to  vote.  He  never  said  a  word  to  me  about  pay. 
I  expected  some  pay.  I  received  $2.00  for  my  day.  I  got 
it  from  McKean  for  my  day.  (Obj.)  I  got  it  about  a  week 
later  at  his  store.  He  asked  me  if  I  was  satisfied  for  $2.00 
for  my  day.  I  took  the  cash  and  thanked  him.  I  get 
different  wages  and  I  have  got  more  than  $2.00  a  day. 
Ordinary  wages  about  $25.00  a  month.  I  told  petitioner 
I  was  going  to  drive  for  respondent.  I  did  not  lell  peti- 
tioner that  I  was  going  to  get  or  charge  $2.00  for  team. 
I  had  a  drink  with  Kaulbach  that  morning.  I  never  heard 
my  wife  say  she  wanted  $2.00.  I  never  told  Kaulbach 
about  ten  days  ago  that  our  team  was  hired  and  that  I 
got  my  money  (objected  to  by  Paton).  I  was  not  in 
respondentia  house  on  election  day.  I  was  in  shop  in 
evening  after  polls  closed.  Lot  of  men,  four  or  five  besides, 
were  present,  we  talked  over  election.  Had  nothing  to  eat 
or  drink  that  night  in  shop. 

(  ross-examived. — I  left  Corkum  at  Boehner's.  McKean 
and  I  had  not  any  talk  before  or  over  the  payment  of  $2. 
The  $2  was  mine  and  I  kept  it  for  my  day's  services.  It 
was  not  paid  for  use  of  team.     I  considered  the  $2   liitle 
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enough  for  my  day's  work.  It  wfts  a  gratuitous  payment 
to  me  by  respondent.  (Objected  to  by  Roberts.)  My  wife's 
name  not  mentioned  by  McKean.  Petitioner  stopped  all 
night  at  my  house. 

Re-exctTnined. — I  never  hired  horse  without  my  wife's 
consent.  The  horse  all  in  the  same  firm.  I  was  paid  on 
previous  occasions  for  driving  of  teams  and  I  paid  the 
money  over  to  wife.  The  wife  never  asked  for  the  money 
and  I  never  expected  to  pay  her  and  I  never  considered  it 
hers.  Wife  bought  the  horse  herself  from  Berringer.  I 
joined  in  note  for  horse.  I  paid  none  on  the  note.  Wife 
paid  it  and  her  boys  and  every  boy,  but  I  paid  nothing. 
My  wife  took  charge  of  horse  money  and  out  of  money  of 
boys  and  mine  she  paid  bills  and  perhaps  the  note,  but 
mighty  little  if  any. 

Timothy  Berringer  sworn. — I  sold  horse  to  Wilkies. 
Both  were  present.  I  sold  horse  to  both  of  them.  I  thought 
it  was  hers  or  she  said  so.     (Objected.) 

This  team  the  respondent  knew  was  engaged  in  driving 
voters  to  the  polls.  He  says  in  his  cross-examination,  "  I 
saw  Wilkie's  team  drive  voters." 

After  the  election  he  paid  him  $2.00.  He  says  of  this 
team  : 

"  I  understood  the  Wilkie  team  was  Mrs.  Wilkies  and 
one  of  her  boys.  I  did  not  make  any  agreement  before 
election  about  hiring  of  Wilkie  team.  I  made  no  promise 
to  Wilkie  before  the  election  that  I  would  pay  him  for  his 
services.  Nothino:  was  said  or  done  to  indicate  to  anv  one 
that  I  would  pay  for  either  team  or  services  of  Wilkie.  I 
cannot  say  I  understood  anything  about  the  team  as  I  had 
no  knowledge  of  any  hiring  of  said  team  and  I  have  not 
paid  a  cent  for  the  use  or  hire  of  that  team.  I  did  send  a 
message  to  Mrs.  Wilkie  to  let  her  team  be  driven  on  that 
day  asking  her.  (Objected.)  I  had  no  intention  of  paying 
for  it  to  Wilkie.  After  the  election,  about  a  week,  I  did 
pay  Wilkie  §2.00  as  I  thought  he  was  entitled  to  some- 
thing for  his  day's  work.     In  my  shop  it  happened. 

And  in  his  cross-examination :  "  1  do  not  know  who 
put  it  on  the  road,  but  I  suppose  Mr.  Wilkie  sent  it 
When  I  asked  Wilkie  what  he  wanted  for  his  day's  work 
I  meant  for  driving  the  team.'* 


Digitized  by 


Google 


XAULBACH,   PETITIONER,  V.  McKEAN,   RESPONDENT    385 

I  pass  by  the  acts  of  respondent's  wife  in  furnishing 
refreshments  at  her  place  to  voters. 

I  express  no  opinion  on  the  question  of  whether  such 
an  election  could,  under  the  law,  be  pet  aside  for  corrupt 
treating  or  hiring  of  teams  by  agents  of  a  candidate. 
That  is  when  there  is  no  knowledge  or  consent  on  the 
part  of  the  candidate.  I  wish  to  hold  that  question  open 
for  further  consideration.  The  offences  of  bribery  and 
undue  influence  may  be  diflerent,  and  it  may  be  that  elec- 
tions may  be  set  aside  for  bribery  or  undue  influence  of 
agents  of  a  candidate.  See  liev.  Stut.  4th  series,  (1874) 
c.  5,  8.  11. 

That  section  covers  only  the  acts  of  agents  in  the  cases 
of  bribery  and  undue  influence,  even  if  tlie  powers  of 
committees  of  the  House  of  Assembly  were  transferred  to 
the  judges  under  R.  S.  (1900)  c.  6,  s.  69. 

It  is  my  opinion,  for  the  reasons  given,  that  the  election 
should  be  set  aside  with  costs,  and  that  the  respondent 
should  be  disqualified  under  the  statute,  but  as  there  is 
not  a  majority  of  the  judges  of  that  opinion,  disqualification 
will  not  follow. 

Meagher,  J. — I  agree  in  the  opinion  read,  but  think 
the  evidence  overwhelming  to  show  personal  bribery  which 
should  disqualify  the  respondent. 

TowNSHEND,  J. — The  result  is  that  the  appeal  is 
allowed  and  the  election  set  aside  with  cost?. 

Appeal  allowed  and  election  set  aside  imth  coats. 


25 — X.  s.  R.  38. 


Digitized  by 


Google 


386  the  nova  scotia   reports,  1905. 

Marks  v.  The  Dartmouth  Ferry  Commission. 

Before  To WNSH END,  J.,  Graham,  £.  J.,   Meagher  and  Longley,  JJ 

NeTO  trial-- No  substantial  difference   in  evidence  —  Withdrawal  of  case 

/fomjury. 

The  judgement  of  the  Supreme  Court  of  Nova  Scotia,  in  an  action  by 
plaintifT  as  executrix  of  M.  to  recover  an  amount  claimed  to  be  due 
under  a  contract  of  hirinj^  with  defendant,  was  reversed  on  appeal  to 
the  Supreme  Court  of  Canada,  on  the  ground  that  the  illness  of 
deceased,  by  which  he  was  permanently  incapacitated,  would  of  itself 
terminate  the  contract,  and  a  finding  of  the  jury  that  deceased  did 
not  continue  in  his  employment  after  notice  of  a  rule  that  an  em- 
ployee was  only  to  be  paid  for  time  that  he  was  actually  on  duty 
was  held  to  be  against  evidence  and  was  set  aside. 

A  new  trial  having  been  ordered  and  had,  the  presiding  judge,  on  the 
conclusion  of  plaintiflf's  case,  stated  that,  in  his  opinion,  the  addi- 
tional evidence  made  no  material  change  in  the  case  from  what  it 
was  before,  and  withdrew  the  case  from  the  jury 

Held  That  the  facts  being  substantially  the  same  as  before  no  useful 
purpose  could  be  served  in  submitting  the  case  to  a  jur>*,  and  that 
the  judge  was  right  in  withdrawing  the  case  from  the  jury  and  in 
dismissing  the  action. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J., 
on  a  sec  ;nd  trial  of  this  action,  withdrawing  the  case  from 
the  jury  on  the  ground  that  the  evidence  was  substantially 
the  same  as  at  the  previous  trial,  and  that  he  was  bound 
by  the  former  judgment  in  the  case.  (See  36  N.  S.  R.  158, 
and  34  S.  C.  C.  366.) 

1905,  Nov.  24th.  W.  B.  A,  Ritchie,  K.  C,  and  R  E. 
Finn,  in  support  of  appeal. 

Hon.  A.  Drysdale,  K.  C,  Attorney-General,  contra. 

1905,  December  18th.  Townshend,  J. — This  is  an 
appeal  from  the  decision  of  t'^e  learned  trial  judge  with- 
drawing the  case  from  the  jury.  A  former  trial  had  tak^n 
pJace  in  this  cause,  in  which  all  the  findings  were' in  plain- 
tiflf's favour,  and  judgment  was  entered  in  accordance  there- 
with. On  appeal  to  this  court  and  to  the  Supreme  Court 
of  Canada,  the  findings  and  judgments  were  set  aside, 
and  a  new  trial  ordered.     Davis  J.,  in  giving  judgment, 
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said  that,  except  for  the  interpretation  placed  on  the  Judi- 
cature Rules  of  Nova  Scotia  in  the  case  of  Miller  v.  Green, 
the  court  would  have  ordered  judgment  to  be  entered  for 
defendant  At  this  trial  the  minutes  show  that,  at  the 
conclusion  of  plaintiflTs  case,  counsel  for  defendant  moved 
for  judgment  on  the  ground  that  the  plaintiff  had  not 
varied  his  position  from  the  facts  submitted  at  the  former 
trial.  The  judge  adopted  that  view  stating  that,  in  his 
opinion,  the  additional  evidence  had  made  no  material 
change  from  what  it  was  before. 

Davis,  J.  further  said,  in  delivering  the  judgment  of  the 
majority  of  the  court,  that  he  did  not  deal  with  the  effect 
of  the  resolution  of  "no  work,  no  pay,"  passed  by  the 
council,  deeming  it  unnecessary  in  consequence  of  his  view 
on  the  other  branch  of  the  case.     He  then  proceeds : 

•*  From  the  day  when  he  first  gave  up  his  work  on  the 
15th  December  until  the  day  of  his  death.  Captain  Marks 
was  a  bick  man,  utterly  unable  to  discharge  his  duties,  and 
made  no  pretence  of  being  able  to  do  so.  He  was  from 
that  date,  beyond  any  doubt,  permanently  disabled  by 
sickness  from  attending  to  his  work." 

On  this  ground  alone  the  majority  of  the  court  came 
to  the  conclusion  the  plaintiff  could  not  recover  in  this 
action.  It  is  quite  unnecessary  to  repeat  here  the  reasons 
for  thq,t  decision  which  will  be  found  in  the  reports  84  S. 
C.  C.  366.  It  is  sufficient  to  say  that  if  the  evidence  was 
not  materially  changed  all  those  reasons  are  applicable  to 
the  case  as  it  now  comes  before  us. 

Eillam,  J.  did  not  concur  with  other  members  of  the 
court,  but  reached  the  same  conclusion  on  the  ground  that 
the  "  no  work,  no  pay  resolution  *'  had  been  communicated 
to  and  assented  to  by  Marks.     He  says  : 

"The  evidence  is  overwhelmingly  in  favour  of  the 
view  that  Marks  by  his  conduct,  if  not  in  words,  expressed 
to  the  commission,  his  assent  to  the  modification  proposed 
(that  is  the  resolution)  and  that  the  commission  was  there- 
by induced  to  continue  him  in  its  service.     If  he  had  not 
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led  them  to  believe  in  his  assent,  they  would,  no  doubt, 
have  long  ago  discharged  him." 

On  the  present  trial,  owing  to  the  course  adopted  of 
withdrawing  the  case  from  the  jury  at  the  close  of  plain- 
tiff's- case,  the  defendants*  evidence  respecting  the  resolu- 
tion is  not  before  us,  although  it  is  in  evidence,  and  some 
of  the  questions  and  answers  referred  to  it.  We  ar«'  not 
therefore,  in  a  position  to  give  weight  to  that  branch  of 
the  case,  but  it  is  worthy  of  remark  that  if  a  new  trial 
were  ordered  and  the  complete  evidence  given,  I  should 
adhere  to  my  former  opinion,  sustained  as  it  has  been  by 
Killam,  J.  and  not  disapproved  of  by  other  members  of  the 
Court  of  Appeal.  Apart  then  from  the  question  of  perma- 
nent disability  altogether,  the  plaintiff  for  this  reason  alone 
cannot  recover. 

I  have  already  cited  a  passage  from  the  decision  con- 
curred in  by  the  majority  of  the  court  that,  during  the 
whole  period  for  which  wages  are  claimed  in  this  action, 
Marks  was  a  sick  man,  utterly  unable  to  discharge  his 
duties,  and  that  he  was  permanently  disabled,  and  for  that 
reason  could  not  recover  in  this  suit.  He  refers  later  on 
to  a  contention  now  urged. 

"  Some  argument,  he  says,  was  attempted  to  be  ad- 
vanced that  when  he  was  first  taken  ill  he,  himself,  hoped, 
and  his  medical  advisers  also  hoped  and  believed,  his  illness 
was  only  temporary.  But  in  the  face  of  the  facts  which 
subsequently  developed,  that  he  was  suffering  from  an 
incurable  malady  which  soon  afterwards  caused  his  death, 
it  does  not  appear  to  me  possible  seriously  to  argue  that  the 
deceased's  illness  was  only  temporary." 

Now,  if  the  facts  before  the  court  on  this  trial  were,  as 
the  learned  judge  holds,  substantially  the  same  as  they  were 
before  the  Supreme  Court,  it  follows  that  no  purpose  would 
have  been  served  in  submitting  them  to  a  jury.  If  a  dif- 
ferent course  had  been  taken,  and  the  jury  had  again 
responded  in  plaintiff's  favour,  our  duty  would  have  been 
to  set  such  findings  aside.     I  have  carefully  read  over  the 
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evidence  in  this  case,  comparing  the  same  with  the  evidence 
on  the  former  trial,  and  I  am  unable  to  appreciate  any 
material  diflference  between  them.  True,  there  are  some 
additions  and  some  differences  of  expression,  but  after  all 
nothing  has  been  testified  to  which  rebuts  the  determining 
factors  in  this  case,  that  is  to  say,  that  Captain  Marks 
became  sick,  and  unable  to  do  hi»  duty,  on  the  15th  Decem- 
ber, and  from  that  day  until  his  death  was  never  able  to 
do  any  work. 

In  the  nature  of  things  no  evidence  could  possibly  be 
adduced  to  alter  the  facts  proved  by  all  the  witnesses  for 
plaintiff  as  well  as  defendant  that  Marks  was  never  in  a 
condition  to  resume  work  from  the  date  at  which  he  was 
first  taken  ill  until  the  end  of  his  life.  It  was,  indeed, 
contended  that  in  the  first  place,  at  any  rate,  it  was  no 
more  than  a  temporary  illness,  and  that  he  should,  at  least, 
be  entitled  to  recover  wages  for  that  period,  that  is  to  say, 
until  it  could  be  pronounced  permanent.  This  argument, 
to  my  mind,  is  more  specious  than  sound.  It  overlooks 
altogether  the  effect  of  the  "  no  work,  no  pay  "  resolution 
assuming  all  the  evidence  on  that  subject  to  be  before  us. 
It  is  met  with  the  further  difliculty  that  there  is  no  evi- 
dence before  the  court  by  which  that  period  could  possibly 
be  determined.  Moreover,  whether  an  illness  is  merely 
temporary  or  permanent  can  only  be  determined  by  the 
result.  That  which  may  appear  to  be  temporary  may  in 
the  end  prove  to  be  permanent  and,  as  in  this  case,  fatal, 
and  I  know  of  no  other  method  of  distinguishing  between 
the  two,  than  to  point  to  the  ultimate  issue.  A  man  may 
be  temporarily  laid  off  with  a  cold,  but  if  the  cold  devel- 
oped into  some  fatal  disease,  without  the  ability  to  resume 
work  in  the  meanwhile,  I  should  say  he  was  disabled  from 
the  first.  I  am,  therefore,  of  opinion,  in  view  of  the  deci- 
sion of  the  Supreme  Court,  and  having  regard  to  the 
evidence,  old  as  well  as  new,  given  at  the  present  trial, 
that  the  learned  trial  judge  was  right  in  withdrawing  the 
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case  from  the  jury  and  in  dismissing  the  action.    This 
appeal  must  be  dismissed  with  costs. 

Qraham,  E.  J. — This  is  an  action  on  a  written  contract 
brought  by  the  executrix  of  the  late  Captain  John  Marks 
for  wages  as  master  of  the  defendants*  ferryboat  from  15th 
of  December,  1900,  to  the  16th  of  July,  1901,  the  date  of 
his  death.  His  remuneration  was  payable  monthly.  He 
became  ill  on  the  15th  of  December  and  was  in  the  hands 
of  a  doctor.  The  eminent  surgeon.  Dr.  Stewart,  was  called 
in  on  the  29th  December  and  he  says  : 

"  I  found  him  suffering  from  bladder  trouble — enlarge- 
ment of  the  prostate — there  was  inflammation.  There  was 
enlargement  of  the  prostate  gland  and  inflammation  of 
the  bladder.     It  is  not  uncommon. 

"  Q.  Is  it  dangerous  to  the  extent  you  saw  it  then  ? 
A.  It  was  a  severe  attack.  He  had  been  ill  for  ten  days; 
a  great  enlargement  of  the  right  lobe  of  the  prostate  gland. 
It  was  a  case  difficult  to  say  when  he  would  get  well,  but 
my  impression  was  that  he  would  get  well  and  return  to 
work." 

Dr.  Chisholm,  who  was  called  in  later  in  1901,  Hap: 

"I  found  him  suffering  from  some  bladder  trouble; 
retention  of  the  urine  ;  inability  to  pass  his  water.  .  .  • 
I  have  seen  worse  cases  get  better." 

The  company  retained  Captain  Marks  in  their  employ, 
and  it  was  hoped  and  believed  that  his  illness  would  prove 
to  be  temporary.  But  they  never  rescinded  the  contract 
He  died  on  the  16th  of  July.  He  had  not  resumed  work 
after  15th  of  December. 

When  the  case  was  before  us  on  a  previous  occasion 
I  thought  that  the  wages  might  be  recovered,  on  the  ground 
that  the  company  had  not  dismissed  the  plaintiff  for  his 
incapacity.  The  contract  had  never  been  rescinded.  The 
law  is  stated  thus  in  Macdcnnell  on  Master  and  Servant, 
p.  215.: 

"  A  servant  may  be  dismissed,  if,  from  sickness  or  other 
cause,  he  becomes  for  a  considerable  time,  or  permanently, 


Digitized  by 


Google 


MARKS   V.   THE   DARTMOUTH    FERRY   COMMISSION.     391 

unable  to  perform  his  duties.  But,  if  the  servant  be  not 
dismissed  sickness  will  be  no  defence  to  an  action  for 
wagea  This  principle  which  is  only  a  particular  applica- 
tion of  the  former  principle  was  affirmed  in  Cxjuckaon  v. 
Stone,  1  E.  &  E.  248." 

The  principle  referred  to  is  this.  "  A  servant  is  bound 
to  possess  reasonable  skill  in  performing  the  duties  which 
he  undertakes,  and  gross  incompetence  will  justify  dis- 
missal." 

But  the  Supreme  Court  of  Canada  on  the  Appeal,  34 
S.  C.  C,  366,  did  not  sustain  that  view.  And  it  was  before 
them  for  consideration  because  in  the  dissenting  opinion 
of  Killam,  J.,  this  significant  observation  appears,  p.  385  : 

"Lord  Campbell  in  Cuckson  v.  Stone  put  incapacity 
arising  from  illness  on  the  basis  of  incompetency  as  giving 
a  right  to  determine  the  contract.  But  it  would  be  clearly 
in  the  power  of  the  master  to  waive  a  right  to  discharge 
for  the  incompetency  of  the  servant ;  and  so  I  think  the 
right  to  discharge  for  incapacity  arising  from  illness  would 
be  waived  and  lost  by  conduct  showing  a  continuance  of 
the  employment." 

There  is  one  advantage  about  the  view  indicated  in  the 
text  book,  namely,  that  incapacity  from  illness,  like  incapac- 
ity from  any  other  cause,  would  be  a  question  of  fact  for  a 
jury,  and  the  dismissal  would  be  justified  or  not  according 
to  whether'  the  person  was  incapacitated  or  not.  The 
master  would  rescind  the  contract  at  his  peril. 

However,  the  majority  of  the  court  did  not  liold  the 
view  I  have  just  put  forward.  In    the  judgment   of 

Davies,  J.,  p.  374,  this  appears  : 

"  It  (the  disablement)  not  only,  in  my  opinion,  justified 
the  commiasion  in  formally  determining  the  contract,  if 
they  had  chosen  to  take  that  course,  but  by  rendering  it 
impossible  that  he  could  ever  afterwards  discharge  his 
duties  under  his  contract  the  permanent  disablement 
detennined  and  ended  the  contract.  .  .  The  belief  of 
the  employee  or  his  medical  adviser  that  the  former's  dis- 
ability was  only  temporarj'^  cannot  affect  the  question  in 
the  light  of  the  subsequent  knowledge  which  revealed  its 
permanency." 
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I  think  that  judgment  goes  to  this  length,  that,  in  the 
case  of  the  death  of  an  employe,  the  contract  for  wages 
is  dissolved,  not  at  the  date  of  the  death  as  in  the  case  of 
other  personal  contracts,  but  from  the  time  when  the 
deceased  first  became  permanently  incapacitated  by  illness, 
and  the  question  of  whether  the  employer  retained  the  servant 
in  his  employ  or  did  not  rescind  the  contract,  is  immaterial. 
The  employer  cannot  waive  the  incapacity  by  so  doing. 
That  is,  therefore,  not  a  question  of  fact  upon  which  a 
jury  might  make  a  finding.  Perhaps  if  the  deceased, 
while  he  was  retained  in  the  employ,  had  once  in  a  while 
performed  some  trifling  work,  the  contract  would  not  have 
been  dissolved  from  the  beginning  of  the  illness. 

In  some  cases  it  must  be  diflScult  to  know  just  when 
or  at  what  date  a  contract  is  dissolved.  It  depends  on  the 
result.  If  the  person  gets  well  and  the  incapacity  from 
the  illness  proves  to  be  merely  temporary,  then  the  con- 
tract was  not  dissolved  at  the  commencement  of  the 
incapacity,  but  if  he  dies,  then  it  was  permanent  incapacity. 
Some  act  of  decision  w^ould  be  useful  by  way  of  notice  for 
how  are  the  parties  to  foresee  the  result  and  know  how  to 
act  in  the  meantime  ? 

Under  the  judgment  of  the  majority  of  the  judges,  as 
I  understand  it,  the  plaintifi*  had  not  made  a  case  to  go  to 
a  jury,  and  the  action  w^as  properly  withdrawn  from  them. 
The  appeal  must  be  dismissed. 

Meagher  and  Longley,  JJ.  concurred  in  dismissing 
the  appeal. 

Appeal  dismissed  with  costs. 
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Anderson  v.   Phinney. 

Before  Graham,  E.  J.  and   Fraser,  Russell  and  Longley,  JJ. 

Vendor  and  purchaser—  Possession  under  agreement  to  purchase — Liabil 
ity  to  pay  interest — Equitable  relation  of  parties. 

Defendant  purchased  a  lot  of  land  from  A  for  the  sum  of  $1140  under 
an  agreement  in  writing  by  the  terms  of  which  A.  was  to  give  a 
deed  of  the  land  to  defendant,  or  to  any  other  person  named  by  him, 
on  receipt  of  the  purchase  price,  and  to  accept  a  mortgage  of  the 
property  for  the  sum  of  $1,000,  part  of  the  purchase  price,  on 
receiving  from  defendant  all  moneys  due  over  and  above  that 
amount.  * 

After  the  making  of  the  agreement,  defendant  paid  A.  the  sum  of  $140 
and  entered  into  possession  of  the  premises,  and  for  a  period  of  two 
years  paid  A.  interest  on  the  sum  of  $1,000,  as  if  the  deed  and 
mortgag-e  had  been  executed,  although,  as  a  matter  of  fact,  he  had 
not  received  the  deed  or  given  the  mortgage  as  agreed. 

No  furtlier  interest  was  paid  on  the  ground  that  A  ,  and  plaintiffs  claim- 
ing* under  him  after  his  death,  wrongfully  and  in  breach  of  the  agree- 
ment, refused  and  neglected  to  convey  the  land  to  plaintiff,  and  that 
the  agreement  itself  contained  no  provision  calling  for  the  payment 
of  interest. 

/^ifZe/,  Reversing"  the  judgment  of  the  trial  judge,  that  defendant  being 
in  possession  of  the  property  and  enjoying  the  fruits  of  it,  was 
bound  to  pay  interest  pending  the  carrying  out  of  the  terms  of  the 
agreement,  and  that  the  question  whether  the  delay  was  due  to  the 
action  of  the  deceased  or  not  was  immaterial. 

Per  Russell,  J.  The  position  of  the  parties  in  equity  was  that  of  mort- 
gagor and  mortgagee  and  interest  was  due  by  the  defendant  on  that 
footing,  notwithstanding  the  absence  of  any  stipulation  in  the  agree- 
ment, defendant  having  gone  into  possession  and  enjoyed  the  fruits. 

Appeal  from  the  following  judgment  of  Townshend,  J. 

This  is  an  action  for  recovery  of  land  to  which  defend- 
ant, in  addition  to  the  defence  that  he  is  in  possession,  sets 
up  the  agreement  under  which  he  purchased  the  land  from 
William  E.  Anderson,  under  whom  plaintiffs  claim  and 
under  which  defendant  now  holds  possession.  This  agree- 
ment is  set  out  in  full  in  the  defence.  By  its  terms  Ander 
son,  agreed,  on  the  receipt  of  $1140,  to  convey  the  property 
to  defendant.  He  further  agreed,  on  receiving  all  moneys 
due  above  $1000,  to  accept  a  mortgage  for  $1000  on  the 
property,  giving  defendant  a  conveyance.  He  further 
agreed  at  the  request  of  the  defendant  to  convey  the  same 
to  any  one  else,  and  to  take  a  mortgage  from  the  grantee, 
provided  defendant  signed  a  bond  with  him  for  $1000. 
It  is  proved  that  on  the  day  the  agreement  was  executed 
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defendant  paid  8140  leaving  $1000  then  due.  Subse- 
quently he  requested  from  Anderson's  agent,  Chesley,  a 
deed  to  his  son,  who  was  willing  to  give  the  mortgage,  and 
defendant  was  willing  to  sign  a  bond  in  accordance  with 
the  agreement.  This  request  was  made  some  months  after 
the  agreement,  and  several  times  afterwards,  and  finally 
defendant's  solicitor  notified  plaintiffs'  solicitor  that  defend- 
ant was  willing  to  execute  the  specitied  mortgage  on 
receiving  a  deed.  Mr.  Che-sley  says  he  did  not  comply 
with  the  request  to  convey  to  the  son,  but  put  him 
off.  There  was  a  difficulty  in  conveying  to  defendant  as, 
owing  to  the  separation  between  his  wife  and  himself, 
she  would  not  sign  the  mortgage.  In  the  meantime,  the 
defendant,  as  he  says  in  ignorance  of  his  rights  under  the 
agreement,  for  two  years  paid  interest  on  $1000  to  Mr. 
Chesley  for  Anderson.  Since  he  has  refused  on  the  ground 
that  under  the  terms  of  the  agreement  he  is  not  liable  for 
interest,  and  now  claims  that  the  interest  he  did  pay  should 
be  credited  to  him.  on  the  $1000.  This,  in  reality,  is  the 
main  contention  between  the  parties,  and  must,  of  course, 
be  settled  by  the  terms  of  the  agreement.  It  is  very  clear, 
under  its  terms,  interest  is  not  called  for.  The  agreement, 
no  doubt,  is  very  crudely  and  inartistically  drawn,  and 
while  it,  probably,  was  intended  that  interest  should  be 
paid,  it  is  not  so  expressed,  and  this  is  not  an  action  for  its 
reformation.  Mr.  Daniels  contended  that  in  equity  the 
purchaser  in  possession  of  the  fruit  and  profit  of  the  land 
was  bound  to  pay  interest  on  the  purchase  money.  This 
may  be  if  the  purchaser  is  in  default,  but  here  he  is  not, 
but  has  always  been  ready  and  willing  to  perform  his  part 
according  to  the  terms  of  the  written  agreement  In  my 
opinion,  plaintiffs  cannot  maintain  this  action.  Before 
they  can  eject  defendant,  it  will  be  incumbent  on  them  to 
tender  a  conveyance  to  defendant  or  his  nominee  in  accord- 
ance with  the  agreement  and  call  for  a  mortgage  for 
$1000.  No  time  is  specified  in  the  agreement  at  which 
the  mortgaore  shall  be  payable,  and  in  view  of  the  defici- 
ency, I  would  suppose  what  would  be  reasonable  under  the 
circumstances  possibly  payable  in  one  year. 

It  is  unnecessary  for  me  to  express  my  opinion  now  as 
to  whether  the  defendant  is  entitled  to  be  credited  with 
the  money  paid  as  interest,  but  I  am  under  the  impression 
that  having  voluntarily  paid  it  under  no  mistake  of  fact, 
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he  is  not  entitled  to  credit  for  his  payments.  I  make  this 
observation  in  the  hope  of  inducing  a  settlement  of  the 
litigation.  I  suggested  sometliing  of  the  kind  at  the  trial 
to  which  defendant  s  counsel  was  willing  to  agree,  but  Mr. 
Daniels  felt  assured  of  his  right  to  recover  and  declined  to 
make  any  concession  As  I  think  otherwise,  my  judgment 
iB  for  defendant  dismissing  this  action  with  costs. 

1905,  Dec.  11th.  W.  E.  Roacoe,  K  C,  in  support  of 
appeal.  Defendant  cannot  escape  paying  interest  It  was 
not  necessary  for  the  plaintiff  to  tender  a  deed.  Before 
the  Common  Law  Procedure  Act  the  person  having  the 
legal  estate  would  succeed  in  ejectment.  Hughes  v.  Jones, 
9  M.  &  W.  377.  Since  the  Act,  a  person  in  possession 
entitled  to  specific  performance  of  a  contract  which  would 
if  executed  give  him  the  fee,  or  a  term,  can  successfully 
defend  an  action  of  ejectment.  Walsh  v.  Lonsdale,  21  Ch. 
D.  U\Sivain  v.  Ayr^es,  21  Q.  B.  D.  293.  This  defendant 
is  not  in  a  position  to  sustain  an  action  for  specific  per- 
formance without  payment  of  the  interest.  Bvch  v.  Joy, 
3  H.  L  C.  582 ;  Powell  v.  Martei\  8  Ves.  148  ;  Fliulyer  v. 
Cocker,  12  Ves.  27  ;  Blount  v.  Blount,  3  Atk.  603 ;  Ballard 
V.  Shutt,  15  Ch.  D.  123  ;  Sander?  v.  Bryer,  152  Mass.  146  ; 
Bhys  v.  Dare  Valley  Railway  Co.,  L.  R.  19  Eq.  95  ;  Dart 
on  Vendors  and  Purchasers,  709, 710,  711  ;  Fry  on  Specific 
Performance,  s.  1402.  Then  there  was  a  time  when  the 
full  interest  due  was  paid.  The  purchaser  must  at  his 
own  expense  have  prepared  a  deed  and  tendered  it  to  the 
vendor  for  execution,  and  in  this  case  he  must  have  pre- 
pared the  mortgage  as  well  because  that  was  the  considera- 
tion. Sugden  on  Vendors,  vol.  2,  p.  212  ;  vol.  1,  p.  266. 
Poole  V.  HiU,  8  M.  &  W.  141 ;  Stevenson  v.  Davis,  23  S. 
C.  R.  633 ;  Hayivard  v.  Hegg,  4  Esp.  93. 

/.  /.  Ritchie,  K.  C,  contra.  We  do  not  dispute  the 
general  principle  that  the  vendor  in  possession  must  pay 
interest.  Sugden  on  Vendors,  vol.  2,  p.  315.  Ejectment 
was  the  wrong  form  of  action  here.     We  have   been   let 
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into  posaession  under  an  agreement  which  gives  us  an 
equity  of  redemption.  The  proper  action  would  be  one 
to  foreclose  the  agreement,  in  which  would  be  decided 
what  was  due  to  plaintiffs  for  interest.  In  all  the  cases 
cited  the  agreement  was  for  payment,  at  the  time,  or 
at  a  subsequent  time  fixed  by  the  agreement.  The  plain- 
tiff here  is  in  default.  Under  the  circumstances  we  could 
not  do  more  than  express  our  willingness  to  give  the 
mortgage.  The  rule  9S  to  tendering  a  deed  is  applicable 
only  to  an  action  for  specific  performance.  Here  we  are 
not  asking  for  anything,  but  are  merely  stancfing  on  the 
offensive.  This  whole  litigation  has  been  caused  by  the 
action  of  the  plaintiff  in  refusing  to  carry  out  the  agree- 
ment and  he  should,  therefore,  be  punished  with  costs. 

W.  E.  Roscoey  K.  C,  in  reply. 

1905,  December  18th.  Long  ley,  J. — This  is  an  action 
of  ejectment  brought  under  circumstances  as  follows: 
William  E.  Anderson  was  the  owner  of  a  house  and  farm 
near  Bridgetown,  Ann.  Co.,  and  on  March  22nd,  1879, 
entered  into  an  agreement  with  the  defendant  to  sell  him 
the  place  for  the  price  or  sum  of  $1,140,  of  which  $140 
was  to  be  paid  in  cash,  and  the  remainder  was  to  be  secured 
by  a  mortgage  from  the  defendant.  The  agreement, 
(which  was  in  writing)  further  provides  : 

"  That  if  the  party  of  the  second  part  wishes  the  said 
party  of  the  first  part  to  deed  the  property  to  any  one  else, 
the  said  party  of  the  first  part  agrees  to  t«,ke  a  mortgage 
from  the  party  that  gets  the  deed,  by  the  partj^  of  the 
second  part  signing  the  bond  with  the  party  who  gets  the 
deed,  etc." 

It  appears  from  the  evidence  that,  after  the  agreement, 
the  defendant  paid  the  $140  cash  and  entered  into  posses- 
sion of  the  premises.  Various  reasons  are  put  forth  for 
delay  in  giving  the  deed  and  taking  the  mortgage.  There 
is  an  intimation  that  defendant  was  not  living  with  his 
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Wife,  and  could  not  obtain  her  signature  to  the  mortgage, 
and  consequently  desired  to  take  advantage  of  the  pro- 
vision above  referred  to,  bj|  having  the  deed  given  to  his 
son  Charles,  who  was  not  then  of  age.  After  he  became 
of  age  the  defendant  seems  to  have  had  some  doubt  as  to 
whether  he  would  entrust  him  with  the  title,  and  so 
matters  drifted  for  some  time.  For  the  first  two  years 
the  defendant  paid  to  Anderson  the  interest  on  the  $1000, 
due,  the  same  as  if  the  mortgage  had  been  given,  but  since 
then  the  defendant  has  paid  no  interest,  and  claims  that 
no  interest  is  payable.  While  the  matter  stood  thus, 
William  E.  Anderson  died,  and  this  action  is  brought  by 
his  heirs  at  law. 

The  plaintiffs,  through  their  solicitor,  Mr.  Daniels,  on 
25th  day  of  June,  1904,  made  a  formal  demand  on  the 
plaintiff  for  §195  for  interest,  which  was  claimed  as  over- 
due and  unpaid.  To  this  demand  the  defendant  replied 
through  his  solicitor,  Mr.  Miller,  that  he  had  made  no 
agreement  to  pay  interest,  but  was  willing,  at  any  time  to 
give  the  mortgage  provided  in  the  agreement,  and  had 
always  been  ready  to  do  so. 

On  the  16th  of  July,  1904,  the  plaintiff  served  a  formal 
demand  of  possession  on  the  defendant,  and  in  due  course 
brought  the  action  for  posscvssion.  The  defendant  pleads 
the  circumstances  set  forth  and  claims  a  declaration  that 
he  is  entitled  to  receive  from  the  plaintiffs  a  deed  of  said 
lands  and  premises,  etc.,  according  to  the  terms  of  the 
agreement. 

On  the  trial  there  was  scarcel}^  any  contradictory 
evidence.  Mr.  W.  W.  Cliesley,  who  had  acted  as  thi-  agent 
of  W.  E.  AnderFon,  admitted  that  the  plaintiff*  and  his  son 
had  often  asked  to  have  the  papers  made  out ;  the  defen- 
dant with  equal  frankness  admitted  that  there  had  been 
some  difficulty  on  his  part  about  his  son  getting  the  deed 
It  may  be  assumed  as  pretty  well  established  that  defen- 
dant before  action  did  ask   Chesley   to  have   the  papers 
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fixed  up  according  to  agreement,  and  that  Chesley  kept 
putting  him  off;  but  no  formal  tender  of  mortgage  with  a 
deed  for  Anderson  to  sign  waif  ^er  made  by  defendant. 

The  learned  judge  who  tried  the  cause,  in  his  judgment, 
thought  that  ejectment  could  not  be  sustained  until  plain- 
tiffs had  tendered  a  conveyance  to  defendant  in  accordance 
with  the  agreement  and  called  for  a  mortgage  for  $1000. 
He  also  decided  that  interest  is  not  due  or  payable,  because 
the  agreement  does  not  expressly  call  for  interest,  and 
also  because  the  plaintiffs  are  in  default. 

I  aiQ  disposed  to  think  that  this  matter  of  interest 
does  not  depend  upon  the  express  terms  of  the  agreement; 
nor  is  it  affected  by  any  alleged  default  of  plaintiffs.  The 
defendant  is  in  possession  of  the  use,  enjoyment  and  profits 
of  the  plaintiffs  farm.  He  has  a  right  to  a  deed  of  it 
when  he  complies  with  the  terms  and  tenders  a  mortgage, 
and  has  power  under  the  agreement  to  enforce  specitic 
performance.  But  that  does  not  involve  their  holding 
plaintiff*s  place  in  the  meantime,  and  paying  him  nothing 
for  the  use  of  it.  If  the  mortgage  had  been  given  interest 
would  have  been  payable  on  the  mortgage,  and  it  is  not 
easy  to  see  upon  what  ground  interest  is  not  payable  for 
an  occupancy  in  every  way  as  advantageous  as  if  the 
mortgage  had  been  given.  The  title  to  this  land  is  still 
in  plaintiffs,  and  on  the  paper  title  alone  he  would  be 
entitled  to  enforce  his  writ  of  possession.  What  stands 
in  the  way  ?  The  agreement  which  he  now  asks  the  court 
to  uphold ;  but  surely  he  cannot  delay  the  specific  per- 
formance of  the  agreement  and  thereby  escape  the  pay- 
ment of  a  fair  equivalent  to  the  plaintiffs  for  the  use  and 
occupation  of  their  land.  There  are  conditions  under 
which  the  vendee  may  escape  the  payment  of  interest  on 
the  purchase  money — namely  by  tendering  the  amount 
due  to  the  vendor,  and  givmg  him  notice,  on  refusal  of 
acceptance,  that  he  is  holding  the  money  on  special  deposit 
for  the  purposes  of  the  purchase.     Nothing  has  been  done 


Digitized  by 


Google 


ANDEKSON   V.   PUINNEY.  399 

in  this  case  to  bring  this  principle  into  operation,  and  it  is 
a  clear  principle  of  law  that  a  vendee  enjoying  premises 
prior  to  the  specific  performance  of  the  agreenient  of  sale 
must  pay  the  interest  on  the  purchase  money  in  the  mean 
time.  The  doctrine  is  very  clearly  and  fully  expressed  by 
Denman,  J.  in  the  case  of  Ballard  v.  Shutt,  15  Ch.  D. 
123: 

"  Where  possession  of  land  of  which  there  are  no 
tenants  is  taken  by  a  purchavser  pending  delay  in  the 
completion  of  the  purchase,  even  though  such  delay  be 
attributable  to  the  vendor,  especially  where,  as  in  the 
present  case,  he  takes  possession  with  a  view  to  making  a 
profit  out  of  the  land,  I  apprehend  there  is  the  same 
reason  as  in  the  other  case  that  the  vendor  should  not 
remain  without  the  land,  and  also  without  interest  upon 
his  purchase  money." 

The  same  principle  is  affirmed  by  Bacou,  V.  C.  in  Rhys 
v.  Dare  VaUy  Ry,  Co.,  K  R.  19  Eq.  95 : 

"  If,"  he  says,  "  I  were  to  withhold  payment  of  interest 
I  should  be  not  only  going  against  the  cases  which  have 
just  been  cited,  but  I  should  be  going  against  common 
sense,  justice  and  honesty." 

The  Supreme  Court  of  Canada  in  Stevenson  v.  Davis, 
23  S.  C.  C.  Rep.  633,  have  laid  it  dpwn  as  a  rule  of  law 
that  "  It  is  not  the  duty  of  the  vendors  to  prepare  the 
conveyance  but  the.  duty  of  the  purchaser." 

In  this  case  there  has  been  delay  in  the  specific  per- 
formance of  the  agreement.  It  may  have  been  due  in 
some  measure  to  the  default  of  Anderson,  but  defendant 
has  not  apparently  suflTered  by  this  delay.  He  has  enjoyed 
the  use  of  the  place  as  fully  as  if  the  terms  of  sale  had  been 
fully  carried  out.  If  he  had  regarded  the  delay  as  doing 
him  any  injury,  we  may  assume  he  would  have  taken 
measures  to  enforce  his  bargain.  At  first,  recognizing  his 
position,  he  paid  his  interest.  Tlien  suddenly,  possibly  on 
advice,  he  stops  paying  interest.  The  plaintiffs  being 
refused  interest  take  measures  to  regain  possession  of  their 
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land.  The  defendant  says :  "  I  have  a  right  to  a  deed  of 
it,  if  I  give  a  mortgage."  The  law  says,  "  yes ;  but  you 
must  pay  the  accrued  interest  before  you  can  ask  the 
court  to  enforce  your  right."  It  is  opposed  to  every  prin- 
ciple of  natural  justice,  and  to  every  principle  of  estab- 
lished law,  that  defendant  should  use  and  enjoy  the  plain- 
tiff's land,  and  pay  him  no  interest  on  the  purchase  money. 
I  ara  of  opinion  that  the  learned  judge  should  have  decided 
that  payment  of  interest  was  a  necessary  condition  to  a 
specific  performance  of  the  agreement.  As  this  wa.s  the 
only  substantial  (juestion  at  issue  between  the  parties,  I 
think  the  appeal  should  be  allowed. 

The  judgment  of  the  court  is  that,  if  the  defendant 
within  thirty  days  from  this  judgment  pays  to  the  plain- 
tiffs such  arrears  of  interest  as  liiay  be  due,  at  the  rate  of 
six  per  centum  per  annum,  and  tenders  to  plaintiffs  a 
mortgage,  either  by  himself  or  by  some  other  person  he 
may  designate  as  the  recipient  of  the  deed,  and  his  bond, 
he  shall  be  entitled  to  receive  a  deed  from  the  plaintiffs  of 
the  lot  of  land  mentioned  in  the  agreement  of  March, 
1899,  and  the  plaintiffs*  shall  be  required  to  give  such 
deed.  If  defendant  fails  to  do  this,  then  judgment  shall 
pass  for  plaintiff* 

Mr.  Ritchie,  K.  C,  on  behalf  of  defendant  urged  that 
no  costs  should  be  awarded  in  this  action,  becau.se  it  had 
arisen  in  part  by  the  default  of  the  plaintiffs.  I  am  not 
able  to  agree  to  this  proposition.  The  only  issue  of  any 
moment  in  this  suit  was  the  payment  of  arrears  of  interest 
The  defendant  declined  to  pay  interest  when  called  upon 
and  hence  invited  this  suit.  The  judguient  below  denied 
the  plaintiffs'  right  to  interest  which  made  the  appeal 
necessary.  I  think,  therefore  that  the  plaintiffs  should 
have  their  costs  in  this  action. 

Graham,  E.  J. — This  is  an  action  to  recover  land. 
The  agreement  to  purchase  the  land  had  been  p.irtly 
carried  out,  the  defendant  had  gone  into  possession,  and 
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had  paid  the  deposit.  What  remained  to  be  done  was  for 
the  deceased,  William  E.  Anderson,  to  execute  a  deed  to 
the  defendant,  and  for  the  defendant  to  execute  a  mortgage 
to  the  plaintiff  for  the  balance  of  the  purchase  money. 
There  was  very  considerable  delay  and  the  question  is 
whether  the  defendant  must  pay  interest.  I  think  he 
must  Whether  the  delay  was  due  to  the  action  of  the 
deceased  or  not  is  not  material.  Ballard  v.  Shutt,  10 
Ch.  D.  122.  The  defendant  was  in  possession  and  enjoying 
the  fruits.  He  would  have  beep  paying  interest  under 
the  mortgage. 

The  appeal  must  be  allowed  and  the  defendant  is 
entitled  to  have  the  agreement  specifically  performe  1  on 
payment  of  the  interest  and  carrying  out  its  terras.  The 
action  will  then  stand  dismissed,  but  the  defendant  must 
pay  the  costs  of  the  appeal  and  the  action. 

Russell,  J. — I  agree  that  the  appeal  must  be  allowed 
with  costs  and  the  plaintiff's  relief  decreed  in  the  terms 
proposed.  I  think  the  position  of  the  parties  in  equity  is 
that  of  mortgagor  and  mortgagee  and  that  interest  is  due  by 
the  defendant  on  that  footing,  notwithstanding  the  absence 
of  any  stipulation  in  the  agreement,  the  defendant  having 
gone  into  possession  and  enjoyed  the  fruits.  I  only 
hesitate  to  concur  in  but  without  dissenting  from  the 
references  made  to  the  subjects  of  writ  of  possession  and 
specific  performance. 

Appeal  allowed  unth  costs. 


26 — N.  S.  R.  38. 
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DOUCETTE   V.   ThERIO. 

Before  Townshbnd,  J.,  Graham,  E.  J.,  Fraser  and  Russell,  JJ. 

Assault — Forcible  removal  of  trespasser — Liability  for  excess. 

In  an  action  claiming-  damag'es  for  unlawfully  assaulting  and  beatings 
plaintiff  defendant  pleaded  that,  at  the  time  the  acts  complained  of 
were  committed,  defendant  was  the  owner  of  and  engaged  in  carry- 
ing on  a  lobster  factory  and  that  plaintiff  entered  and  created  a 
disturbance  and  refused  to  leave  when  requested  to  do  so,  and  that 
defendant  thereupon  removed  plaintiff  using  no  more  force  than  was 
necessary. 

Held,  that  defendant  was  justified  in  using  such  force  as  was  necessary 
to  effect  the  removal  of  plaintiff  from  his  premises,  but,  as  by  his  own 
admission,  he  did  more  than  this,  plaintiflf  was  entitled  to  recover  for 
the  excess,  and  the  verdict  of  the  jury  in  defendant's  favor  must  be 
set  aside. 

This  was  an  action  brought  by  plaintiff  claiming  dam- 
ages for  assault. 

The  defence  pleaded  was  that,  at  the  time  of  the  acts 
complained,  of  defendant  was  possessed  of  a  lobster  factory 
at  Meteghan  in  the  county  of  Digby  and  that  plaintiff 
was  trespaasing  therein,  and  making  a  noise  and  interfering 
with  and  hindering  the  workmen,  and  was  removed  by 
defendant  using  no  more  force  than  was  necessary.  The 
evidence  showed  that  the  assault  was  continued  after 
plaintiflf  had  been  ejected  from  the  factory,  that  portions 
of  his  whiskers  were  torn  out,  and  that  he  was  confined 
to  bed  for  a  period  of  four  weeks  as  the  result  of  injuries 
received.  The  jury  having  returned  a  verdict  in  defen- 
dant s  favor  and  judgment  having  been  entered  accordingly 
plaintiff  appealed. 

1905,  Dec.  8th.  J".  J.  Ritchie,  K.  C,  in  support  of 
appeal.  There  is  evidence  of  excess  from  the  defendant 
himself  and  the  verdict  must,  therefore,  go  as  a  matter  of 
course.  Evidence  that  plaintiff  had  made  a  complaint  to 
the  fishery  officer  against  defendant  was  improperly 
admitted. 

(Mr.  Ritchie  was  here,  stopped  by  the  court.) 
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T.  G.  Robertson  and  K  G,  Mwnroe,  contra.  There  is 
evidence  both  ways  as  to  excess.  There  was  resistance 
and  we  were  within  our  rights  in  meeting  force  with  force. 
Similar  evidence  to  that  complained  of  was  admitted 
without  objection.  Evidence  that  there  was  clear  excess 
in  removing  plaintiff. 

TowNSHEND,  J. — We  all  think  that  the  verdict  of  the 
jury  is  not  in  accordance  with  the  evidence.  The  defen- 
dant was  justified  in  using  such  force  as  was  necessary  to 
remove  the  plaintiff  from  his  premises,  but,  by  his  own 
admission,  he  did  more  than  this  and  is  liable  to  the 
plaintiff  for  that  excess. 

Graham,  E.  J. — I  think  the  jury's  verdict  is  against  the 
weight  of  evidence. 

Russell,  J. — I  think  the  plaintiff  has  not  had  a  fair 
trial. 

New  tnal  ordered. 
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HORNE    V.    HORNE. 
Before  Townshbnd,  Meagher,  Frasbr,  Russell  and  Longley,  JJ. 

Tenants  in  common — Division  of  lands  by  agreement  and  subsequent 
occupation —  Way —  User  for  more  than  twenty  years. 

L.  and  H.,  who  owned  and  occupied  a  farm  in  common,  agreed  upon  a 
division  of  the  property  between  them  and  called  in  a  surv'eyor  for 
that  purpose  who  ran  a  line  upon  which  a  fence  was  erected  and  by 
which  the  parties  continued  to  hold.  At  the  time  of  the  division 
there  was  a  road  upon  the  property  which  had  been  used  as  a 
means  of  obtaining  access  to  the  public  road  and  which  both  parties 
continued  to  use.  After  a  time  H.  constructed  a  road  on  his  part 
of  the  property  which  gave  him  a  more  convenient  mode  of  access 
to  the  public  road  when  going  in  certain  directions,  but  he  continued 
from  time  to  time  as  necessary  to  use  the  former  road.  After  the 
death  of  H,»  L.,  erected  a  fence  for  the  purpose  of  preventing  defen- 
dants, who  claimed  under  H.,  from  making  use  of  the  portion  of 
the  old  road  which  passed  through  his  land,  and  upon  defendants 
taking  down  the  fence  brought  an  action  claiming  damages  for  the 
removal  of  the  fence  and  an  injunction   to  prevent  defendants  from 

passing  over  his  land. 
The  evidence  showed  a  continuous -user   of  the  way   for  a   period  of 

about  thirty  years  and   plaintiff  failed  to  show  any  abandonment  or 

interruption  of  the  user, 
Held^  affirming  the  judgment  of  the  trial  judge,  that  plaintiff  could  not 

succeed  in  his  action. 
AlsOf  that   the  construction  by   H.  of  the  new  road   over  his  own  land 

and  its  use  as  mentioned  was  not  an  abandonment   of  his  right  to 

use  the  former  way. 

Appeal  from  the  following  judgment  of  Graham,  E  J. 

The  plaintiff  and  the  defendant's  father,  Henry  Home' 
owned  a  piece  of  land  in  common,  part  of  it  lying  between 
the  Mira  Road  and  the  Mira  River.  They  had  it  divided 
by  a  surveyor  thirty  years  ago.  He  ran  a  straight  line 
from  the  road  to  the  river  and  a  fence  was  placed  on  the 
line.  After  th^t  period  of  poasession  no  one  would  attempt 
to  disturb  that  partition.  In  1878  the  defendants  father 
went  to  live  in  the  house  on  his  land,  the  eastern  pari 
One  ^William  McGowan  had  lived  there  before  him.  The 
plaintiff  continued  to  live  on  the  homestead,  the  eastern 
part.  Both  McGowan  and  Henry  Home,  in  order  to  get  to 
the  Mira  Road,  for  years  used  a  gate  and  part  of  the  road 
leading  from  the  corner  of  the  orchard  on  the  homestead 
to  the  Mira  Road.  One  dispute  is  as  to  whether  this  bit 
of  road  was  by  the  surveyor  left  on  the  plaintiff's  land  or 
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on  Henry's  land.  In  the  dispute  which  unfortunately 
exists,  I  think  it  safe  to  follow  the  testimony  of  Donald 
McDonald  who  was  with  the  surveyor  and  who  says  that 
the  line  came  out  at  the  western  gate  post.  The  surveyor, 
John  A.  McKenzie,  rather  corroborates  that  view.  He 
says  that  from  the  shore  for  640  feet  there  is  a  straight 
fence,  evidently  a  line  fence,  and  prolonging  that  line  he 
would  come  out  at  the  western  gate  post.  But  this  is  not 
very  material  for,  whichever  side  the  road  was  on,  it  is 
quite  clear  from  the  testimony  on  both  sides  that  the 
brothers  agreed  to  use  that  road  in  common  for  both  places 
and  that  they  have  used  it  together  ever  since  Henry  went 
to  live  on  the  place  in  1878.  The  bit  of  road  is  now 
fenced  on  both  sides  and  each  enters  it  by  his  own  gate. 
If  it  is  on  the  defendant's  land,  the  plaintiff  clearly  has  a 
right  of  way  upon  it  to  the  Mira  Road.  And  if  it  is 
on  the  plaintiff's  land  the  defendants  have  a  right  of 
way  upon  it  to  the  Mira  Road.  The  fact  that,  for 
his  convenience,  the  defendant's  father  made  another  road 
and  gate  to  this  highway  is  not  very  material.  I  think 
that  the  other  was  not  abandoned.  Neither  was  it 
obstructed  for  a  year.  The  attempt  to  prove  that  failed. 
Now,  the  plaintiff  fenced  across  the  defendant's  gate,  enter- 
ing upon  this  road  used  in  common,  and  when  the  defen- 
dants broke  down  the  fence  the  plaintiff  brought  an  action. 
I  think  it  ought    to  be  dismissed  and  with  costs. 

1905,  Nov.  28th.  W.  F,  O'Connor,  in  support  of 
appeal.  This  road  was  on  our  land  and  we  have  proved 
an  obstruction  for  one  year.  We  have  established  a  con- 
ventional line.  WoocUmry  v.  Gates,  3  N.  S.  R.  255 ; 
McLean  v.  Jacobs,  1  Thom.  9  ;  Reed  v.  Smithy  1  N.  S.  R. 
262 ;  Davison  v.  Kinsman,  1  James  1.  There  may  be  an 
impUed  agreement  to  a  conventional  line.  Win^khy  v.  Pye, 
1  Esp.  364 ;  Knock  v.  Knock,  27  &  C.  R.  64.  There  hafi 
been  no  exercise  of  a  right  of  way  for  twenty  years  and 
any  occupation  has  been  permissive.  Holesworth  v 
Fitch,  37  N.  S.  R.  143. 

H,  Ross,  contra.  The  only  evidence  of  a  conventional 
line  is  that  of  Levi  Home.     Under  the  Evidence  Act  this 
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evidence  must  be  corroborated.  The  only  admission  of 
Henry  Home  that  is  admissible,  is  an  admission  against 
interest.  The  defendant's  witnesses  have  been  properly 
disbelieved.  Assuming  the  evidence  to  be  all  true,  it  does 
not  establish  a  conventional  line.  McDonald  v.  Mahoney, 
31  N.  S.  R.  523. 

W.  F,  O'Connor,  in  reply. 

1905,  December  18th.  Longley,  J. — Levi  and  Henry 
Home  were  brothers  owning  and  occupying  jointly  a  cer- 
tain farm  of  133  acres  at  Mira,  C.  B.  For  a  time  they 
lived  together  in  the  same  house,  but  about  thirty  years 
before  action  they  agreed  upon  a  division  of  the  farm 
between  them — the  eastern  half  going  to  Henry,  the 
western  to  Levi.  A  surveyor,  Buchanan,  was  called  upon 
to  make  the  division  line  which  he  did  running  straight 
from  Mira  River  to  the  Mira  Road.  There  was  a  fence 
put  on  the  southern  portion  of  this  line  to  the  orchard,  but 
between  there  and  the  Mira  Road  north,  there  does  not 
appear  to  have  been  any  fence  until  afterwards. 

While  the  two  Homes  were  living  together  in  the 
same  house,  now  occupied  by  the  plaintiff,  Levi,  a  road 
was  used  through  their  land  which  led  from  the  main 
Mira  road  to  the  house  of  one  William  McGowan,  south 
and  east  of  the  land  constituting  the  joint  farm. 

In  1878  Henry  married  and  went  to  live  in  the 
McGowan  house  and  continued  to  use  this  road  up  to  the 
time  of  his  death,  1902.  Henry  kept  the  past  office  of 
the  place  and  the  postman  went  over  this  road  to  Henrj^'s 
house  in  delivering  and  receiving  mails. 

It  would  appear  from  the  evidence  that  formerly  there 
were  no  gates  on  the  road,  but  afterward  it  became  neces- 
sary that  fencing  should  be  put  between  the  farms  at  the 
north  end  between  the  orchard  and  the  road  to  prevent 
the  cattle  of  each  from  going  on  to  the  land  of  the  other, 
and  after  this  fence  was  built,  gates  were  used,  one  at  the 
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Mira  road  and  another  at  the  northern  end  of  the  orchard 
leading  to  Levi's  house,  and  another  near  this  point  lead- 
ing to  Henry's  house,  and  both  made  use  of  these  gates 
freely  in  a  common  use  of  the  road. 

When  18  years  ago  the  northern  fence  was  built  it 
appears  to  have  been  placed  not  on  Buchanan's  line  in 
extension  of  the  fence  to  the  river,  but  was  deflected  a 
little  to  the  eastward  upon  Henry's  land.  As  both  of  the 
brothers  seem  to  have  agreed  upon  the  location  of  this 
fence  it  was  argued  on  the  part  of  the  plaintiff  that  this 
fence  constituted  a  conventional  line.  Whether  it  comes 
within  the  exact  category  of  a  conventional  line  as  estab- 
lished by  our  courts  is  not,  in  my  view,  necessary  to  decide 
in  this  case.  It  is  reasonably  clear  that  this  fence  was 
deflected  a  little  to  the  eastward,  because,  if  placed  on  the 
original  Buchanan  line,  it  would  have  cut  off  Levi  from 
access  to  the  road  from  his  house  at  the  westward. 

The  result  of  placing  the  fence  where  it  is  was  to  make 
it  necessary  for  Henry  Home  and  his  people  to  cross  the 
line  fence  in  order  to  enter  the  road.  They  did  this 
through  the  gate  already  referred  to  and  continued  to  use 
the  road  without  interruption  until  Henry's  death,  March, 
1902.  Some  time  before  this  Henry  had  built  another 
road  from  his  house  to  the  Mira  Road,  east  of  the  one  in 
dispute,  through  his  own  land,  but  he  used  both  the  old 
and  the  new.  In  going  to  Black  brook  it  would  be 
nearer  to  use  the  new  road  ;  in  going  to  Sydney  it  would 
be  more  convenient  to  use  the  old  road. 

A  short  time  after  Henry's  death,  Levi  Home,  the 
plaintiff,  put  a  picket  fence  across  the  gate  through  which 
Henry's  people  had  access  to  the  road  in  dispute.  Henry's 
sons,  Samuel  and  Robert,  the  defendants,  tore  this  fence 
down  when  they  wished  to  use  the  road.  The  trespass 
complained  of  in  this  action  is  the  tearing  down  of  this 
fence,  and  the  alleged  entry  on  plaintiffs  land  by  defen- 
dants in  the  use  of  this  road.     The  plaintiffs  claim  is  that 
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the  fence  put  up  18  years  ago  is  the  boundary  between 
the  two  farms,  that  he  has  a  right  to  maintain  the  fence 
on  this  boundary,  and  that  any  one  forcibly  crossing  this 
fence  or  boundary  is  a  trespasser. 

In  my  view  this  road  has  been  uninterruptedly  used 
by  Henry  Home  and  his  predecessors  for  many  years,  at 
all  events  more  than  twenty  years,  and  a  right  of  user  has 
been  obtained  which  can  only  be  defeated  by  the  usual 
legal  methods.  The  plaintiff  claimed  that  he  had  main- 
tained a  fence  at  this  gate  without  interruption  for  one 
whole  year,  which  v/as  put  forth  as  defeating  the  right  of 
user.  But  there  was  a  total  failure  of  satisfactory  evi- 
dence in  support  of  this,  and  it  was  specifically  denied  by 
defendants  and  their  witnesses.  The  learned  trial  judge 
found  that  the  attempt  to  prove  this  obstruction  had  failed. 

I  therefore  think  that  the  defendants,  as  heirs  of  Henrj' 
Home  and  occupants  of  the  house  and  farm  which  he  lived 
in,  have  a  right  of  user  of  said  road  which  the  plaintiff 
has  no  right  to  obstruct,  and  that  the  judgment  of  the 
learned  judge  below  was  right  and  that  this  appeal  should 
be  dismissed  with  costs. 

TowNSHEND,  J. — I  concur  in  the  result. 

Meagher,  J.  (oral). — I  would  have  been  better  satis- 
fied if  a  new  trial  had  been  awarded,  as  neither  party 
claimed  the  land  in  question  and  both  were  astray  in  some 
material  particulars.  Perhaps,  however,  substantial  justice 
may  have  been  done  in  spite  of  the  blunders  of  the  parties. 

Russell,  J. — I  agree  that  the  appeal  should  be  dis- 
missed and  the  plaintiff's  action  dismissed  for  the  reasons 
set  forth  in  the  judgment  appealed  from. 

Appeal  dismissed  vnth  costs. 
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Wilcox  v.  Stewart. 

Before  Townshend,  Meagher,  Fraser,  Russell  and  Longley,  JJ. 
Libel  and  slander —  Words  charging  theft — Privileged   occasion. 

In  an  action  brought  by  plaintiff  claiming*  damages  for  words  spoken 
by  defendant  of  and  concerning  plaintiff  imputing  that  plaintiff  was  a 
thief,  the  defence  set  up  was  that,  on  the  occasions  when  the  words 
in  question  were  used,  defendant,  on  behalf  of  the  Reid  Newfound- 
land Steamship  Company,  was  conducting  an  inquiry  into  a  shortage 
of  accounts  of  one  M.  who  was  agent  of  the  company  at  North 
Sydney,  and  that  all  the  parties  present  were  employees  of  the  com- 
pany and  were  endeavouring  to  ascertain  what  had  become  of 
money  which  appeared  by  the  accounts  to  have  been  taken  from 
the  office  at  the  place  where  the  inquiry  was  being  held. 

The  trial  judge  instructed  the  jury  that  the  occasion  upon  which  the 
words  complairied  of  were  uttered  was  privileged,  and  that  the 
words  were  not  the  subject  of  an  action  unless  the  jury  found  that 
defendant,  in  uttering  the  words,  was  actuated  by  ill  will  or  by  some 
indirect  motive  other  than  a  sense  of  duty,  and  that  the  burden  of 
proving  this  was  upon  plaintiff. 

Held,  that  the  instructions  given  were  correct  and  thdt,  in  the  absence 
of  evidence  such  as  that  indicated,  the  verdict  of  the  jury  in  favor 
of  plaintiff  was  wrong  and  must  be  set  aside  and  the  action  dis- 
missed with  costs. 

This  was  an  action  claiming  damages  for  certain  alleged 
slanderous  statements  uttered  by  defendant  of  and  con- 
cerning plaintiff  as  the  result  of  which  plaintiff  claimed  to 
have  been  thrown  out  of  employment.  The  cause  of 
action  as  set  out  in  plaintiff's  statement  of  claim  was  as 
follows : 

3.  The  plain tiflF  was,  on  or  about  the  first  week  of 
August,  1903,  in  the  employ  of  the  Reid  Newfoundland 
Company  at  North  Sydney  as  assistant  clerk,  whose  duties 
were  to  assist  the  head  clerk  in  the  selling  of  tickets,  col- 
lecting of  freight,  handling  of  freight,  and  assist  the  said 
head  clerk  or  agent  of  the  S,  S,  Bruce,  one  of  the  said  Reid 
Newfoundland  Company's  boats,  plying  between  the  port 
of  North  Sydney  and  Port  au  Basque,  generally  in  the 
transferring  of  freight  from  the  Intercolonial  Railway  at 
North  Sydney  to  the  said  S.  S.  Bruce,  and  selling  tickets 
for  passengers  on  the  said  S.  S.  Bruce. 

4.  On  or  about  the  22nd  of  August,  1903,  John  T. 
Meaney,  the  agent  at  that  time  of  the  said  Reid  New- 
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foundland  Company,  at  North  Sydney,  discovered  a  short- 
age in  his  account,  which  was  reported  to  the  head  office  of 
the  said  Reid  Newfoundland  Company. 

5.  On  or  about  the  first  week  of  September,  1903,  the 
defendant,  in  speaking  to  the  said  John  T.  Meaney  in 
reference  to  the  said  shortage,  said,  "  God  damn  it,  man, 
Bob  Wilcox  is  robbing  you.  You  are  too  easy."  Meaning 
thereby  that  the  plaintiff  was  guilty  of  theft  and  account- 
able for  the  shortage  in  said  accounts,  said  words  being 
spoken  in  the  English  language  and  understood  by  the 
said  John  T.  Meaney. 

6.  On  or  about  the  first  week  of  October,  1903, 
defendant,  in  the  presence  of  John  T.  Meaney  and  H.  B. 
Courtes,  made  use  of  the  following  language  to  the  plaintiff: 

"  Bob,  what  do  you  know  about  the  shortage  ?  Look 
here !  You  have  been  living  beyond  your  means  and  do- 
ing a  lot  of  sporting,  and  it  costs  money  to  be  able  to  do 
sporting.  You  lived  at  the  rate  of  seventy  dollars  per 
month." 

The  plaintiff  at  the  same  time  received  a  salary  of  only 
forty  dollars  per  month,  and  the  meaning  of  the  above 
language,  which  was  spoken  in  English  aad  well  understood 
by  the  said  listeners,  was  that  the  plaintiff  was  guilty  of 
theft  to  the  extent  of  thirty  dollars  per  month. 

7.  On  the  same  occasion  the  plaintiff  informed  the 
said  defendant  that  he  had  sent  money  home,  to  which  the 
defendant  replied,  "  You  could  not  send  money  home  on 
the  salary  you  get,"  meaning  thereby  that  the  said  defend- 
ant received  the  amount  of  money  that  he  sent  home  dis- 
honestly and  by  stealing.  Said  language  was  also  spoken 
in  English  and  well  understood. 

9.  On  or  about  the  third  of  October,  1903,  the  said 
defendant  reported  to  the  head  office  of  the  Reid  New- 
foundland Company  that  the  plaintiff  was  guilty  of  theft 
and  embezzlement. 

The  defence  relied  on  was  that  : 

"  On  the  occasions  when  the  alleged  statements  con- 
tained in  said  paragraphs  were  made  use  of  by  defendant, 
defendant  was,  on  behalf  of  the  Reid  Newfoundland  Com- 
pany, conducting  an  enquiry  as  to  the  shortage  of  the 
accounts  of  John  T.  Meaney,  and  that  each  of  the  parties 
who  were  present  and  who  are  stated  in  the  statement  of 
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claim  to  have  been  present,  were  employees  of  the  Reid 
Newfoundland  Company,  and  each  of  them  was  engaged 
at  the  time  in  endeavoring  to  discover  what  became  of  the 
money  which  appeared  by  the  accounts  to  have  been  taken 
from  the  Reid  Newfoundland  Company's  office  at  North 
Sydney,  of  which  office  John  T.  Meaney  was  agent.  All 
of  the  statements  made  by  defendant  to  the  plaintiff  or  to 
John  T.  Meaney  and  H.  P.  Courtes  respecting  plaintiff  were 
made  in  the  office  of  the  Reid  Newfoundland  Company  at 
North  Sydney,  while  such  inquiry  was  going  on,  and  were 
all  made  with  a  view  to  finding  out  how  the  said  shortage 
had  occurred,  and  were  all  privileged  communications. 

The  cause  was  tried  before  Graham,  E.  J.  with  a  jurj'-. 

The  learned  judge's  instructions  to  the  jury  were  in 
part  as  follows : 

Spoken  words 
which  impute  that  the  plaintiff  has  been  guilty  of  a  crime 
punishable  with  imprisonment  constitute  slander,  and 
are  actionable.  The  plaintiff  says  that  the  words  uttered 
on  that  occasion  imputed  that  the  plaintiff  was  a  thief,  and 
I  think  yon  will  have  no  difficulty  in  coming  to  the  con- 
clusion that  these  words  did  impute  that  he  was  .a  thief, 
but  there  are  occasions  when  words  of  that  character  may 
be  uttered  and  they  do  not  constitute  slander.  These 
occasions  are  called  privileged  occasions,  and  whether  the 
occasion  is  privileged  or  not  is  a  matter  of  law,  and  in  my 
opinion,  and  I  have  already  said  so,  the  occasion  upon 
which  these  words  were  uttered  was  a  privileged  occasion, 
and  the  words  are  not  the  subject  of  an  action  unless  you 
find  that  the  defendant  in  uttering  these  words  was  actu- 
ated by  ill-will  or  some  indirect  motive,  that  is,  some 
motive  other  than  a  sense  of  duty.  The  burden  is  on  the 
plaintiff  of  proving  that  the  defendant  was  actuated  by  ill- 
will  or  indirect  motive.  Is  there  any  evidence  in  this  case 
of  ill-will  on  the  part  of  this  defendant  towards  the  plain- 
tiff, or  of  indirect  motive  ?  You  may  find  that  there  is,  if 
you  see  any  evidence  of  it,  or  you  may  infer  the  existence 
of  it  from  the  language  that  was  used  on  these  occasions, 
or  the  circumstances  under  which  it  was  uttered.  I  intend 
submitting  questions  to  you,  and  these  questions  are  as 
follows  :     (The  questions  and  answers  are  set  out  below.) 
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The  following  were  the  questions  submitted  by  the 
learned  judge  with  the  jury  s  answers  thereto  : 

.  Q.  Was  the  defendant,  in  uttering  the  words  com- 
plained of,  actuated  by  any  ill-will  to  the  plaintiff,  or  from 
other  motive  other  than  a  sense  of  duty  ?  A.  Yes,  by 
ill-will. 

Q.  If  so,  what  was  it  ?  A.  Lack  of  faith  caused  by 
the  occurrence. 

Q.  What  evidence  do  you  rely  on,  if  you  say  that  there 
was  any  ill-will  or  indirect  motive  ?  A.  Because  he 
charged  Wilcox  with  theft  without  proof. 

On  these  findings  judgment  was  entered  in  favor  of 
plaintiff. 

Defendant  appealed. 

1905,  Nov.  29th.  IT.  H,  Covert,  in  support  of  appeal. 
The  case  should  have  been  withdrawn  from  the  jury  there 
being  no  evidence  whatever  of  notice.  This  being  a  privi- 
leged occasion  there  is  a  presumption  that  there  was  no 
malice.  Sivogood  v.  Spy  ring,  1  C.  M.  &  R.  193  ;  Summer- 
ville  V.  Hawkins,  10  Q.  B.  590  ;  Wright  v.  Woodgate,  2 
C.  M.  &  R.  577  ;  Deuce  v.  Waterbary,  6  S.  C.  R  158; 
Jenoiire  v.  Debnege,  (1891)  A.  C.  78;  Clark  v.  Molyneux, 
3  Q.  B.  D.  246  ;  Odgers  Libel  and  Slander,  pp.  308  and  311. 
There  was  misdirection  in  not  instructing  the  jury  that  the 
occasion  being  privileged  there  must  be  actual  malice. 

W,  F.  O'Connor  contra.  No  point  as  to  nondirection 
was  taken  below,  and  is  therefore  not  open  here. 

This  was  a  case  for  a  general  verdict,  and  the  questions 
and  answers  are  not  now  in  the  case,  the  jury  having  found 
a  general  verdict.  Manley  v.  Gillespie,  27  N.  S.  R.  301. 
There  is  evidence  of  malice.  Od'jers  on  Slander  and  Libel, 
pp.  319,  320  ;  Clark  v.  Molyneux,  3  Q.  B.  D.  245.  This 
was  not  a  privileged  occasion.  The  words  were  spoken 
in  the  presence  of  Meaney  after  he  had  been  discharged,  and 
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if  it  was  a  privileged  occasion  the  privilege  was  exceeded. 
S.  42  (5)  (Judicature  Act.) 

W.  H.  Covert  in  reply. 

1905,  Dec.  18th.  Townshend,  J. — The  learned  judge 
decided  that  the  occasion  on  which  the  alleged  slanderous 
words  were  spoken  was  privileged,  and  so  instructed  the 
jury.  In  so  holding,  we  think  there  can  be  no  doubt  he 
was  right,  and  we  further  are  of  opinion  that  he  correctly 
and  sufficiently  told  the  jury  that  the  words  were  not  the 
subject  of  an  action  unless  they  found  that  in  uttering 
them  the  defendant  was  actuated  by  ill-will,  or  sojne 
indirect  motive  other  than  a  sense  of  duty,  and  that  the 
burden  of  proving  this  lay  on  the  plaintiff.  Of  course, 
there  are  to  be  found  in  the  authorities,  such  as  in  Wright 
v.  Woodgate,  2  C.  M.  &  R.  573,  some  more  specific 
directions  not  given  here  by  the  learned  judge  ,but,  having 
regard  to  his  summing  up  as  a  whole,  I  think  they  were 
sufficient,  especially  when  he  pointed  out,  as  he  did,  that 
defendant  must  be  proved  to  have  been  actuated  by  ill- 
will  or  other  motive  independent  of  his  sense  of  duty. 
Moreover,  if  there  was  not  direction  in  eveiy  particular  it 
was  the  duty  of  the  counsel  to  draw  his  attention  to  the 
want  of  direction  at  the  time,  and  not  lay  by  until  it  was 
too  late  to  make  the  required  correction.  In  order,  no 
doubt,  to  prevent  miscarriage  of  justice,  the  learned  judge 
submitted  certain  questions  to  the  jury  on  the  subject  of 
malice.  The  jury  are  first  asked  whether  the  defendant 
was  actuated  by  any  ill-will  to  the  plaintiff",  or  from  any 
motive  other  than  a  sense  of  duty,  to  which  they  answered, 
yes,  by  ill-will,  (2)  If  so,  what  was  it  ?  Answer:  lack  of 
faith  caused  by  the  occurrence*  (3)  What  evidence  do  you 
relj-  on  if  you  say  there  was  ill-will  or  indirect  motive  ? 
Answer:  Because  he  charged  Wilcox  with  theft,  without 
proof. 

Now,  it  seems  to  me,  that  these  answers  disclose  as 
plainly  as  could  be  wished  that  the  jury  could  find   no 
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evidence  whatever  to  justify  the  answer  to  the  first  ques- 
tion. The  lack  of  faith  in  the  plaintiff  by  the  occurrence, 
that  is  to  say  the  shortage  in  money,  and  the  charge 
against  plaintiff  in  consequence,  took  place  and  occurred  in 
connection  with  the  very  duty  that  defendant  was  dis- 
charging and  would  be  covered  by  his  privilege.  No 
motive  or  ill-will  outside,  and  independent  of  this  duty 
has  been  proved,  and  after  reading  the  evidence  I  would 
have  come  to  the  same  conclusion  as  stated  by  Parke,  B. 
in  Wright  v.  Woodgate,  2  C.  M.  &  R.  577,  that  it  must  appear 
"  that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill-will  independent  of  the  occasion  on  which  the 
communication  was  made/' 

It  is  scarcely  worth  while  loading  this  opinion  with 
citations  from  the  numerous  cases  to  which  our  attention 
was  drawn  at  the  argument  on  a  principle  not  disputed  by 
anyone,  and  which,  we  think,  was  properly  and  rightly 
acted  upon  in  thiis  case.  The  verdict,  I  think,  must  clearly 
be  set  aside  as  against  evidence. 

The  only  remaining  question  is  whether  the  action 
should  be  dismissed  or  a  new  trial  be  awarded.  At  the 
conclusion  of  plaintiff's  evidence  counsel  for  the  defence 
asked  that  the  case  be  withdrawn  from  the  jury  as  no 
malice  had  been  proved  and  there  was  no  evidence  from 
which  it  could  be  inferred.  The  judge  expressed  grave 
doubt  whether  there  was  any  evidence  of  malice,  but 
decided  to  submit  it  to  the  jury.  An  appeal  has  been 
taken  against  this  decision,  and  in  my  opinion  the  appeal 
should  be  allowed  and  the  action  dismissed  with  costs.  If 
any  doubt  remained  the  jury  have  shown  by  their  findings 
that  no  malice  has  been  proved,  and  it  has  not  even  been 
suggested  that  further  evidence  could  alter  or  improve 
plaintiff's  position. 

The  appeal  should  be  allowed  with  costs  and  judgment, 
dismissing  the  action,  entered. 

Fraser  and  Russell  JJ  concurred. 
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LoNGLEY,  J. — In  this  case  I  am  of  opinion  that  the 
words  complained  of  were  uttered  by  the  defendant  on  a 
privileged  occasion,  and  that  no  legal  responsibility  rests 
upon  him  for  their  utterance  except  actual  malice  is 
established  by  satisfactory  evidence  which  *  a  reasonable 
man  would  regard. 

The  question  of  actual  malice  is  one  for  the  jury,  but 
they  are  only  at  liberty  to  find  it  upon  reasonable 
evidence.  In  this  case  I  can  find  no  evidence  whatever  to 
justify  such  a  finding.  The  defendant  was,  by  authority* 
investigating  alleged  defalcations  on  the  part  of  the 
employees  of  the  company.  He  spoke  the  words  in  the 
presence  only  of  the  officials  whose  acts  he  was  inquiring 
into,  and  had  a  right  to  inquire  into,  and  it  would  be  at 
variance  with  every  sound  principle  that  a  man  discharg- 
ing such  a  duty  on  behalf  of  his  company  should  have  to 
weigh  and  measure  every  word  he  addressed  to  persons 
whose  conduct  he  was  enquiring  into. 

The  answers  which  the  jury  return  to  the  questions 
submitted  by  the  learned  judge  who  tried  the  cause  seem 
to  me  unwarranted  by  the  evidence,  and  in  some  instances 
unintelligible.  The  verdict  they  return,  in  my  judgment, 
is  not  supported  by  any  evidence  which  a  reasonable  man 
would  regard,  and  I  think  the  verdict  should  be  set  aside 
with  costs.  As  the  plaintiS  has  exhausted  his  evidence, 
and  no  evidence  was  offered  for  the  defence,  it  does  not 
seem  to  me  that  any  object  is  to  be  gained  by  a  new  trial- 
On  the  whole  case  disclosed  by  the  plaintiff  at  the  trial,  I 
think  it  clear  that  he  is  not  entitled  to  recover,  and  that 
judgment  should  be  entered  for  the  defendant. 

Appeal  allowed  with  costs. 
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McLean  v.  Campbell. 

Before  Townshend,  Mbagher,  Fraser,  Russell  and  Longlet,  )J. 

Libel  and  slander —  Words  cltarging  theft — Publication — Afisdirectian  oj 
jury  as  to  privileged  occasion — New  trial — Damages. 

In  an  action  for  slander  the  words  complained  of  were,  **  You  (meanio|^ 
the  plaintiff)  stole  my  feather  bed  and  silver  spoons,"  and,  at  ihc 
same  time,  in  answer  to  the  question,  **  Do  you  really  mean  to  blame 
me  for  stealing;  them/'  the  further  words,  *'  Most  undoubtedly  I  do. " 
(meaning  thereby  that  the  plaintiff  was  gruilty  of  stealing  his  feather 
bed  and  silver  spoons.) 

Plaintiff  was  a  tenant  of  a  portion  of  defendant's  house,  and,  owing  to 
some  difference  which  had  arisen,  was  engag-ed  at  the  time  the 
words  in  question  were  used  in  packing  up  the  articles  belonging; 
to  her  with  a  view  to  their  removal,  and  defendant  was  objecting  to 
having  them  removed  until  the  following  day.  claiming  that  they  had 
not  been  properly  checked  over.  The  words  were  uttered  in  the 
presence  of  third  parties. 

The  trial  judge  instructed  the  jury  that  the  occasion  was  privileged 
unless  malice  was  shown. 

The  jury  returned  a  verdict  in  plaintiffs  favor  and  assessed  the 
damages  at  $250. 

ffeldt  that  the  occasion  on  which  the  words  complained  of  were  uttered 
was  not  privileged,  and  that  the  directions  given  to  the  jury  were 
erroneous  on  this  point,  but,  an  it  was  evident  that  defendant  was 
not  prejudiced  thereby,  a  new  trial  should  not  be  allowed. 

Also,  that  while  the  damages  were  large  under  the  circumstances  that 
was  a  matter  peculiarly  within  the  province  of  the  jury,  and  they 
were  not  so  excessive  as  to  call  for  the  interference  of  the  court. 

This  was  an  appeal  from  the  order  for  judgment  in 
favor  of  plaintiff  granted  by  Graham,  E.  J.,  in  an  action 
claiming  damages  for  slander  tried  by  the  learned  judge 
at  Baddeck,  C.  B.,  May  30th,  1905. 

For  the  report  of  the  same  case  on  a  former  appeal, 
see  37  N.  S.  R.  356.  On  the  occasion  of  the  second  trial 
the  learned  judge  instructed  the  jury  that  they  might 
assume  that  the  speaking  of  the  words  was  a  privileged 
occasion,  but  that  the  defence  that  the  words  were  spoken 
on  a  privileged  occasion  would  not  be  established  if  the 
defendant  were  actuated  by  actual  malice,  and  he  read  to 
them  the  definition  of  malice  from  Odgera  on  Libel  and 
Slander,  3rd  ed.,  p.  308,  and  also  quoted  from  the  same 
works  at  p.  320  as  to  the  expressions  employed. 
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The  learned  judge  further  instructed  the  jury  that  if 
they  found  that  it  was  not  reasonably  necessary  for  defen- 
dant under  the  cii-cumstances  to  utter  the  words  in  ques- 
tion in  the  presence  of  third  persons,  they  might  come  to 
the  conclusion  that  he  was  actuated  by  malice,  and  they 
might  ta*ke  into  consideration,  in  determining  the  question 
of  malice,  that  the  day  before  he  made  another  charge  in 
the  presence  of  plaintiff's  brother.     Following  this  he  said  : 

"  Then  if  you  find  that  the  defendant  meant,  and  was 
understood  to  mean,  that  the  plaintiff  was  guilty  of  steal- 
ing as  I  have  explained  that  matter  to  you,  and  if  you 
find  that  the  defendant  was  actuated  by  malice  or  indirect 
motive  as  I  have  explained  that  to  you,  you  may  find  a 
verdict  for  the  plaintiff,  but  if  you  answer  either  of  these 
questions  the  other  way,  then  you  will  find  a  verdict  for 
the  defendant." 

He  also  instructed  ths  jury  as  to  the  damages,  and,  in 
the  course  of  doing  so,  used  the  words  quoted  by  Towns- 
HEND,  J.  in  his  opinion,  which  see. 

1905,  Dec.  1st.  W.  F.  O'Connor,  in  support  of  appeal. 
The  presence  of  bystanders,  under  the  circumstances  of 
this  case,  is  not  evidence  of  malice.  Odgera  on  Libel  & 
Slander,  pp.  336,  282,  387  &  338.  Even,  though  the 
speaker  s  intent,  though  innocent,  is  no  excuse  yet,  in  a  case 
of  this  kind,  it  must  be  made  to  appear  that  his  answer 
was  responsive  to  the  question.  The  jury  should  have 
been  directed  that  if  they  found  that  the  words  were  used 
under  the  circumstances  in  good  faith,  the  verdict  should 
have  been  for  defendant.  The  jury  should  have  been  told 
that  the  verdict  as  to  damages  in  the  previous  trial  should 
be  excluded  from  their  minds  altogether.  Odcjers  on  Libel 
&  Slander,  pp.  215,  648,  277,  278,  653.  It  is  a  ground 
for  a  new  trial  that  suggestions  were  made  which  would 
mislead  the  jury  as  to  the  anjount  of  the  verdict  which 
they  may  give.     Odgers  on  Libel  &  Slander,  p.  655. 

27 — X.  s.  R.  3S. 
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A.  Drysdale,  K.  C.  and  J.  B.  Kenny ^  contra.  Privilege 
iH  not  pleaded  and  this  court  held  on  the  previous  appeal 
that  the  occasion  was  not  privileged.  No  substantial  mis- 
carriage has  resulted  from  any  misdirection  there  is  in 
this  case  and  the  verdict,  therefore,  will  not  be  disturbed. 
Odgers  on  Libel  &  Slander,  pp.  612  &  613  ;  Bi\ty  v.  Ford, 
(1896)  A.  C.  44.     Privilege  has  not  been  found. 

W.  F.  O'Connor,  in  leply.  The  point  that  this  was 
not  a  privileged  occasion  is  not  open,  there  being  no  cross- 
appeal.  Thf  question  of  privilege  raised  here  is  not  the 
same  as  that  dealt  with  by  the  court  on  the  previous 
appeal. 

1905,  December  18th.  Townshend,  J.  The  learned 
trial  judge  held  that  the  occasion  on  which  the  alleged 
slander  was  uttered  was  privileged,  and  instructed  the 
jury  accordingly.  If  the  occasion  was  privileged  it  seems 
to  me  some  of  the  instructions  were  clearly  erroneous. 
After  explaining  what  was  meant  by  a  privileged  occasion, 
and  that  it  was  necessary  for  the  plaintiff  to  prove  malice 
or  indirect  motive,  he  proceeds  to  say  : 

"  You  will  recollect  that  the  words  were  uttered  in  the 
course  of  the  conversation  about  packing  up  some  articles 
that  night,  and  that  he  did  not  wish  it  to  be  done  then, 
and  if  you  come  to  the  conclusion  that  the  defendant 
uttered  these  words  in  good  faith  in  connection  with  the 
business  on  hand,  you  will  probably  consider  the  case 
more  leniently  for  the  defendant  than  you  otherwise 
would." 

Now,  according  to  all  authorities,  he  should  have  told  them 
in  that  case  they  should  find  a  verdict  for  defendant — a 
wrong  instruction  on  a  material  point  in  the  case,  assuming 
the  occasion  was  privileged,  would  necessarily  involve  a 
new  trial.  I  do  not,  however,  think  it  important  to  pursue 
this  branch  of  the  case  further  as,  in  my  opinion,  the  occa- 
sion was  not  privileged.  This  court  when  the  case  was 
before  it  after  the  first  trial  concurred  with  the  judge  who 
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presided,  in  holding  that  the  defendant  was  not  protected 
by  reason  of  any  privilege,  and,  after  reading,  and  com- 
paring the  evidence  given  on  the  last  trial  with  the  former, 
I  have  seen  no  reason  for  changing  the  view  then  held  by 
the  court.  The  learned  trial  judge,  Qrauam,'  J.,  has 
informed  us  that,  in  his  opinion,  the  evidence  given  before 
him  materially  changed  the  situation — so  much  so  that 
while  he  agrees  that  as  it  stood  before  it  was  not  privileged 
on  the  present  occasion  it  became  so.  It  is  unnecessary 
to  discuss  that  question  now  further  than  to  say  that,  in 
my  view,  the  circumstances  which  gave  rise  to  the  alleged 
slander  were  to  all  intents,  and  purposes  the  same,  and 
further,  if  I  thought  so,  I  should,  as  already  intimated^ 
have  come  to  the  conclusion  that  a  new  trial  should  be 
directed.  In  view  of  this  difference  of  opinion  it  will  be 
useful  to  examine  some  of  the  authorities  on  the  subject 
Odger8  in  his  work,  at  p.  173,  referring  to :  "  Statements 
necessary  to  protect  defendant's  private  interests,"  under 
which  head  the  one  before  us  comes  says  : 

"Any  communication  made  bj'^the  defendant  isprivileged 
which  a  due  regard  to  his  own  interest  renders  necesssary. 
He  is  entitled  to  protect  himself.  But  in  such  cases  it 
must  clearly  appear  not  merely  that  some  such  communi- 
cation was  necessary  but  that  he  was  compelled  to  employ 
the  very  words  complained  of.  If  he  could  have  done  all 
that  his  duty  or  interest  demanded  without  libelling  or 
slandering  the  plaintiff,  the  words  are  not  privileged. 
Thus  it  is  very  seldom  necessary  in  self-defence  to  impute 
evil  motives  to  others  or  to  charge  your  adversary  with 
dishonesty  or  fraud." 

Now,  tried  by  this  standard,  can  it  be  contended  that 
the  defendant  was  privileged  by  the  occasion  in  imputing 
to  the  plaintiff  charges  of  theft  and  dishonesty  ?  Was  it 
necessary  in  his  own  interest  to  do  so  ?  We  have  uncon- 
tradicted evidence  as  to  the  occasion  and  circumstances 
under  which  the  words  were  uttered.  The  plaintiff  who 
had  moved  her  furniture  into  defendant's  house,  was  about 
to  leave  and  remove  it.     They  had  been  unable  to  agree 
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as  to  the  terms  on  which  she  waa  to  occupy  the  house,  and 
for  two  days  previous  she  had  been  making  a  list  of  what 
furniture  belonged  to  defendant  and  what  to  herself.  On 
the  third  day  she  was  packing  up  her  things — her  dishes, 
it  being  dark  defendant  wished  her  to  desist.     She  says : 

"  He  wanted  me  to  stop  packing  the  dishes — to  leave 
them  until  the  next  day.  I  said  I  would  when  I  got 
through  with  these  few,  and  then  he  said  I  stole  his 
feather  bed  and  silver  spoons." 

Can  we  say  there  was  anything  in  what  transpired 
between  them  to  make  this  statement  necessarj'  to  impute 
such  a  charge  ?  Could  he  not,  and  did  he  not  effect  his 
purpose  without  uttering  the  slander  ?  I  will  refer  by 
way  of  illustration  to  the  case  of  Tason  v.  Evans,  12  A. 
&  E.  733.  In  that  case  defendant  claimed  rent  of  plaintiif. 
Plaintiff's  agent  told  defendant  that  plaintiff  denied  his 
liability.  Defendant,  thereupon,  wrote  to  the  agent  alleg- 
ing facts  in  support  of  his  claim  and  adding :  "  The  attempt 
to  defraud  me  of  the  produce  of  the  land  is  as  mean  as  it 
is  dishonest."  Lord  Denman  in  delivering  the  judgment 
of  the  court  said  : 

"  Any  one  in  the  transaction  of  business  with  another 
has  a  right  to  use  language  bona  fide,  which  is  relevant  to 
that  business,  and  which  a  due  regard  to  his  own  interests 
makes  necessary,  even  if  it  should  directly  or  by  its  con- 
sequences be  injurious  or  painful  to  another,  and  this  is 
the  principle  on  which  privileged  communication  rests, 
but  defamatory  comments  on  the  motives  or  conduct  of 
the  party  with  whom  he  is  dealing  do  not  faU  within  that 
rule.  It  was  enough  for  the  defendants  interest  in  the 
present  case  to  deny  the  truth  of  the  plaintiff^s  assertion— 
to  characterise  that  assertion  as  an  attempt  to  defraud, 
and  as  mean,  and  dishonest  was  wholly  unnecessary." 

Applying  this  language  to  the  present  case  it  was 
surely  enough  for  defendant's  interest  to  make  the  request 
he  did,  and  which  was  complied  with,  without  uttering 
defamatory  reflections  on  the  plaintiff's  conduct,  and  char- 
acter. More,  I  think,  is  not  required  to  show  that  the 
circumstances  gave  the  defendant  no  privilege. 
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But  even  though  there  was  misdirection  in  this  respect, 
can  it  be  said  that  the  defendant  was  thereby  seriously 
prejudiced,  or  at  all  ?  It  is  evident  that  such  was  not  the 
case  as  what  the  learned  judge  did  say  in  regard  to  the 
occasion  being  privileged,  presented  defendant's  case  most 
favorably  to  the  jury,  even  on  the  subject  of  damages. 
Acting  under  the  instruction  of  the  court  the  jury  must 
have  come  to  the  conclusion  that  defendant  w^as  actuated 
by  malice  in  making  this  accusation,  which,  if  the  occasion 
was  not  privileged,  would  certainly  be  a  reason  for  giving 
larger  damages  than  other^vise  would  have  been  justifiable. 
While,  I  think,  the  damages  are  large  in  view  of  this 
petty  squabble,  it  is  peculiarly  the  province  of  the  jury 
to  fix  them,  and  they  are  not  so  excessive  as  to  call  for 
our  interference.  The  motion  for  a  new  trial  must  be 
dismissed  with  costs. 

Russell.  J. — I  agree  that  the  application  for  a  new 
trial  in  this  case  must  be  dismissed,  but  I  reach  this  con- 
clusion by  a  different  route  from  that  adopted  by  iny 
brother  Longley.  I  sympathise  in  the  main  with  the 
views  expressed  in  that  opinion  as  to  the  impropriety  of 
setting  aside  verdicts  on  the  ground  of  immaterial  and 
unimportant  misdirections,  and  have,  myself,  expressed 
similar  views  in  the  case  of  Burrill  v.  Sanford,  37  N.  S. 
R.  545.  But  this  is  a  matter  that  is  regulated  by  the  rule 
made  under  the  statute  which  provides  that "  the  verdict  is 
not  to  be  set  aside  for  misdirection  unless  in  the  opinion  of 
the  court  to  which  the  application  is  made,  some  substantial 
wrong  or  miscarriage  has  been  occasioned  in  the  trial." 
0.  37  r.  6.  The  case  of  Anthony  v.  Hahtead,  37  L.  T. 
433,  cited  in  the  decision  of  this  court  already  referred  to, 
decides  that  the  onus  is  on  the  partj*  supporting  the  verdict 
to  show  that  there  was  no  miscarriage  of  justice.  If  I 
agreed  with  the  learned  trial  judge  in  holding  the  occasion 
on  which  the  words  in  this  case  were  spoken  to  be  privi- 
leged I  should  have   some   hesitation  in    coming  to   the 
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affirmative  conclusion, — the  logical,  though  not  the  gram- 
matical, affirmative, — that  no  miscarriage  of  justice  had 
been  occasioned  by  telling  the  jury  in  connection  .with  the 
measurement  of  damages  that,  if  they  came  to  the  con- 
clusion that  the  defendant  uttered  the  words  in  question 
in  good  faith  in  connection  with  the  business  then  on 
hand,  they  would  probably  consider  the  case  more  leniently 
for  the  defendant  than  they  otherwise  would.  I  should 
fear  that  this  instruction  might  possibly  tend  to  destroy, 
or,  at  least,  confuse  the  impression  produced  on  the  mind 
of  the  jury  by  the  proper  instruction  that  had  already 
been  given  substantially  to  the  effect  that,  assuming  the 
occasion  to  be  privileged,  there  could  be  no  verdict  against 
the  defendant  at  all,  unless  express  malice  were  found.  It 
is  because  I  differ  from  the  learned  trial  judge  as  to  the 
nature  of  the  occasion  that  I  can,  without  hesitation,  agree 
to  refuse  the  defendant's  application.  I  consider  the  deci- 
sion of  the  trial  judge  that  this  occasion  was  a  privnleged 
one  to  be,  at  least,  open  to  question.  It  may  be  difficult 
to  say  when  the  presence  of  strangers,  who  have  no  concern 
in  the  matter  in  connection  with  which  a  communication 
is  made  will  take  away  the  privilege  that  would  otherwise 
exist,  and  when  such  presence  will  be  only  a  circumstance 
to  put  before  the  jury  as  a  factor  in  their  determination 
that  the  defendant  was  actuated  by  malice.  According  to 
Odgers,  "  the  number  of  persons  present  on  any  occasion 
is  a  most  material  factor  in  deciding  the  question,  was 
the  occasion  privileged  ?  As  a  rule,  the  ^defendant  should 
not  speak  while  persons  unconcerned  are  by.  But  there 
are  many  cases  where  the  matter  is  urgent,  where,  if  he 
does  not  speak  at  once  the  order  will  be  given,  or  the  reso- 
lution will  be  carried,  or  some  other  thing  will  happen 
w^hich  it  is  his  duty  or  his  interest  to  prevent.  On  such 
occasions  the  accidental  presence  of  an  uninterested 
bystander  will  not  take  the  case  out  of  the  privilege. 
And  there  are  other  cases  in  which  it  is  only  prudent,  and 
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is  therefore  permissible,  to  make  the  privileged  communi- 
cation in  the  presence  of  witnesses."  Odgera  on  Libel, 
4th  ed.,  282,  283.  It  will  not  be  contended  that  the 
present  comes  within  the  last  mentioned  class  of  cases. 
Was  it  then  the  case  of  something  so  urgent  that,  if  the 
defendant  did  not  speak  at  once,  some  order  would  be  given, 
or  some  resolution  taken,  or  some  other  thing  happen 
which  it  was  his  duty  or  his  interest  to  prevent  ?  The 
illustrations  given  by  the  writer  are  cases  such  as  that  in 
which  a  resolution  was  pending  before  a  board  of  guardians 
to  pay  a  sum  of  money  to  one  who  had  been  their  clerk, 
and  the  defendant  who  was  a  member  of  the  board  moved 
to  reduce  the  amount  and  referred  in  his  speech,  "  to  the 
defalcations  of  an  unfaithful  servant"  Reporters  were 
present,  but  if  the  defendant  had  waited  until  none  but 
members  of  the  board  were  within  hearing  the  resolution 
would  have  been  passed.  He  was,  therefore,  justified  in 
speaking  in  their  presence.  So  where  the  justices  were 
about  to  swear  in  a  constable  and  the  defendant,  a  parish- 
ioner, came  forward  to  say  that  the  plaintiff  was  not  a 
proper  person  to  be  constable,  it  waa  held  that  the  presence 
of  several  other  persons  did  not  destroy  the  privilege 
attaching  to  such  bona  ^rfe  remark.  There  are,  it  must 
be  confessed,  other  illustrations  given  which  seem  to  go 
beyond  the  principles  that  the  author  deduces  from  the 
authorities  and  embodies  in  his  text.  I  am  sure  that 
I  could  not  have  come  to  the  conclusion  in  the  present 
case  that  there  was  any  urgency  or  the  imminence  of  any 
mischief  which  defendant  had  an  interest,  or  was  under  a 
duty  to  prevent  such  as  rendered  it  necessary  that  he 
should,  in  the  presence  of  Mrs.  McRitehie  and  the  two  Misses 
McLeod,  accuses  the  plaintiff  of  being  a  thief.  Any  con- 
sequences that  he  desired  to  prevent  could  have  been  as 
efiectually  guarded  against  by  a  simple  request  to  the 
plaintiff  to  desist  from  the  task  in  which  she  was  engaged. 
I  therefore  think,  although  not  without  some  doubt,  that 
it  was  an  error  to  decide  that  the  occasion,  taking  as  I 
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think  we  must  do  all  the  external  facts  and  circumstances 
connected  with  the  matter  as  constituting  the  occasion, 
was  a  privileged  one. 

But  this  was  a  decision  that  did  not  injure  the 
defendant  and  the  jury  has  found  a  verdict  against  him 
in  spite  of*  the  decision  in  his  favor.  In  the  same  manner 
the  instruction  to  the  jury  to  deal  leniently  with  him,  if 
they  believed  him  to  have  uttered  the  words  in  good  faith, 
if  it  was  an  erroneous  instruction,  was  one  which,  while 
it  might  have  prejudiced  his  case,  had  the  occasion  been  a 
privileged  one  was  in  his  favor  on  the  assumption  that  it 
was  not  privileged.  I  may  be  in  error  both  as  to  the 
decision  and  as  to  the  instruction  that  has  been  challenged. 
There  is  room  for  doubt  on  both  points  and  I  am  content  that 
one  doubt  should  be  set  off  against  the  other.  It  is  my 
opinion  that  if  there  was  anything  substantially  erroneous 
in  the  charge  the  errors  operated  favorably  to  the  defen- 
dant's case,  and  for  these  reasons  I  agree  that  the  applica- 
tion should  be  dismissed. 

LoNGLEY,  J. — The  evidence  in  this  case  discloses  that 
the  defendant,  in  the  course  of  some  dispute  with  the 
plaintiff,  his  housekeeper,  about  some  articles  she  was 
removing  from  his  hoase,  in  the  presence  of  third  parties, 
who  were  not  associated  with  the  affairs  of  either,  used  the 
following  words :  "  You  stole  my  feather  bed  and  silver 
spoons."  The  plaintiff,  thereupon,  turned  to  defendant 
and  asked  him  if  he  really  blamed  her  for  stealing  these 
things,  to  which  the  plaintiff  replied,  "  most  undoubtedly 
I  do."  This  is  the  plaintiff's  version  of  the  affair.  On 
cross-examination  she  says : 

"  Mrs.  McRitchie  was  in  the  room,  at  the  time,  sitting 
down  about  ten  steps  from  where  I  was.  Defendant  stood 
at  the  table  about  three  feet  or  four  feet  from  the  door. 
I  v/as  standing  right  beside  defendant.  He  knew  that 
Mrs.  McRitchie  was  there.  He  could  not  help  seeing 
her.    .     .     He  asked  me  who  she  was  and  I  told  him.  .  .  . 
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I  was  right  beside  him   and  could   understand  him   very 
distinctly.    ...    I  swear  positively  to  the  word  "  stole.** 

Kennena  McLeod,  a  witness  for  plaintiff,  thus  describes 
the  affair : 

"  I  heard  conversation  that  night  between  plaintiff'  and 
defendant.  .  .  .  Defendant  was  nearest  to  me.  The 
first  I  heard  defendant  say  to  plaintiff  w^as  '  You  took  my 
feather  bed  and  silver  spoons/  and  she  asked  him  :  *  Do 
you  really  mean  to  say  I  stole  them  V  and  he  said  :  *  Most 
undoubtedly  I  do/  ...  I  guess  he  was  pretty  much 
excited,  and  was  speaking  pretty  loudly.  I  believe  I  could 
hear  him  in  any  part  of  the  house.  I  heard  him  distinctly 
that  evening,  and  I  heard  her  question  to  him  distinctly." 

Johanna  McLeod  was  also  examined,  but  it  is  only 
necessary  to  refer  to  one  point  in  her  testimony. 

"  Q.  Did  Mrs.  McLean  say  this  pretty  loud  to  defen- 
dant. Could  you  hear  her  question  in  the  room  or  in  the 
hall  ?  A.  Yes,  pretty  loud.  I  think,  I  believe  it  was 
loud  enough  for  him  to  hear  it — yes." 

The  defence  called  no  witnesses.  The  contention  seems 
to  have  been  made  that  the  defendant  being  hard  of  hear- 
ing had  possibly  not  understood  the  plaintiff's  question, 
when  he  answered  "  most  undoubtedly  I  do."  But  this 
was  a  matter  of  fact  which  he,  defendant,  could  have  easily 
explained,  if  he  had  been  in  a  position  to  do  so.  In  the 
absence  of  such  explanation  it  seems  to  me  that  the  evi- 
dence is  sufficient  to  establish  the  utterance  of  the  words, 
and  also  sufficient  to  justify  a  jury  in  finding  that  they 
were  uttered  under  circumstances  which,  even  if  the  occa- 
sion were  privileged,  would  sanction  a  finding  of  express 
malice, — an  indirect  motive,  other  than  a  sense  of  duty. 
A  man,  having  a  settlement  with  his  housekeeper,  and  a 
division  of  articles  in  the  house  taking  place,  would  be 
privileged  to  freely  discuss  with  her  and  the  servants,  if 
any,  the  questions  arising  over  disputes  of  property  ;  but, 
if  he  goes  farther  in  such  a  discussion,  and  in  loud  and 
angry  terms  in  the  presence  of  outsiders  charges  her  with 
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stealing,  the  occasion  will  not  shield  him,  for  it  goes  to 
show  a  motive  not  consistent  with  a  mere  sense  of  duty, 
which  is  the  basis  of  the  privilege,  but  a  motive  to  injure 
and  defame  the  party  accused. 

The  jury  upon  this  evidence  found  a  verdict  for  the 
plaintiff  for  8250.  The  defendant  seeks  to  set  it  aside  on 
the  ground  of  being  against  the  weight  of  evidence,  against 
law  and  evidence,  and  for  the  improper  reception  of  evi- 
dence. Nothing  was  presented  which  would  warrant  any 
consideration  of  these  grounds  whatever.  No  evidence 
appears  to  have  been  improperly  received,  the  verdict  is 
not  against  law  and  evidence,  but  entirely  in  accordance 
with  it,  and  as  the  evidence  for  the  plaintiff  stands  uncon- 
tradicted it  is  difficult  to  understand  what  is  meant  by 
weight  of  evidence  in  this  case. 

But  objection  is  raised  to  the  charge  of  the  learned 
judge  on  various  grounds  which  are  set  out  in  detail.  I 
have  carefully  considered  these  in  the  light  of  the  charge 
and  I  am  unable  to  see  any  force  in  them.  The  charge  to 
the  jury  lays  down  accurately  the  general  principles  of 
law  applicable  to  the  case.  He  tells  them  that  the  occa- 
sion was  privileged,  or  that  they  may  assume  this  in  deal- 
ing with  the  case.  But  he  also  told  them  that  if  malice 
be  proved  the  privilege  attaching  to  the  occasion,  unless  it 
be  absolute,  is  lost.  The  whole  tenor  of  the  charge  was 
as  favorable  to  the  defendant  as  the  evidence  would  justify, 
and  no  material  point,  that  could  be  reasonably  considered 
favorable  to  the  defendant,  was  omitted  in  dealing  with 
the  (juestion  of  damages. 

On  the  argument  isolated  sentences  in  the  charge  were 
singled  out  and  it  was  urged  that  the  idea  might  have  been 
more  accurately  expressed  in  other  words.  I  was  not 
impresvsed  with  this  method  of  overturning  a  verdict  If 
it  is  supported  by  reasonable  evidence,  and  the  main  prin- 
ciples of  law  laid  down  by  the  judge  sound,  and  no  vital 
point  of  instruction  omitted,  I  should  be  sorry  to  disturb 
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a  verdict  because  in  some  sentences,  the  form  of  Words 
used  by  the  judge  in  his  charge  is  not,  perhaps,  the  same 
as  another  judge  would  have  used.  Absolute  exactitude 
is  not  to  be  expected  in  extemporaneous  charges  to  a  jury. 
I  do  not  say  there  is  any  inaccuracy  in  form  or  substance 
in  the  charge  in  this  case ;  but  if  there  were  trifling 
inaccuracies  in  form,  while  the  general  tenor  was  sound. 
I  would  hesitate  to  disturb  a  verdict  on  this  ground. 

I  think  there  was  no  misdirection  in  this  case,  and  that 
the  verdict  was  warranted  by  the  evidence.  The  appeal, 
therefore,  should  be  dismissed  with  costs. 

Meaghek,  J.  read  an  opinion  understood  to  be  in 
favor  of  allowing  the  appeal. 

Appeal  dismissed  with  costs. 


The  King  v.  Hope  Young. 

Before  Townshend,  J.,  Graham,  E.  J.,  Russkll  and  Longley,  JJ. 

Criminal  lav — Admission  by  prisoner  made  to   constable   without  pre 

limiuary   warning  or  caution — Subsequent  repetition — Burden 

on  Crown  as  to  influence — Prisoner's  counsel-^  Waiver  by. 

Defendant  while  confined  in  jail  awaiting  trial  on  a  charge  of  murder, 
was  visited  by  a  detective  who  had  been  sent  'by  the  provincial 
government  to  inquire  into  the  case,  and  who,  without  preliminary 
warning  or  caution  of  any  kind,  succeeded  in  obtaining  from  defen- 
dant an  admission  that  a  statement  made  by  her  previously  was 
untrue. 

Shortly  afterward  the  same  admission  was  made  to  th^  prosecuting 
officer  in  the  presence  of  defendant's  counsel. 

Held^  that,  in  the  absence  of  evidence  to  rebut  the  presumption  that 
the  second  statement  was  made  under  the  operation  of  the  same 
influence  as  the  former  one,  the  trial  judge  erred  in  receiving  evi- 
dence of  It,  and  that  the  defendant,  who  had  been  convicted,  was 
entitled  to  a  new  trial. 

Also^  that  the  burden  of  showing  that  the  influences  under  which  the 
first  statement  was  made  had  been  dispelled  when  the  second 
statement  was  obtained  rested  upon  the  Crown. 

Also,  that  the  prisoner's  counsel,  who   was   present   when   the   second 

statement  was  made,  could  not  assent  to  or  waive   anything   to  the 

prisoner's  prejudice,  and    that  in  a  case  where   the   prisoner   herself 

could  not  make  a  waiver  or   admission,  such    waiver  or  admission 

tould  not  be  made  through  the  agenc.  of  her  counsel. 
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This  was  a  case  reserved  for  the  opinion  of  the  court 
by  Meagher,  J.,  as  to  the  admissibility  in  evidence  of  a 
statement  made  by  defendant  while  confined  in  jail  await- 
ing trial  on  a  charge  of  murder.  Also  as  to  the  admis- 
sibility of  evidence  of  opinions  of  medical  men,  and  as  to 
the  correctness  of  the  learned  judge's  findings. 

The  evidence,  findings  and  questions  reserved  are  set 
out  fully  in  the  opinions  delivered  in  the  case. 

1905,  Nov.  20th.  R.  G.  Mtinroe  for  the  prisoner. 
The  statement  of  the  accused  was  improperly  admitted. 
The  burden  of  proof  was  on  the  Crown  to  show  that  the 
circumstances  under  which  it  was  made  were  such  as  to 
entitle  them  to  put  it  in  evidence.  They  have  failed  to 
satisfy  the  burden  of  proof  on  this  point.  Cranhshaws 
Criminal  Code,  p.  707  ;  Regina  v.  Roy,  15  Cox  C.  C.  209; 
Regina  v.  Dohertyy  13  Cox  C.  C.  23.  There  was  no  warn- 
ing to  the  prisoner  that  what  she  said  might  be  used  in 
in  evidence  against  her.  Regina  v.  Wvusory  4  F.  &  F.  363; 
Regina  v.  Rose,  18  Cox  C.  C.  717  ;  Regina  v.  Ttiompson, 
(1893)  2  Q.  B.  12;  King  v.  Royda,  8  Can.  C.  C.  209; 
Am,  and  Eng,  Ency,  of  Law,  vol.  6,  pp.  525  &  529,  543- 
546.  Russell  on  Crimes,  6th  ed.,  p.  498  et  seq.;  RegiTUi  v. 
Home,  1  Cox  C.  C.  364 ;  Phijyson  on  Evidence,  3rd  ed., 
p.  236  ;  Regimt  v.  Cooper,  5  C.  &  P.  525.  The  opinion 
eviflence  was  improperly  admitted,  no  foundation  for  it 
having  been  laid.  The  opinions  arc  not  founded  upon  any 
test.  The  jury  were  in  as  good  a  position  to  judge  of  the 
matter  as  the  doctors  under  the  circumstances. 

Ho7i,  4.  Drysdale,  A.  G.,  contra.  The  finding  of  the 
trial  judge  as  to  the  admissibility  of  this  testimony  will 
not  be  disturbed,  if  there  was  evidence  upon  which  he 
might  reasonably  have  so  found.  Regina  v.  Thompson, 
17  Cox  C.  C.  646.  If  the  trial  judge  believed  Denuison 
this  was  a  voluntary  statement  and  he  has  stated  that  he 
accepted  Dennison's  version  of  what  took  place.     In  the 
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light  of  Rodaers  v.  Hoekin,  19  Cox  C.  C.  122,  Begina 
V.  Male,  17  Cox  C.  C.  689  is  not  law.  Regina  v. 
Day,  20  O.  R  209  ;  Regina  v.  Elliott,  21  O.  R  14  ;  The 
King  v.  Todd,  4  Can.  C.  C.  514  ;  The  King  v.  Knight, 
21  T.  L.  R  310  ;  Rex  v.  Clewen,  4  C.  &  P.  224 ;  Regivm  v. 
Howells,  6  C.  &  P.  404;  Regina  v.  Richards,  5  C.  &  P. 
318 ;  Regina  v.  Bite,  13  Cox  C.  C.  209  ;  Regina  v.  Hewitt, 
1  Cor.  &  Mor.  534.  The  opinion  evidence  was  founded 
on  facts  observed  by  Dr.  McDonald  on  the  autopsy. 

R,  G.  Munroe,  in  leply. 

1905,  December  2nd.     Graham,  E.  J.     The  defendant, 
on  the  20th  of  August,  1905,  was  convicted  of  murdering, 
on  the  l()th  of  June,  1905,  a  child  seven  years  old,  which 
she  had  charge  of.     On  the   16th  of  June,  she  informed 
the  inmates  of  a  neighbouring  house  that,  while  she  was 
on  a  visit  on  the  same  day  to  another  house  in  the  neigh- 
bourhood, some  one,  probably  a  tramp,   had  entered  the 
house    where   she   lived,  the   house  of  Melanson,   broken 
open  her  trunk,  taken  some  money  and  a  revolver,  and 
that  the  child  and  another  child  of  her  own,  21  months 
old,  (by  the  same  father),  whom  she  had  left  playing  at 
the  wood  pile  were  gone.     The  neighbours  searched  for 
the  children  and  on  the   next  day,  the  r7th,  they  were 
found  in  the  woods.     Her   own   child   was  found   about 
three-quarters  of  a  mile  from  the  house  in  a  small  open 
space.     Its  hands  were  tied  together  with  a  string  tightly, 
its  feet  were  tied  together  loosely.     A  little  hood  was  tied 
over  its  face,  but  it  did  not,  at  the  time  the  child   was 
found,  prevent  her  from  speaking  or  crying.     The  other 
little  girl  was  found  a  quarter  of  a  mile  distant  from  this 
one  in  another  direction.     She  was  covered  with  brush  and 
boughs  to  a  depth  of  two  to  three  feet ;  she  had  been  dead 
when  the   brush    was    placed    over    her.     Decomposition 
had   set    in,    and  was    manifested    by    her    sunken    eyes 
and     by     the     gi*een     colouring     over     her    sides     and 
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abdomen.  Her  hands  and  feet  were  not  tied.  She  had 
a  hood  on  in  the  ordinary  way.  Over  her  mouth  and  nose 
were  burdock  leaves  and  over  th«  burdock  leaves  a  cloth. 
And  these  were  all  fastened  there  with  a  string  back  of 
the  head,  or  fastened  to  the  hood,  the  burdock  leaves 
pressing  hard  upon  the  nose  and  mouth. 

The  deceased  girl  was  quite  frail  and  delicate  and  at 
the  time  of  her  death  was  greatly  emaciated.  Her  weight 
after  death  was  somewhat  less  than  one  half  the  weight 
of  an  average  child  of  her  age. 

The  defendant  repeated  to  others  the  story  she  had 
told  the  neighbours  about  the  tramp,  and  never  departed 
fro  i\  it  until  the  30th  of  June,  1905.  The  departure  from 
it  on  that  date  was  brought  about  as  follows  :  It  was  after 
the  preliminary  examination  and  commitment  for  mmder, 
and  while  she  was  lying  in  gaol  awaiting  trial,  that  the 
detective,  Nicholas  Power,  was  sent  by  the  Crown  authori- 
ties to  Digby  to  investigate  the  case. 

He  put  himself  in  communication  at  13igby  with  the 
local  prosecuting  solicitor,  Mr.  Dennison.  Mr.  Dennison 
knew  that  Power  was  going  to  the  gaol  to  interrogate 
Melanson,  also  in  the  gaol,  implicated  in  the  same  charge, 
but  he  says  that  he  did  not  know  that  the  detective 
intended  to  interrogate  the  defendant.  He  did  know, 
however,  before  he  took  her  statement,  that  the  detective 
had  interrogated  her.  The  detective  went  into  the  cell  of 
the  prisoner  ;  there  was  no  preliminary  warning  or  caution 
of  any  kind.     He  says  this  :^ 

A.  I  told  her  I  was  sent  down  by  the  Crown  officer, 
Attorney-General,  to  investigate  particularly  about  the 
tramps,  and  if  she  could  give  me  any  information  about  it, 
it  would  probably  serve  her  as  well  as  other  ends,  and 
some  further  conversation  along  that  line  and  she  com- 
menced to  cry. 

Q.     Did  you  tell  her  you  were  a  detective  ? 

A.  Yes,  I  told  her  who  I  was.  That  I  was  a  Crown 
officer. 
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Q.  Looking  for  information  regarding  the  death  of 
the  child  and  the  tramp  story  I 

A.  Yes,  sir.  I  made  her  understand  who  I  was  at 
any  rate.  She  cried  and  immediately  broke  down  and 
said  that — (Objected.) 

In  the  cross-examination  this  appears. 

The  Court. — Q.  In  other  words,  did  you  tell  her  your 
theory  ? 

A. — I  remember  saying  to  her  if  the  child  died  in  the 
house  by  some  natural  cause  she  would  not  be  guilty  of 
murder. 

Mr.  Munro; — Q.  Did  you  say  anything  further  to 
her  as  to  your  theory  of  what  happened  down  there  at 
Plympton  ? 

A.     I  don't  remen^ber  that  I  did. 

Q.  Did  you  make  any  statement  to  her  to  the  effect 
that  she  had  better  tell  you  how  it  happened  ? 

A.     I  don't  think  I  used  the  word  "  better." 

The  learned  trial  judge  ruled  out  the  statement  which 
the  defendant  made  to  the  detective,  in  consequence  of  the 
inducement  involved  in  the  detective's  remarks  under  the 
circumstances.  But  her  statement  was  repeated  to  the 
prosecuting  officer  for  whom  she  had  immediately  sent  by 
telephone.  And  it  is  the  reception  in  evidence  of  that 
statement  which  is  the  matter  in  controversy. 

Just  as  the  detective  was  leaving  her  cell,  Mr.  Nichols, 
one  of  her  counsel,  who  had  been  informed  that  the  detec- 
tive was  at  the  gaol,  though  not  summoned  by  her,  arrived 
and  rang  the  bell  of  the  gaol.  He  saw  Power  leaving  her 
cell,  hastening  to  another  room.  Power  does  not  dispute 
this.  The  cell  was  not  even  locked.  Nichols  claimed 
admission  to  the  cell  and  asked  the  defendant  what  she 
had  been  telling.  He  says,  "  Just  as  I  started  in  Dennison 
arrived  and  I  asked  him  to  step  aside  for  a  moment  until 
I  could  have  a  conversation  with  her."  Mr.  Dennison  did  so. 
Then  Nichols  told  him  he  was  through.  Then  Dennison 
entered  the  cell  and  elicited  something  from  her,  Nichols 
being  presont.     All  of  them  then,  at  Dennison's  instance, 
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moved  into  the  gaol  parlour  for  convenience,  when  the 
statement  was  wholly  reduced  to  writing  and  read  over  to 
her.  Then  Nichols  suggested  that  the  prosecuting  oflScer 
should  not  ask  leading  questions,  and  stated  when  he  was 
asked  to  sign  it,  that  he  objected  to  the  inception.  And 
both  declined  to  sign  it.  I  shall  refer  later  to  matters  in 
dispute  between  the  solicitors  and  to  the  matter  of  pre- 
liminary warning  or  caution  : — 

The  learned  judge  at  the  trial  admitted  the  criminatory 
statement. 

It  is  as  follows  : 

"  Statement  of  Mary  Hope  Young,  taken  this  30th  day 
of  June,  A.  D.  1905,  in  the  presence  of  Harry  S.  Burnham, 
Chief  Deputy  Sheriff;  Harry  L.  Dennison,  Prosecuting 
Officer  ;  Frank  W.  Nichols,  Solicitor  of  Mary  Hope  Young, 
and  Nicholas  Power,  Provincial  Detective. 

On  the  morning  of  the  16th  of  June,  1905,  Kingsley 
Melanson  got  up  and  went  away.  I  got  in  his  bed.  I 
heard  May  making  a  noise  and  I  got  up  and  found  sbe 
couldn't  speak.  I  made  a  fire  and  bathed  her  feet  in  hot 
water.  She  died  suddenly  in  my  arms.  I  was  afraid  of 
Kingsley  when  he  came  home  so  I  took  Minnie  Young, 
the  dead  child,  back  and  placed  her  where  she  was  found. 
I  placed  the  burdock  leaf  over  her  mouth  so  that  the  flies 
wouldn't  get  in  her  mouth.  I  afterwards  carried  Elma 
(or  Ada)  back,  and  put  her  where  she  was  found.  This 
was  before  I  went  up  to  Esther  Boudreau  s.  I  thought 
that  the  baby  Elma  (or  Ada)  w^ould  be  found  that  night, 
but  I  was  afraid  to  go  near  the  children  where  they  were 
placed  on  account  of  the  crowd  that  was  back  there.  I 
did  not  carry  Elma  (or  Ada)  back  a$  far  as  where  Minnie 
was  found,  for  she  was  too  heavy.  I  placed  Elma  (or 
Ada)  where  she  was  found,  so  that  she  could  be  found 
quicker.  Kingsley  Melanson  knew  nothing  whatever 
about  what  I  have  just  stated,  and  had  nothing  to  do  with 
it.  Minnie  Young  (the  dead  child)  seemed  all  right  the 
night  before.  She  helped  me  wash  the  dishes. 
.^  , .  H.  B.  Burnham. 
^^g^-)    Harry  L.  Dennison." 

Let  us  turn  to  the  law  on  the  subject,  and  while  I  use 
a  quotation  from  an  American  work,  I   think  it  is  sup- 
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ported  by  English  authority,  and  mainly  by  three  iniport- 
ant  decisions,  which  I  have  examined.  R.  v.  Sherrington, 
2Lewin  C.  C.  123;  Reg.  v.  Rue,  13  Cox  Cr.  Cases  209, 
and  Reg.  v.  Tfiompson,  (1893)  2  Q.  B.  12. 

This  is  the  citation  : 

In  6  Am.  &  Eng.  Ency.  of  Law  p.  542  this  is  said : 

"  When  once  a  confession  under  improper  influence  is 
obtained  the  presumption  arises  that  a  subsequent  con- 
fession of  the  same  nature  flows  from  the  like  influence, 
and  this  though  the  subsequent  confession  was  made  to  a 
different  person  from  the  one  holdiui^  out  the  inducement. 
This  presumption,  however,  may  be  overcome  so  as  to 
allow  a  subsequent  confession  to  be  admitted  in  evidence, 
if  the  court  believes,  from  the  length  of  time  intervening, 
from  proper  warning  of  the  consequences  of  the  confession, 
or  from  other  circumstances,  that  the  delusive  hopes  or 
fears  under  the  influence  of  which  the  original  confession 
was  obtained  were  entirely  dispelled.  But  the  evidence 
adduced  in  rebuttal  of  this  presumption  must  be  strong 
aad  clear  in  order  to  render  the  confession  admissible." 

In  Reg.  v.  Thompson,  (1893)  Q.  B.  16,  Cave,  J.  quotes 
with  approval  the  following  : 

"  The  material  question  consequently  is  whether  the 
confession  has  been  obtained  by  the  influence  of  hope  or 
fear ;  and  the  evidence  to  this  point,  being  in  its  nature 
preliminary,  is  addressed  to  the  judge,  who  will  require  the 
prosecutor  to  show  affirmatively  to  his  satisfaction  that 
the  statement  was  not  made  under  tii  •  influence  of  an 
improper  inducement,  and  who,  in  the  event  of  any  doubt 
subsisting  on  that  head,  will  reject  the  confession." 

In  3  Russell  on  Crimes,  497,  it  is  said  : 

"  In  determining  whether  an  inducement  has  ceased 
to  operate,  it  will  be  material  to  consider  the  nature  of 
such  inducement,  the  time  and  circumstances  under  which 
it  was  made,  the  situation  of  the  person  making  it,  the 
time  which  has  intervened  between  the  inducement  and 
the  confession,  and  whether  there  had  been  any  caution 
given,  and,  if  so,  whether  that  caution  had  been  given 
generally,  or  expres.sly  and  specifically  with  reference  to 
the  inducement  held  out." 
28 — N.  S.  R.  38. 
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Let  us  look  at  the  condition  of  her  mind  after  the 
detective's  interview  with  the  prisoner.  She  was  reduced 
to  breaking  down  and  crying  by  the  revelation  that  her 
story  of  the  tramp  was  useless,  no  one  believed  it,  but 
there  was  hope,  if  she  would  give  the  detective  any  infor- 
mation about  the  affair ;  it  would  probably  "  serve  her  as 
well  as  other  ends."  Then  there  is  the  plausible  sugges- 
tion :  "  If  the  child  died  in  the  house  by  some  natural  cause 
she  would  not  be  guilty  of  murder."  It  is  not  the  first 
time  that  a  frightened  creature  has  rushed  at  an  apparent 
way  of  escape,  and  afterwards  found  it  a  trap  ;  becau.se  the 
medical  witnesses  had  already  sworn,  or  would  swear,  that 
the  child  had  died  from  suffocation,  and  she  had  now 
admitted  that  it  was  she  who  had  applied  the  bandage  to 
the  nose  and  mouth.  But  the  importance  of  that  part  of 
the  case  would  not  be  easily  calculated  if  it  was  ever 
present  to  the  mind  of  the  prisoner.  She  adopted  the 
detective's  suggestion  that  the  child  died  before  the 
bandages  were  applied,  and  so  sure  was  she  of  the  effective- 
ness of  her  statement  to  convince  everyone,  and  procure  her 
freedom  that  she  immediately  got  the  jailer  s  wife  to  tele- 
phone for  the  Crown  prosecutor.  The  detective  says  "  he 
was  not  summoned  at  my  instance."  She  had  another 
impression.  She  told  Nichols,  according  to  his  testimony, 
that  Power  had  told  her  "  he  was  on  the  Crown  side  work- 
ing in  her  behalf  and  that  he  had  told  her  the  situation." 
Two  things  are  obvious.  It  would  be  difficult  to  entirely 
dispel  her  impression  that  she  would  be  relieved  of  the 
charge  of  murder,  if  she  could  but  convince  the  prosecuting 
officer  that  the  child  was  already  dead,  and  second,  the 
inducement  was  such  that  there  was  great  risk  of — nay  it 
inyited — a  false  statement. 

The  learned  judge  thus  sums  up  his  reasons  for  receiv- 
ing in  evidence  the  statement. 

"  The  lapse  of  time,  the  presence  and  benefit  of  her 
counsel  in  the  interim,  and   the  pains  taken    by  Denniaon 
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to  elicit  an  assurance  from  her  that  the  statement  she  was 
about  to  make  was  purely  voluntary  and  made  without 
any  inducement  whatever,  and  her  assurance  to  that  effect, 
and  the  fact  that  it  was  made,  as  I  believe,  under  .the 
guidance,  as  Dennison  in  effect  says,  or  at  least  with  the 
sanction  of  her  counsel ;  these  and  other  conclusions  I  have 
adverted  to  lead  me  to  find  that  she  was,  at  the  time,  free 
from  any  influence  Power  s  interview  may  have  occasioned, 
and  therefore  her  statement  ought  to  be  received  in 
evidence." 

And  he  has  reserved  for  the  court  the  following  ques- 
tions on  this  point : 

"  2.  Was  the  statement  made  by  her  and  committed 
to  writing  by  Dennison,  and  verified  by  him,  improperly 
received,  under  the  circumstances  ? 

3.  Were  my  findings  above  indicated  on  that  branch 
warranted  by  the  evidence  ?" 

I  will  take  the  reasons  in  the  order  given. 

First y  lapse  of  time  between  the  two  statements.  He 
puts  it  at  upwards  of  an  hour.  I  think  it  is  difficult  to 
make  as  large  as  estimate  as  that.  The  detective  just 
leaving  the  cell  was  seen  by  Nichols  just  arriving,  who  was 
so  closely  followed  by  Dennison  that  Nichols  had  almost 
to  beg  him  for  the  first  interview,  and  Dennison  states  "  I 
was  not  at  the  gaol  over  half  an  hour,  perhaps  half  an 
hour,"  and  the  statement  was  made  twice  and  written  out 
in  that  period.  But  we  were  reminded  of  the  learned 
judge  8  finding  that  it  was  upwards  of  an  hour.  So  be  it. 
But  what  kind  of  an  hour  was  it,  because  there  are  other 
ways  of  measuring  time  than  in  hours  and  minutes.  The 
scene  was  never  changed.  The  detective  and  prosecutor 
were  about,  perhaps  not  exactly  in  the  cell,  but  how  far  off? 
The  fact  that  the  detective  and  the  prosecuting  officer  were 
both  in  the  building  was  known  to  her ;  she  may  not  have 
known,  as  the  fact  was,  that  the  former  was  there,  telling 
the  latter  the  substance  of  her  statement,  but  what  would 
her  inference  be  ?  And  if  he  was  doing  so  what  would  be 
the  use  of  recalling  the  statement  ?     What  opportunity 
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was  there  for  reflection,  for  having  the  hopes  or  fears 
imparted  by  the  detective  to  her  mind  dispelled  ?  The 
burden  is  upon  the  Crown  to  show  that  they  were  dispelled 
not  that  they  might  have  been  dispelled. 

Perhaps  authorities  are  not  useful,  but  often  judges 
have  been  over  this  ground.  In  Reg,  v.  Doherty,  13  Cox 
Cr.  Cases  23,  the  prisoner,  about  ten  o'clock  in  the  morning, 
had  a  conversation  with  Darby,  a  constable.  The  prisoner 
began  by  saying  he  wanted  to  speak  to  the  constable  who 
asked  him  if  he  had  been  cautioned,  and  he  said  "  yes,  several 
times."  The  constable  said  :  "  It  is  better  for  you  to  tell  the 
truth  and  not  put  people  to  the  extremities  you  are  doing." 

In  the  evening,  about  six  o'clock,  he  made  a  statement 
to  another  constable,  Morrow,  who  testified  as  follows : 

"  I  interrogated  him  in  no  way.  He  asked  me,  could 
he  see  his  father.  I  told  him  he  could  not,  and  for  him 
not  to  say  anything  to  criminate  himself,  for  that  anything 
he  would  say  would  hereafter  come  in  evidence  against 
him." 

The  lapse  of  time  intervening  and  the  caution  given 
by  the  second  constable  were  relied  on.  Whiteside,  C  J. 
said,  if  a  person  in  authority  makes  use  of  the  expression 
proved  to  have  been  made  to  the  prisoner  "  that  it  would 
be  better  for  him  to  tell  the  truth,"  it  is  as  clear  as  light  tM 
any  admission  or  confession  made  under  the  influence  of 
that  inducement,  should  not  be  received.  The  judges  have 
held  that  it  must  be  shown  that  the  prisoner  thoroughly 
understood  that  he  could  expect  no  gain  from  a  confession. 
The  subsequent  caution  must  be  shown  to  have  had  the 
effect  of  removing  all  such  expectation  from  the  prisoners 
mind.  I  am  not  inclined  in  any  way  to  relax  the  prin- 
ciple, and  I  am  not  satisfied  that  I  should  receive  this 
evidence.  In  the  end  the  jury  disagreed  and  the  prisoner 
was  afterwards  tried  (page  24)  before  Fitzgerald,  B.,  when 
the  evidence  of  Morrow  was  again  objected  to  on  the  same 
ground.  Fitzgerald,  B.  said  "  All  the  facts  must  be  con- 
sidered, and  I  refuse  to  receive  Morrow's  evidence  after 
what  was  said  by  sub-constable  Darby." 
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In  Regina  v.  Hewetty  C.  &  M.  536,  where  a  servant 
was  charged  with  theft,  the  mistress  had,  on  Mondayi 
promised  to  forgive  the  servant  if  she  told  the  truth.  On 
Tuesday  the  servant  was  discharged,  the  mistress  not 
having  appeared  to  prosecute.  On  Wednesday  the  super- 
intendent of  police,  in  the  presence  of  her  mistress,  told 
her  that  she  was  not  bound  to  say  anj^hing  unless  she 
liked.  But  he  did  not  know  anything  about  the  promise 
the  mistress  had  made  to  her,  if  she  told  the  truth  and  did 
not  tell  the  prisoner  that  if  she  said  anything  it  might  be 
given  in  evidence  against  her. 

Patterson,  J.,  after  referring  to  the  case  of  MeynelL 
Lewin  C.  C.  122,  where  Taunton,  J.  had  ruled  out  a  state- 
ment made  in  the  afternoon,  because  it  was  impossible  to 
say  that  it  was  not  induced  by  the  promise  the  constable 
had  made  to  her  in  the  morning,  viz.,  you  had  better  tell 
all  about  it,  said  : 

"  I  think  that  the  statement  of  the  prisoner  is  not 
receivable  in  evidence.  If  Mrs.  Cooper  had  not  been 
present  when  the  statement  was  made  it  might  have  been 
different,  but  I  think  that  as  Mrs  Cooper  was  present,  and 
the  interval  of  time  was  only  from  Monday  to  Wednesday, 
the  impression  produced  by  Mrs.  Cooper's  promise  of  for- 
giveness on  the  Monday  evening  must  be  considered  as 
still  operating  on  the  prisoner's  mind." 

Second : — The  intervention  of  Mr.  Nichols.  It  is  neces- 
sary first  to  refer  to  a  conflict  or  apparent  conflict  between 
the  witnesses,  the  two  solicitors.  It  will  be  observed  that 
Mr.  Dennison,  on  Dennison  going  into  the  cell,  says  that, 
Mr.  Nichols  said  to  the  prisoner,  "  now  you  tell  him 
what  you  have  told  me,"  and  that  was  all  he  said.  Mr. 
Nichols,  as  to  what  he  said  says  that,  ".After  I  had  the 
conversation  with  her,  I  stepped  out  of  the  cell  to  tell  Mr- 
Dennison  I  was  through.  I  stepped  back  into  the  cell  ahead 
of  him.  I  stated  that  I  had  no  control  over  her,  and  if  she 
was  bound  to  tell  the  story  that  she  would  have  to,  and 
that  I  objected  to  such  proceedings."  "  These  are  the 
words  I  used  in  the  cell." 
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In  cross-examination,  later,  he  was  asked.  Q. — Mr. 
I^ennison  says  you  said  "  tell  him  what  you  have  told  me.' 
A. — "  I  did  not  say  it.  I  said  if  she  is  bound  to  tell  her 
story  she  will  have  to.  I  cannot  stop  her.  I  was  talking 
to  Mr.  Dennison ;  she  could  hear  me ;  she  was  right  there 
at  the  time  and  we  were  right  beside  her." 

Importance  was  attached  by  the  learned  judge  to  the 
fact  that  Nichols  as  he  says,  abstained  from  contradicting 
the  foregoing  until  pressed  by  the  Attorney-General  at 
the  close  of  the  cross-examination,  but  for  that  there  would 
have  been  no  contradiction.  But  this  is  not  quite  so.  Mr. 
Nichols,  in  his  examination  in  chief,  stated  what  the  con- 
versation was,  and  that  statement  of  it  was  at  variance 
with  Dennison's  statement  of  what  it  was.  Of  course  the 
cross-examination  brought  the  two  versions  in  sharper 
contrast. 

Mr.  Dennison  denies  that  Mr.  Nichols  objected  to  the 
proceedings.     He  says : 

"  He  made  no  protest  in  my  hearing  or  any  kind  of 
objection  until  aft^r  the  statement  had  been  prepared,  and 
read  over  and  he  was  asked  to  sign  it,  and  then  I  asked 
him  and  he  said  no.  He  said,  *  I  object  to  the  inception.' 
Those  were  his  words  which  were  used  after  the  statement 
had  been  written  down  and  read  over  to  the  prisoner  and 
it  was  then,  and  only  then,  that  he  made  any  objection  in 
my  hearing,  and  I  was  as  close  to  him  as  possible." 

Later,  he  saj^s  : 

"  I  asked  her  one  or  two  questions,  (that  is  when  he 
was  writing  the  statement  in  the  room  of  the  gaol)  and 
Mr.  Nichols  asked  me  not  to  cross-examine  her  and  I 
complied.  ...  I  asked  if  she  would  sign  it,  and  she 
said  she  did  not  care  to,  and  I  did  not  press  her." 

Now  if  the  testimony  of  Mr.  Dennison  and  Mr.  Nichola 
as  to  the  utterance  of  the  latter  on  Dennison*s  coming  into 
the  cell  is  compared  it  will  be  seen  how  easily  Mr.  Nichols 
may  have  said  that  which  he  says  he  did  and  Mr.  Dennison 
may  have  understood  from  it  what  Dennison  says  was  the 
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utterance.     Neither,  of  course,  could  give  the  exact  words 
used. 

Then  as  to  the  objection  raised  at  the  outset  to  the  pro- 
ceedings by  Nichols,  how  easy  it  was  for  Dennison  not  to 
have  heard  the  remark  or  to  have  misunderstood  it,  Mr. 
Nichols  objected  later,  he  was  opposed  to  it  earlier,  why 
not  object  when  he  says  he  did  ?  But  the  learned  judge 
has  made  a  finding.  We  have  these  findings.  The  learned 
judge  says :  "  If  Nichols*  evidence  of  what  took  place 
between  himself  and  her  can  be  regarded  "  (that  no  doubt 
means  can  be  regarded  as  legal  evidence),  "  she  was 
cautioned  against  repeating  it  to  Dennison,"  and  in  one 
moment  of  time  the  first  words  he  says  to  her  on  Den- 
nison's  going  into  the  cell  are,  **  Now  you  tell  hioi  what 
you  told  me,"  and  the  admission  is  made  under  the  guid- 
ance of  "  or  at  least  with  the  sanction  of  her  counsel." 

That  would  require  a  very  rapid  transition  on  Mr. 
Nichols'  part.  A  good  actor  might  accomplish  it.  And 
the  unfortunate  woijian  finds  this  statement  received  in 
evidence  against  her,  because  her  counsel  advised  her 
against  making  it  and  also  because  he  advised  her  to 
make  it. 

Frequently  this  course  is  adopted.  When  two  equally 
credible  witnesses,  as  these  solicitors  are,  are  at  variance 
the  tribunal  decides  the  variance  according  to  the  position 
of  the  burden  of  proof.  And  here  it  rested  on  the  Crown. 
Frequently  when  there  is  a  doubt  it  is  given  in  favour  of 
the  prisoner,  particularly  where  it  is  a  capital  case.  Again, 
according  to  Cave,  »J.  in  a  case  already  cited,  the  judge, 
"  in  the  event  of  any  doubt  subsisting  on  this  head  will 
reject  the  confession." 

How  near  it  came  to  this  point  is  shown  by  the  learned 
judge's  statement : 

"  Power  was  not  present  when  she  made  the  statement 
to  Dennison  in  the  cell,  but  was  when  it  was  committed  to 
writing  later  on  in  the  gaol  parlor. 
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"  If  he  was  present  on  the  former  of  these  oocasionB. 
I  do  not  think  I  would  have  received  her  statement,  because 
his  presence,  in  view  of  what  had  taken  place  between 
him  and  her,  might  have  had  some  influence  over  her. 
What  was  done  when  he  was  present  in  the  parlor  was 
but  a  mere  rehearsal  of  what  she  had  said  to  Dennison  in 
the  cell." 

However,  these  are  the  learned  judge's  reasons  for  his 
judgment : 

"  Upon  the  evidence  on  this  branch  I  was  of  the  opinion : 

1.  That  she  made  the  statement  under  the  direction, 
or,  at  least,  with  the  assent  of  her  counsel,  Mr.  Nichols, 
who  was  present  throughout,  and  without  any  objection 
or  opposition  on  his  part,  until  after  the  statement  had 
been  committed  to  writing  in  the  gaol  parlor.  The  lan- 
guage he  then  employed,  viz.,  that  he  objected  *  to  the 
inception  of  the  business,'  tended,  I  thought,  to  show  that 
a  change  of  mind  had  come  to  him  in  the  interval,  and  he 
was  then  anxious  by  that  phrase  to  cover  what  had  already 
taken  place,  and  that  he  felt  the  need  of  doing  so.  If  he 
had  objected  at  the  outset  there  was  no  occasion  to  employ 
that  form  of  expression. 

2.  That  if  the  slightest  objection  had  been  made,  or 
even  if  any  unwillingness  or  reluctance  to  make  a  state- 
ment had  been  manifested  by  her  or  her  counsel,  Mr. 
Dennison  would  not  have  proceeded  further  and  this  diffi- 
culty would  not  have  arisen.  He  knew  his  duty,  and  the 
utter  futility  of  receiving,  or  taking  any  statement,  if 
opposition  or  objection  were  offered  thereto  by  her  or  on 
her  behalf. 

He  was  at  great  pains  to  ascertain  from  her,  in  the 
presence  of  her  counsel,  that  the  statement  she  proposed 
to  make  was  an  entirely  free  and  voluntary  one,  and  not 
prompted  by  inducement  of  any  kind.  Mr.  Nichols  did 
not  controvert  this  aspect,  neither  did  he  deny  the  state- 
ment imputed  to  the  accused  by  Dennison,  that  the  state- 
ment she  proposed  to  make  was  free  and  voluntary  on  her 
part  and  without  inducement. 

Dennison  stopped  her  when  she  first  began  to  make 
the  statement  to  him,  and  interrogated  her  in  the  manner, 
and  for  the  purpose  just  indicated  ;  a  circumstance  which 
shows   he  had  a  correct  appreciation  of   his  duty   to  the 
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accused,  and  of  the  situation  as  well.  That  was  the 
moment  for  her  counsel  to  have  interfered.  Dennison's 
line  of  action  was  well  adapted  to  invite  Nichols's  inter- 
ference, and  I  cannot  doubt  he  would  have  done  so,  if  the 
situation  was  as  he  now  seeks  to  have  one  believe  it  was, 
viz.,  that  he  had  lobt  control  over  her  and  believed  her  to 
have  been  subject  to  the  influence  of  Power's  inter- 
view, and  that  he  opposed  the  making  of  a  statement  by 
her 

Mr.  Dennison,  referring  to  his  returning  to  the  cell, 
said  :  "  As  a  matter  of  fact,  Mr.  Nichols  called  me  into  the 
cell.  He  said  to  the  prisoner,  *  Now  tell  him  what  you 
have  told  me."  In  this  connection  I  was  somewhat 
impressed  by  the  consideration  that  Nichols  abstained 
from  contradicting  the  foregoing  until  impressed  by  the 
Attorney-General  at  the  close  of  the  cross-examination. 
But  for  that  there  would  have  been  no  contradiction. 

In  this  respect  it  should  not  be  forgotten  that  it  was 
she  who  summoned  Dennison  to  the  gaol  for  the  interview  ; 
her  counsel  knew  she  had  done  so  ;  he  knew,  too,  she  had 
made  a  statement  to  Power,  and  he  knew  from  her  what  it 
was  before  he  called  Dennison  back  into  the  cell.  He 
says  she  told  him 

He  says  he  had  lost  control  over  her,  and  considered 
he  was  no  longer  acting  for  her,  and  therefore,  did  not 
take  a  different  course  during  her  interview  with  Dennison  ; 
but  if  this  were  so  one  would  reasonably  expect  that  he 
would  have  retired  from  the  scene.  Instead  of  doing  so, 
he  remained  throughout,  and  this,  together  with  the  fact 
that  he  requested  Dennison  not  to  cross-examine  her,  and 
protested  at  the  close  of  the  interview  against  what  was  done, 
indicated  that  he  felt  he  occupied  a  relation  towards  her 
which  induced  him  to  speak  then,  and  which  called  for 
action  on  his  part. 

Dennison's  readiness  to  yield  to  Nichols  is  manifested 
by  two  instances:  1.  He  retired  from  the  cell  at  his 
request ;  2.  He  abstained  from  questioning  her  during  the 
time  he  was  writing  the  statement." 

In  my  opinion  the  adoption  of  this  version  is  not  very 
material.  Nichols*  assent  or  sanction  ;  his  not  objecting 
earlier, whence  the  difficulty  arose  ;  his  remaining  in  the  gaol 
throughout  instead  of  retiring  from  the  scene,  seems  to  be 
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put  forward  by  way  of  waiver  or  admission.  As  if  he 
could  «ay,  "  Mr.  Dennison  I  waive  your  making  the  pre- 
liminary caution  necessary  to  remove  the  impression  im- 
parted by  the  detective,  take  the  statement  without  it"  ;  or 
as  if  testimony  was  being  given  in  court  and  he  had  made 
an  admission  e.g., "  I  admit  the  impression  had  ceased  to  oper- 
ate," or  had  been  silent  when  he  should  have  objected.  Even 
in  that  case  his  admitted  objection  before  the  statement 
was  completed,  his  refusing  to  sign  the  statement,  and  her 
refusing  to  do  so  would  have  saved  the  point  and  prevented 
its  use.  But  I  apprehend,  in  criminal  law,  that  out  of 
court  as  well  as  in  court,  if  it  is  put  on  the  ground  of  assent 
or  waiver  of  this  prisoner's  right,  (I  think  that  is  not  the 
way  to  look  at  it  as  I  shall  show  presently)  Mr.  Nichols 
could  not  assent  to  or  waive  anything  to  her  prejudice. 
That  in  criminal  law  he  was  not  an  agent,  although  in  her 
presence,  for  whose  conduct  she  could  be  held  responsible, 
and  moreover,  if  ix,  were  otherwise,  it  would  have  to  be 
shown  specifically  that  he  had  been  made  aware  of  Power's 
inducement  before  he  could  waive  anything.  What  could 
he  have  done  ?  At  any  rate  want  of  objection  is  no  worse 
than  "  retiring  from  the  scene."  If  it  was  a  court  he  could 
have  raised  an  objection  and  got  a  ruling,  but  it  was  not  a 
court.  A  solicitor  was  no  better  than  anyone  else,  unless 
he  was  physically  very  strong.  It  was  a  sore  predicament 
Mr.  Nichols  was,  certainly,  not  summoned  to  the  gaol  by 
the  prisoner.  It  could  hardly  be  said  that  he  was  briefed 
for  this  contretemps.  This  is  the  way  he  was  brought 
into  it.     He  says  : 

"  I  was  informed  on  that  morninor  that  Detective  Power 
was  at  the  gaol,  and  I  hastened  up  and  when  I  arrived  the 
doors  were  locked  and  1  had  to  be  admitted  by  the  gaoler, 
so  I  gave  the  door  bell  two  or  three  quick  rings,  and  looked 
through  the  side  of  the  door  to  see  if  anybody  w^as  coming 
and  when  I  did  I  saw  Detective  Power  escaping  from  the 
cell  of  Hope  Young  and  departing  into  another  room 
After  a  while  I  got  admitted  and  I  found  the  cell  unlocked 
and  just  showed  the  clasp  not  over  the  boards  at  all.    I 
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entered  and  asked  Hope  Youiig  what  she  had  been  telling ; 
just  as  I  started  in  Mr.  Dennison  arrived,  &e." 

Now  I  shall  not  refer  further  to  the  detective's  proceed- 
ings, going  to  the  cell  after  there  had  been  the  usual  pre- 
liminary proceedings  before  the  magistrate,  and  the  prisoner 
had  had  counsel  and  taking  a  statement  under  the  circum- 
stances detailed.  But  if  her  rights  were  invaded  (I  think 
it  is  not  a  material  feature  here  whether  that  is  so  or  not) 
I  do  think  that  the  use  that  is  made  by  the  Crown  of  Mr. 
Nichols'  statement  as  a  waiver  of  <'hat  invasion  is  unex- 
pected. One  would  think  it  was  an  application  in  Cham- 
bers to  take  off  a  default,  and  not  a  capital  case.  It  may 
be  (it  is  not  shown  in  the  evidence)  that  Mr.  Nichols  was 
one  of  her  counsel  at  the  preliminary  hearing  and  would 
be  her  counsel,  at  the  trial  then  in  the  future.  But  in  an 
affair  in  a  gaol  brought  on  in  the  inteHvi  suddenly  by  a 
detective,  I  say  there  is  no  agency. 

His  statement  or  his  waiver  were  not  made  in  the 
ordinary  course  of  a  trial  or  formally  in  the  course  of  his 
retainer,  and  that  would  be  essential  even  in  a  civil  case. 
And  in  criminal  law  to  hold  a  principal  responsible  for  an 
agent's  act  it  must  be  shown  that  he  had  express  instruc- 
tions to  do  the  act.  If  the  principal  in  this  case  could  not 
waive  or  admit  I  do  not  see  how  the  case  is  put  any  fur- 
ther forward  by  its  being  contended  that  Mr.  Nichols 
through  the  medium  of  agency  has  done  so. 

In  Reg.  v.  Bertrand,  L.  R.  1  P.  C.  534  this  appears  in 
the  judgment  of  the  Privy  Council : 

"  The  object  of  a  trial  is  the  administration  of  justice  in 
a  course  as  free  from  doubt  or  chance  of  miscarriage  as 
merely  human  administration  of  it  can  be — not  the 
interests  of  either  party.  This  remark  very  much  lessens 
the  importance  of  a  previous  consent  even  when  he  is 
advised  by  counsel,  and  substantially,  not  of  course, 
literally,  affirms  the  wisdom  of  the  common  understanding 
in  the  profession  that  a  prisoner  can  consent  to  nothing." 

The  two  cases  of  Hex.  v.  Foster,  7  C.  &  P.  p.  495  and 
Regina  v.  Thombilly  8  C.  &  P.  p.  575  show  that  in  court 
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on  a  trial  of  felony  counsel  for  the  prisoner  cannot  make 
admissions  by  way  of  proof.  (Of  course  I  am  not  losing 
sight  of  a  provision  in  the  Canada  Criminal  Code)  and  if 
this  rule  was  good  as  to  consent  of  coimsel  in  court,  when 
there  is  a  certain  amount  of  protection  afforded  to  a 
prisoner,  I  think  it  would  be  applicable  to  proceedings 
out  of  court  where  a  somewhat  analogous  thing  was  going 
on,  namely  taking  a  prisoner's  confession. 

But  after  all  the  legality  of  the  rejecting  or  receiving 
such  a  statement  in  evidence  cannot  be  claimed  on  the 
ground  that  the  prisoner's  rights  were  invaded,  if  they 
were  invaded  on  the  one  hand  or  that  the  invasion  was 
waived  for  want  of  objection  or  by  reason  of  the  consent 
if  that  was  the  case  on  the  other. 

Neither  is  the  case  to  be  looked  at  as  if  advantage  was 
taken  of  the  prisoner  and  a  confession  was  acquired  as  if 
it  was  property  which  was  acquired  and  in  the  action  to 
recover  it  back  it  was  contended  that  she  had  a  solicitor 
there  to  consult  with  and  to  protect  her  rights. 

Let  us  go  back  to  the  reason  of  the  rule  for  rejecting 
confessions  or  admissions  made  by  a  prisoner  after  the 
exercise  upon  his  mind  of  the  influence  of  hope  or  fear. 

In  volume  6  Am.  and  Evg,  Ency.,  p.  526  this  will  be 
found  : 

'*  The  ground  on  w^hich  involuntary  confessions  are 
excluded  is  not  because  of  any  wrong  done  to  the  accused 
in  using  them,  or  any  impropriety  in  the  manner  of  obtain- 
ing them  but  because  of  their  unreliability." 

There  is  abundance  of  authority  for  that  statement. 

In  WarickshalVa  Case,  1  Leach  C.  C.  298  it  is  said: 

"  It  is  a  mistaken  notion  that  the  evidence  of  con- 
fessions of  facts  which  have  been  obtained  from  prisoners 
by  promise  or  threats  is  to  be  rejected  from  a  regard  to 
public  faith;  no  such  rule  ever  prevailed.  Confessions  are 
received  in  evidence  or  rejected  as  inadmissible  under  a  con- 
sideration whether  thev  are  or  are  not  entitled  to  credit" 
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In  Regina  v.  Mansfield,  14  Cox  Cr.  Cases,  this  is  said  : 

"  It  is  not  because  the  law  is  afraid  of  having  truth 
elicited  that  these  confessions  are  excluded  but  because 
the  law  is  jealous  of  not  having  the  truth." 

In  Reg.  v.  Doyle,  12  Ont  354,  Wilson,  C.  J.  said  : 
"  The  reason  the  confession  in  such  a  case  is  not  admis- 
sible is  that  in  law  it  cannot  be  depended  upon  as  true,  for 
one  in  such  a  case  may  say,  and  is  likely  to  say,  that 
which  is  not  thd  truth,  if  he  thinks  it  to  his  advantage 
to  do  so." 

In  Commonwealth  v.  Murray,  1  Gray  462,  Shaw,  C. 
J.  said  : 

"  The  ground  on  which  confessions  made  by  a  party 
accused  under  promises  of  favour  or  threats  of  injury  are 
excluded  as  incompetent  is  not  because  any  wrong  is  done 
to  the  accused  in  using  them  but  because  he  may  be  induced 
by  the  pressure  of  hope  or  fear  to  admit  facts  unfavour- 
able to  him,  without  regard  to  their  truth,  in  order  to 
obtain  the  promised  relief  or  avoid  the  threatened  danger, 
and  therefore,  admissions  so  obtained  ha\e  no  just  and 
legitimate  tendency  to  prove  the  facts  admitted." 

Mr.  Nichols*  intervention  is  only  of  real  importance 
if  his  presence,  his  conduct  or  conversation,  before  and 
during  the  period  the  statement  was  being  made  to  the 
prosecuting  officer  in  the  cell  (not  afterwards  for  Power  was 
again  present)  tended  to  dispel  the  hope  of  freedom  from 
the  charge  of  murder  which  the  detective  had  inspired,  and 
to  remove  the  danger  of  the  confession  being  untrue.  There 
is  no  evidence  to  show  that  Nichols  knew  what  the  specific 
impression  imparted  by  Power  was,  or  that  he  said  any- 
thing which  would  tend  to  remove  it.  It  would  be  doing 
violence  in  a  criminal  case  to  infer  that  he  did.  It  could 
not  be  elicited  from  him  if  he  had  done  so.  There  is  no 
evidence  that  he  presented  any  general  caution  such  as 
that  the  statement  would  be,  or  might  be  used,  thereafter, 
in  evidence  against  her.  From  the  learned  judge's  finding 
it  would  appear  that  he  could  not  have  done  so,  but  that 
he  considered  the  statement  to  her  advantage,  because  it 
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was  made  with  his  "direction  or  at  least  assent"  his 
"  guidance  or  at  least  sanction." 

We  cannot  say  that  the  learned  judge  believed  Nicbols* 
statement,  that  he  told  her  not  to  repeat  what  she  had  told 
Power.  But  even  if  Nichols  told  her  that,  it  was  not  the 
equivalent  of  trying  to  dispel  from  her  mind  the  induce- 
ment Power  had  held  out. 

Third: — The  preliminary  precaution  of  Mr.  Denniaon 
before  eliciting  the  criminating  statement. 

I  have  already  quoted  the  judge's  reasons  on  this  branch. 

Let  us  turn  to  the  evidence  : 

"Mr.  Dennison,  recalled, — Q.  You  went  into  the  cell 
where  she  and  Mr.  Nichols  were  together  ?  A.  As  a 
matter  of  fact  Mr.  Nichols  called  me  into  the  call.  He  said 
to  the  prisoner :  '  Now  you  tell  him  what  you  have  told 
me.'  She  commenced  to  tell  me  and  make  a  statement 
Before  going  further  I  stopped  her  and  said :  *  Are  you 
making  this  statement  voluntarily  ?'  and  she  said  *  I  am.' 

(Objected) : — I  further  asked  her  if  any  inducement  had 
been  offered  to  her  to  irduce  her  to  make  this  statement 

(Objected.): — She  said  *  no.'  I  said  :  '  Then  you  are 
making  this  statement  of  your  own  free  will,*  and  she 
said  :  *  I  am.'  " 

The  Court. — Q.  Who  were  present  during  this  con- 
versation ?  A.  Mr.  Frank  W.  Nichols,  the  prisoner  and 
myself,  in  the  cell  fa  the  jail.  After  she  got  through 
making  her  statement  to  me,  I  asked  her  if  she  had  any 
objection  to  my  taking  it  down  in  writing.  I  asked  her 
with  her  solicitor  to  come  into  the  parlour  of  the  jail  where 
there  was  a  table,  and  there  she  made  the  statement  over 
again  in  presence  of  her  solicitor,  of  Mr.  Harry  Burnham, 
Detective  Power  and  myself  After  she  got  through  I 
wrote  it  down  as  nearly  as  I  could  remember  it  as  having 
been  said  by  her,  and  read  it  over  to  her.  This  all  took 
place  without  my  leaving  the  gaol,  beginning  at  about  half- 
past  twelve.  I  was  not  at  the  gaol  over  half  an  hour— 
perhaps  half  an  hour.      .     .     . 

The  Court. — Q.  I  do  not  remember  Mr.  Dennison 
whether  you  said  whether,  when  you  went  into  the  room 
to  write  the  statement  any  caution  was  given  ? 
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A.  No,  there  was  not.  Mr.  Nichols  was  there  ;  that  is 
the  time  when  Mr.  Burnham  and  Mr.  Power  were  there.    . 

The  Hon.  Attorney-General. — Q.  Would  you  state  to 
the  court  just  what  this  prisoner  said  to  you — you  put 
it  in  writing  ? 

A.  After  she  had  stated  it  I  immediately  reduced  it 
to  writing.  She  made  the  statement  in  the  cell  before  Mr. 
Nichols  and  myself  and  afterwards  repeated  it  in  the 
parlour  of  the  gaol.  She  repeated  it  in  the  presence  of 
those  others  in  the  parlour. 

Q.  She  made  this  early  statement  in  the  presence  of 
her  solicitor  ? 

A.  Yes,  practically  the  whole  statement.  Then  I 
asked  her  if  she  had  any  objection  to  my  taking  it  in 
writing.  I  then  asked  her  and  her  solicitor  to  come  into 
the  parlour  of  the  gaol  where  there  was  a  table  and  some 
chairs  and  they  both  followed  me  into  the  room,  and  I 
don't  know  whether  the  two  others,  Burnham  and  Power, 
were  in  the  room,  or  whether  they  cAme  in ;  at  all  events 
they  were  there  after  she  and  her  solicitor  came  into  the 
room.  I  then  asked  her  to  make  her  statement  oyer  again. 
I  asked  her  one  or  two  questions  and  Mr..  Nichols  asked 
me  not  to  cross-examine  her  and  I  complied.  After  her 
statement  was  made  I  read  it  over  to  her  and  she  said  it 
was  correct.  I  asked  her  to  sign  it  and  she  said  she  did 
not  care  to  and  I  did  not  press  her.  Her  solicitor  stayed 
throughout  the  reading  and  writing.  This  *  Fltff.'  is  the 
statement. 

Q.     You  did  not  examine  this  woman  at  all  ? 

A.     No ;  I  asked  her  one  or  two  questions,  and  Mr. 
Nichols  asked  me  not  to  cross-examine  her,  and  I  complied  • 
with  his  request.     After  taking  this  statement  I  left. 

Mr.  Munro  objects  to  reception  of  statement — Received." 

Every  word  of  Mr.  Dennison's  by  way  of  caution,  and 
he  is  the  only  witness  who  speaks  of  it,  is  contained  in 
these  extracts. 

Mr.  Dennison  apparently  did  not  know  that  any  induce- 
ment had  been  held  out  by  the  detective  before  he  went 
into  the  cell.  He  says  :  '*  I  did  not  know  be  ore  I  went 
into  the  cell  that  he  had  seen  the  prisoner,  I  did  not  know 
what  passed  !"     Now  he  was  conversing  with  the  detective 
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after  that  and  before  he  interviewed  the  prisoner  in  the 
cell,  but  he  does  not  say,  nor  does  Power  say  that  it  was 
communicated  to  him  than  an  inducement  bad  been  held 
out  to  the  prisoner,  and  if  it  had  he  was  not  in  a  good 
position  to  remove  the  influence  of  a  specific  inducement. 
But  he  used  the  general  words  stated — nothing  like  the 
statutory  caution  used  before  magistrates  was  used — 
nothing  which  would  affect  the  purpose.  When  he  asked 
her  if  any  inducement  had  been  offered  to  her  to  induce 
her  to  make  this  statement,  he  must  .have  referred  to  an 
inducement  by  Power  ;  ho  knew  that  he  himself  had  offered 
none.  And  when  she  said  **  no  "  what  was  the  good  of 
her  assurance  ?  We  know  that  an  inducement  had  been 
offered  by  Power,  an  inducement  sufficient  to  vitiate  the 
statement  made  to  him,  and  on  that  ground  rejected  by  the 
judge.  It  may  help  Mr.  Dennison's  professional  position 
that  he  sought  and  obtained  that  answer,  but  it  does  not 
prove  that  an  inducement  had  not  been  made  to  her  or 
destroy  the  fact  that  one  was  made,  much  less  tend  to 
remove  the  influence  of  it. 

Besides  take  a  woman  of  her  class,  asked  a  leading 
question,  not  in  the  language  which  indicates  what  is  really 
meant  when  lawyers  use  it,  which  no  one  but  a  lawyer 
really  understands,  and  of  what  use  is  such  an  answer  to 
a  tribunal  determining  the  question  of  the  admissibility 
of  the  statement  ?  She  was  also  asked  if  she  was  making 
the  statement  "voluntarily;"  also,  if  she  was  making  it  "of 
her  own  free  will." 

Again  the  language  is  the  language  of  lawyers,  a 
derived  meaning  applied  as  a  short  term  to  indicate  the 
principle,  and  language  that  no  one  but  lawyera  would 
understand.  Of  course,  she  was  making  it  in  a  sense 
**  voluntarily  "  and  "  of  her  own  free  w^ill."  She  was  no 
doubt  eager  to  make  it.  She  had  caused  to  be  summoned 
by  telephone  the  prosecuting  officer  that  she  might  make 
it.     It  would  relieve  her  from  the  awful  charge  of  murder. 
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It  is  really  a  legal  question  which  slie  was  asked.  I 
do  not  know  how  many  dozens  of  decisions  there  are  to 
show  what  would  constitute  an  "  involuntary  statement " 
or  an  "  inducement,"  and  the  woman  is  supposed  by  her 
answei"S  to  have  determined  on  which  side  of  the  line  the 
conditions  existing  in  her  case  were.  How  careful  judges 
are  in  explaining  these  terms  so  that  lawyers  even  may 
not  be  misled. 

In  R.  V.  Fenncll,  7  Q.  B.  D.  150,  Lord  Coleridge  said  : 

"  A  confession  in  order  to  be  adniissible  must  be  free 
and  voluntary  ;  that  is,  it  must  not  be  extracted  by  any  sort 
of  threats  or  violence,  nor  obtained  by  any  direct  or  im- 
plied promises,  however  slight,  nor  by  the  exertion  of  any 
improper  influence." 

In  R.  v.  Thompson,  (1893)  Q.  B.  17,  Cave,  J.  said  : 

"Is  it  pioved  affirmatively  that  the  confession  was 
free  and  voluntary — that  is,  was  it  preceded  by  any 
inducement  to  make  a  statement  held  out  by  a  person  in 
authority  ?" 

I  have  adverted  to  the  fact  that  the  learned  judge  says 
that  if  Power,  who  was  present  when  she  first  confessed 
to  him,  and  present  when  it  was  repeated  and  written  down 
so  shortly  afterwards  in  the  gaol  parlour,  had  also  in  the 
interim  been  present  in  the  cell  when  it  was  given  the 
first  time  to  Dennison,  he  did  not  think  he  would  have 
received  the  statement  because  his  presence,  in  view  of 
what  had  taken  place  between  him  and  her,  might  have 
had  some  influence  over  her. 

He  says  this  notwithstanding  the  three  points  I  have 
dealt  with,  viz.,  lapse  of  time,  intervention  of  counsel  and 
Dennison's  (juestions  and  the  answers.  I  have  already 
referred  to  the  fact  that,  although  Power  was  not  then 
present  in  the  cell,  he  was  at  that  very  time  engaged  in 
another  room  in  telling  Dennison,  who  she  knew  had 
arrived,  because  he  had  c:me  into  the  cell,  what  she  had 
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just  stated  to  Power.  She  as  is  found,  had  sent  for  Den- 
nison  to  tell  hiui  what  she  had  told  Power.  She  had  just 
abandoned  one  account  of  the  transaction  for  another. 
Dennison,  armed  with  Power  s  information  of  what  she  had 
told  him,  and  a  woman  knows  what  telling  means  and  how 
apt  people  are  to  tell  others,  particularly  when  telling  is 
their  busineas,  would  realize  how  helpless  and  useless  it 
would  be  to  recall  the  statement,  or  make  up  any  other 
statement.  And  where  was  Power  when  Dennison  was  in 
the  cell  ?  The  influence  was  just  as  great,  although  he 
was  not  physically  present  in  the  cell.  Better  have  him 
present  than  listening  outside,  she  would  say.  This  induce- 
ment still  held  good.  Indeed  the  prosecuting  officer,  a 
higher  power,  was  there,  as  it  would  seem  to  her,  for  the 
very  purpose  of  carrying  it  out. 

Going  over  again  the  considerations  in  the  passage  cited 
from  •Srd.  Russell  on  Crimes  and  the  facts  in  that  case,  I 
think  there  is  no  ground  for  finding  that  the  impression 
created  by  Power  had  been  removed.  Assuming  the  find- 
ing of  t'le  learned  judge  as  to  the  testimony  of  the  wit- 
nesses to  be  correct,  I  think,  nevertheless,  that  the  inference 
that  the  improper  inducement  exercised  on  the  prisoner's 
mind  by  the  detective  had  ceased  to  operate,  is  not  war- 
ranted.    I  do  not  believe  that  it  had  ceased  to  operate. 

Apparently  the  whole  statement  w^as  not  made  in  the 
cell  in  the  period  of  Power's  absence. 

Mr.  Nichols  says : 

A.  Yes,  I  stepped  into  the  hall  and  told  Mr.  Dennison 
I  was  through.  I  went  back  into  the  cell  with  Mr.  Den- 
nison. 

Q.     You  heard  her  statement  to  him  ? 

A.     She  only  started  to  make  a  statement  there. 

Q.  I  understood  Mr.  Dennison  that  she  went  through 
her  story  there  ? 

A.  Slie  just  started  to  make  a  statement.  She  did 
not  say  as  much  there  as  she  did  inside ;  nothing  of  the 
kind.  There  was  very  little  time  wasted  there.  Mr. 
Dennison  suggested  that  she  go  into  another  room. 
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And  Mr.  Dennison,  as  already  quoted,  says :  "  yes, 
practically  the  whole  statement" 

A  point  was  mentioned  at  the  present  argument, 
namely,  that  this  statement  did  not  amount  to  a  confes- 
sion, or  was  not  a  confession  to  which  the  well  known 
essentials  already  mentioned  apply.  I  do  not  know  that 
any  such  distinction  has  been  made  in  English  cases.  The 
chapter  in  3  Riisadl  on  Crimes  is  entitled  "  Confessions 
and  Admissions." 

I  do  not  think  the  rule  only  applies  when  there  is  a 
confession  complete  in  every  detail.  There  may  be  a  most 
convincing  admission  obtained  from  a  prisoner,  making  a 
link  in  a  chain  conclusive  of  the  guilt,  although  coupled 
with  a  poor  denial  of  the  fact  of  committing  it.  There 
may  be  differences  of  opinion  on  the  subject  in  different 
States,  but  there  is  no  doubt  about  it  in  the  following 
decision  of  the  Supreme  Court  of  the  United  States. 

In  Bram  v.  The  United  States,  168  U.  S.  R.  532,  the 
detective  (the  same  officer  by  the  way)  testified  : 

'*  When  Mr.  Bram  came  in  my  office  I  said  to  Bram, 
'Bram,  we  are  trying  to  unravel  this  horrible  mystery.* 
I  said, '  your  position  is  rather  an  awkward  one.  I  have 
had  Brown  in  this  office  and  he  made  a  statement  that  he 
saw  you  do  the  murder.*  He  said,  *  He  could  not  have 
seen  me,  where  was  he  ?*  I  said,  '  He  states  he  was  at 
the  wheel.'  '  Well,*  he  said,  he  could  not  see  me  from 
there.*  I  said,  '  Now  look  here  Bram,  I  am  satisfied  that 
you  killed  the  captain  from  all  I  heard  from  Mr.  Brown, 
but  I  said,  *  some  of  us  here  think  that  you  could  not  have 
done  that  crime  alone.  If  you  had  an  accomplice  you 
should  say  so  and  not  have  the  blame  of  the  horrible  crime 
on  your  own  shoulders.'  He  said,  *  Well,  I  think  and 
many  others  on  board  the  ship  think  that  Brown  is  the 
murderer  but  I  don't  know  anything  about  it.'  He  was 
rather  short  in  his  replies.'*  "  Q.  Anything  further  said 
by  either  of  you  ?"  "  A.  No,  there  was  nothing  further 
said  on  that  occasion.** 

It  was  held,  '*  that  this  statement  made  by  the  accused 
to  a  police  officer  was  evidently  not  a  voluntary  confession 
and  was  not  admissible  in  evidence  against  him." 
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White,  J.,  at  page  541,  says  : 

"  Having  been  offered  as  a  confession,  and  being  admis- 
sible only  because  of  that  fact,  a  consideration  of  the 
measure  of  proof  which  resulted  from  it  does  not  arise  in 
determining  its  admissibility.  If  found  to  have  been 
illegally  admitted  reversible  error  will  result,  since  the 
prosecutor  cannot  on  the  one  hand  offer  evidence  to  pi-ove 
guilt,  and  which  by  being  offered  is  vouched  for  as  tending 
to  that  end,  and  on  the  other  hand,  for  the  purpose  of 
avoiding  the  consecjuence  of  the  error  caused  by  its  wrong- 
ful, unlawful  admission,  be  heard  to  assert  that  the  matter 
offered  as  a  confession  was  not  prejudicial,  because  it  did 
not  tend  to  prove  guilt.  The  principle  on  the  subject  ift 
thus  stated  in  a  note  to  Section  219  of  Greerdeaf  on  Evi- 
dence :  'The  rule  excludes  not  only  direct  confessions,  but 
any  other  declaration  tending  to  implicate  the  prisoner  in 
the  crime  charged,  even  though,  in  terms,  it  is  an  accusa- 
tion of  another,  or  a  refusal  to  confess.' " 

He  cites  with  approval  from  State  v.  Rorie,  74  N.  C. 
148: 

"  But  the  State  sajs  this  was  a  denial  of  guilt  and 
not  a  confession.  It  was  a  declaration  which  the  State 
used  to  procure  a  conviction  ;  and  it  is  not  for  the  State  to 
say  the  declaration  did  not  prejudice  the  prisoner  s  case. 
Why  introduce  it  at  all,  unless  it  was  to  lay  the  foun- 
dation for  the  prosecution  ?  The  use  which  was  made  of 
the  prisoner's  statement  precluded  the  State  from  saying 
that  it  was  not  used  to  his  prejudice." 

Some  of  the  learned  judges  of  the  court  dissented  from 
the  judgment,  but  none  of  them  took  the  ground  that  the 
criminatory  statement  was  not  on  the  same  footing  as  a 
confession. 

In  my  opinion  the  conviction  of  Hope  Young  should 
be  quashed  and  a  new  trial  granted.  I  answer  the  second 
question  in  the  affirmative  and  the  third  in  the  negative. 
As  to  the  first  question,  it  is  not  necessary  for  me  to  give 
an  answer,  but  I  must  not  be  understood  as  assenting  to  the 
view  that  the  opinions  of  the  medical  men  6,s  to  the  cause 
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of  the  death  were  properly  received.  To  answer  it  I 
would  require  to  go  very  carefully  into  the  evidence  to 
see  whether  there  were  any  facts,  except  the  assumed  fact 
of  supposed  application  of  bandages  to  the  nose  and  mouth 
of  a  living  person,  upon  which  an  opinion  of  death  due  to 
suffocation  could  be  based.  And  if  there  were  none,  I 
would  require  to  look  into  the  law  to  see  if  the  opinion 
was  worth  submitting  to  a  jury. 

Russell,  J. — The  learned  judge  who  presided  at  the 
trial  was  greatly  influenced  in  his  decision  to  receive  the 
statement  of  the  prisoner  by  the  fact  that  her  counsel  was 
present  guiding  her  in  the  matter  and  consenting  to  all 
the  proceedings  until  towards  the  end  when  he  certainly 
objected  and  stated  that  he  had  done  so  at  the  inception. 
Assuming  that  the  statement  objected  to  was  made,  as  the 
judge  believed  it  was,  with  the  approval  of  the  prisoner's 
counsel,  of  which  there  is  more  than  a  reasonable  doubt, 
I  do  not  think  that  this  fact  should  have  the  effect  con- 
tended for.  It  may  be  possible  that  the  prisoner's  counsel 
was  under  the  impression,  which  the  prisoner  herself  seems 
to  have  had,  that  the  making  of  such  statement  would  be 
in  some  way  advantageous  to  her.  If  lie  laboured  under 
this  impression,  and  if  this  impression  was  created  in  her 
mind  by  what  was  said  by  the  detective,  it  does  not  seem 
to  me  that  the  concurrence  of  her  counsel  removes  the 
objection  to  the  admissibility  of  the  evidence. 

The  statement  was  not  in  the  nature  of  a  confession. 
It  was  rather  a  declaration  of  her  innocence  of  the  crime, 
and  in  so  far  as  it  was  available  to  the  prosecution  simply 
avS  a  circumstance  in  the  chain  of  proof,  and  not  as  a  con- 
fession of  guilt,  I  was  inclined  to  think  that  an  argument 
could  be  made  in  favour  of  its  admissibility. 

There  is  authority  that  a  statement  made  by  a  prisoner, 
even  to  an  officer  of  the  law  and  under  the  influence  of 
hope  or  fear  created  in  the  prisoner  s  mind   by  the  officer, 
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may  nevertheless  be  such  as  to  be  receivable  in  evidence, 
and  I  can  conceive  of  statements  so  made  to  which  the 
reasons  for  rejecting  a  confession  of  guilt  would  not  apply. 
One  of  these  reasons  is  that  the  confession  may  have  been 
untrue  and  yet  may  be  believed  by  the  jury  to  be  true. 
The  statement  of  the  prisoner  in  a  case  such  as  I  have 
supposed,  if  the  jury  believed  it  to  be  true,  might  lead  to 
his  acquittal.  Its  force  as  a  piece  of  evidence  would  be 
due  not  to  any  belief  by  the  jury  one  way  or  the  other  as 
to  its  truth  or  falsity,  but  to  the  fact  that  a  statement  had 
been  made  at  variance  with  another  statement  of  the 
prisoner  made  on  a  different  occasion.  It  would  be  merely 
as  a  link  in  the  chain  of  circumstantial  evidence  that  the 
statement  under  such  circumstances  would  be  received,  and 
it  might  be  argued  that  it  did  not  come  within  the  reasons 
that  have  led  to  the  exclusion  of  a  prisoner  s  confession. 

I  am  not  aware,  however,  that  there  is  any  authority 
for  such  a  distinction,  and  certainly  no  authority  was  cited 
and  no  such  distinction  is  relied  on.  Even  if  there  were 
such  a  distinction  it  could  not  render  the  statement  admis- 
sible in  the  present  case,  because,  apart  altogether  from  its 
evidentiary  force  as  a  criminating  circumstance,  by  reason 
of  its  inconsistency  with  a  previouH  statement  made  by  the 
prisoner  in  relation  to  the  matter,  it  had  a  direct  tendency 
to  connect  her  with  the  crime.  There  was  evidence  that 
the  child  had  died  of  suffocation,  and  this  statement  con- 
tained an  admission  on  her  part  of  having  bound  the 
burdock  leaves  over  the  mouth  of  the  child  which  were 
found  there  upon  the  discovery  of  the  body. 

The  learned  judge  was  of  the  opinion  that  if  Power, 
the  detective,  had  been  present  when  the  statement  in 
question  was  made  in  the  cell  to  the  crown  prosecutor,  he 
would  not  have  been  justified  in  receiving  it  in  view  of 
what  had  taken  place  between  the  detective  and  the 
prisoner  shortly  before  the  crown  officer  appeared  upon 
the  scene.  It  is  not  clear  that  material  parts  of  this  state- 
ment may  not  have  been  made  in  the  actual   presence  of 
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the  detective.  Mr.  Nichols  says  that  she  had  just  started 
to  make  her  statement  in  the  cell ;  she  did  not  say  as  much 
there  as  she  did  inside,  that  is,  as  I  understand,  in  the  gaol 
parlour  where  the  detective  and  others  were  present.  Mr. 
bennison,  the  crown  officer,  says  that  after  she  got  through 
making  her  statement  to  him  in  the  cell  he  asked  her  with 
her  solicitor  to  come  into  the  parlour  of  the  gaol  and  there 
she  made  the  statement  over  again  in  the  presence  of  her 
solicitor,  of  Mr.  Harry  Burnham  who  was  the  sheriff  or 
deputy  sheriff,  of  Detective  Power  and  himself.  From 
the  objection  taken  by  Mr.  Nichols  to  the  cross-examina- 
tion of  the  prisoner  in  the  parlour  it  would  seem  that 
more  must  have  taken  place  than  a  mere  reduction  to 
writing  of  a  statement  remembered  by  the  crown  officer. 
He  no  doubt  went  over  the  ground  again  with  the  prisoner, 
and  it  would  be  extremely  unlikely  that  the  statement  as 
it  appears  in  the  writing  should  be  precisely  the  same  as 
that  made  in  the  cell.  Whether  any  material  changes 
\\ere  made  or  not  it  is  impossible  to  say.  The  presence  of 
the  detective  may  have  made  the  statement  taken  in  the 
parlour  materially  different  in  some  respects  from  the 
statement  made  in  the  cell. 

But,  for  my  part,  I  attach  no  importance  to  the  con- 
sideration just  mentioned.  The  statement  made  to  the 
detective  was  not  a  voluntary  one  within  any  of  the 
numerous  rulings  on  the  subject.  Now  I  cannot  discover 
in  the  evidence  anything  to  explain  why  the  motive,  what- 
ever it  may  have  been,  that  prompted  her  to  make  a  state- 
ment to  the  detective,  the  fact  of  which  is  not  disputed, 
the  substance  of  it  being  of  course  excluded, — was  not 
continuing  to  opemte  upon  her  mind  when  the  crown 
officer  interviewed  her,  an  hour  more  or  less,  afterwards. 
Nothing  was  done  to  remove  any  impression  under  which 
she  may  have  laboured  when  the  statement  to  the  detective 
was  made  beyond  the  perfunctory  questions  of  the  crown 
officer  whether  she  was  making  her  statement  voluntarily. 
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to  which  she  replied  in  the  affirmative,  whether  any 
inducement  had  been  offered  to  induce  her  to  make  her 
statement,  to  which  she  answered  "  No,"  adding  in  answer 
to  a  further  question  that  she  was  making  the  statement 
of  her  own  free  will.  All  these  questions  may  have  been 
truthfully  answered  and  probably  all  her  answers  were 
truthfully  given.  But,  nevertheless,  an  impression  may 
have  existed  in  her  mind,  derived  from  the  detective's 
interview  the  continuance  of  which  impression  should 
make  the  statement  inadmissible.  He  had  seen  her  an 
hour  before  this  and  had  referred  to  a  theory  that  was 
afloat  by  which  the  death  of  the  child  was  connected,  in 
some  way  not  explained  in  the  evidence,  with  some  story 
al)Out  tramps.  He  told  the  prisoner  he  had  been  sent 
down  by  the  crown  officers  to  investigate  particularly 
about  the  tramps,  and  that  if  she  could  give  him  any  infor- 
mation about  it,  "  it  would  probably  serve  her  as  w^ell  as 
other  ends."  There  was  "  some  further  conversation  along 
that  line,"  and  "  she  commenced  to  cry."  We  do  not  know 
what  the  other  conversation  was  along  the  line  of  the 
detective's  remark  which  had  just  preceded,  in  which  it 
was  pointed  out  to  her  that  information  about  the  tramp 
storj^  which  he  had  assured  her  would  not  be  believed, 
"  would  serve  her  as  well  as  other  ends,"  but  it  is  clear 
from  the  evidence  of  the  prisoner's  counsel  that  the  detec- 
tive had,  whether  he  knew  it  or  not,  produced  upon  her 
mind  the  impression  that  he  was  working  in  her  behalf. 
"  She  said  to  me  that  Detective  Power  had  told  her  he 
was  on  the  Crown  side  working  in  her  behalf,  and  that  he 
had  told  her  the  situation."  With  this  impression  on  her 
mind  respecting  an  official  "  on  the  Crown  side,"  it  is  quite 
explainable  that  she  would  be  only  too  willing,  and  per- 
haps anxious,  to  repeat  to  the  crown  prosecutor  the  story 
she  had  told  the  detective,  and  to  do  so  under  the  same 
motives  that  had  impelled  her  in  making  the  statement  to 
him. 
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One  of  the  reasons  for  rejecting  the  statement,  of  a 
prisoner  made  under  circumstances  such  as  these  is,  as  I 
have  said,  that  the  statement  may  not  be  true ;  the  prisoner 
may  have  been  betrayed  into  making  an  untrue  statement 
supposing  that  it  would  be  serviceable  to  her  interests. 
It  is  the  theory  of  the  Crown  that  part  of  this  very  state- 
ment is  false  and  we  cannot  judicially  know,  whatever  our 
confident  belief  may  be,  that  the  jury  were  not  materially 
influenced  in  finding  the  prisoner  guilty  by  accepting  as 
true  something  contained  in  this  confession  that  was  not 
true.  For  these  reasons  I  am  of  opinion  tliat  there  should 
be  a  new^  trial. 

LoNGLEY,  J. — My  first  impression  in  this  case  was  that 
the  learned  judge  had  properly  admitted  the  statement 
of  Hope  Young  made  to  Mr.  Dennison,  the  represen- 
tative of  the  Attorney-General  in  Digby  county.  I  am 
disposed  to  think  that  the  doctrine  of  shutting  out  state- 
ments made  by  accused  persons  has  been  carried  to  undue 
lengths  of  late,  and  it  inevitably  happens  that  few  oppor- 
tunities are  offered  to  obtain  authoritative  and  well  con- 
sidered judgments  of  appellate  courts  on  this  point,  because 
the  shutting  out  of  the  statement  in  most  cases  leads  to 
acquittal,  and  the  Crown  is  precluded  from  obtaining  a 
review  of  the  judge's  decision. 

But  after  a  full  consideration  of  the  circumstances,  so 
fully  and  clearly  detailed  by  the  learned  judge  in  his 
statement  of  the  case  reserved,  I  am  inclined  to  think 
there  is  a  serious  question  as  to  whether  the  statement 
was  received  in  this  case  in  accordance  with  the  recognized 
principles  of  law  governing  such  cases.  A  few  things  may 
be  predicated  on  this  point  as  being  established  by  authori- 
tative judicial  decision.  A  police  officer,  after  he  has 
arrested  a  prisoner  charged  with  a  crime,  must  not  cross- 
examine  him  or  put  questions  to  him  on  the  subject  matter 
of  the  offence,  and  if  he  do  so  the  statements  of  the  accused 
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are  not  receivable  against  him.  It  is  equally  well-estab- 
lished that  no  one  can  extract  statements  from  a  prisoner 
charged  with  crime  under  promise  and  inducements  and 
use  these  against  him  on  his  trial,  and  it  is  not  difficult  to 
see  that  there  aie  obviously  sound  reasons  for  these  rules. 

But  there  is  a  thiid  rule,  equally  authoritatively  estab- 
lished and  equally  sound  in  principle,  namely :  that  one 
person  cannot  approach  a  prisoner  and  hold  out  induce- 
ments to  make  a  statement,  and  then,  retiring  from  the 
scene,  have  the  pri.soner,  under  the  influence  of  these  former 
inducements,  make  what  appears  to  be  a  voluntary  state- 
ment to  the  same  effect  to  a  third  party.  If  this  were 
permitted  then  the  rule  respecting  the  admissibility  of 
statements  made  under  piomises  or  inducements  could  be 
absolutely  evaded. 

This  third  rule  or  principle  is  applicable  to  the  present 
case.  The  statement  made  by  the  accused  to  Mr.  Denni- 
3()n  bore  on  its  face,  and  in  the  immediate  incidents  of  its 
reception,  the  appearance  of  having  been  freely  and  volun- 
tarily made,  and  if  there  had  been  no  evidence  on  that 
subject  except  Mr.  Dennison's,  I  think  it  would  have  been 
in  the  category  of  admissible  statements ;  but  in  this  case 
the  evidence  discloses  that  less  than  an  hour  previously  to 
this  statement  to  Mr.  Deimison,  Mr.  Power,  a  provincial 
detective,  detailed  by  the  Attorney-General  to  investigate 
the  case,  had  obtained  an  interview  with  the  prisoner  in 
the  cell,  and  had  intimated  to  her  that  her  former  state- 
ment that  the  deceased  child  had  been  carried  ofl*  and 
hidden  by  tramps  would  not  be  believed,  and  also  that  if 
t'le  child  died  in  the  housa  by  some  natural  cause  she 
would  not  be  guilty  of  murder.  A  few  minutes  after  this 
interview  with  Powei,  in  which  he  says,  "  She  broke  down/ 
the  prisoner  recjuested  the  jailor  s  wife  to  send  for  Mr 
Dennison.  Within  half  an  hour  Mr.  Dennison  arrived  and 
took  her  statement,  made,  it  would  appear,  voluntarily. 
But  as  the  whole  tenor  of  this  statement  was  exactly  in 
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the  lines  which  Power  had  suggested  would  free  her  from 
the  charge  of  murder,  namely,  that  *'  the  child  had  died  in 
the  house  of  some  natural  cause,"  it  is  not  easy  to  dis- 
associate the  influence  of  Power  from  the  statement  made 
to  Dennison.  If  it  be  a  fact  that  the  statement  to  Denni- 
son  was  the  direct  and  acknowledged  result  of  the  induce- 
ment or  influence  of  Power,  then  I  think  there  could  be 
no  doubt  that  the  statement  to  Dennison  would  be  inad- 
missible. That  has  been  judicially  determined.  In  the 
present  case  the  influence  of  Powder  has  to  be  inferred  from 
the  circumstances.  I  cannot  help  thinking  the  incidents  of 
nearness  of  time  and  the  correspondence  of  the  statement 
to  Dennison  with  Power's  suggestion,  point  very  strongly  to 
the  connection  between  Power's  influence  and  the  state- 
ment made  to  Mr.  Dennison, — so  strongly,  indeed,  as  to 
make  it  inadmissible  under  the  law\ 

I  have  no  alternative  in  this  view,  but  to  hold  that  the 
statement  was  wrongly  admitted,  and  that  it  constituted 
such  an  important  factor  in  the  trial  as  to  vitiate  the  ver- 
dict and  make  a  new  trial  necessary. 

TowNSHEND,  J. — With  great  respect,  I  differ  entirely 
from  the  opinions  of  the  members  of  the  court  just 
delivered.  I  differ  from  them  both  as  to  principles  and  as 
to  the  conclusions  arrived  at. 

The  learned  judge  has  reserved  for  the  consideration 
of  the  court  three  questions  : 

(1.)  Was  the  opinion  evidence  of  the  medical  men 
improperly  received  in  view  of  the  fact  that  the  tests 
referred  to  in  the  examination  by  Mr.  Munro  were  not 
made  ? 

(2.)  Was  the  statement  niade  by  her  and  committed 
to  writing  by  Dennison,  and  verified  by  him,  improperly 
received  under  the  circumstances  ? 

(3  )  Were  my  findings  above  indicated  on  that  branch 
warranted  by  the  evidence  ? 

With  regard  to  the  first,  I  think  there  is  no  difficulty 
in  holding  that  the  judge  properly  received  the  evidence 
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coming  as  it  did  from  medical  men,  who  had,  themselves, 
made  the  examination  of  the  body  of  deceased — that  they 
had  not  made  certain  tests  as  to  the  cause  of  death  sug- 
gested b}^  prisoner  s  counsel  only  affects  the  weight  of  the 
evidence  they  gave,  and  was  a  subject  for  the  consideration 
of  the  jury,  but  in  no  way  affected  its  admissibility.  It 
might  have  been  and  probably  was  argued  before  the  jury 
that  very  much  less  reliance  could  be  placed  on  their 
opinions  in  view  of  their  failure  to  apply  well  recognized 
tests  to  determine  the  cause  of  death,  but  to  entirely  reject 
it  for  that  reason  would  clearly  have  been  erroneous. 

The  third  question  must  necessarily  be  answered  before 
dealinor  with  the  second.  If  the  findinor  was  not  warranted 
by  the  evidence  then  it  follows  as  a  matter  of  course  that 
the  statement  of  the  accused  testified  to  by  Dennison  ought 
not  to  have  been  admitted.  The  learned  judge  has  very 
fully  reported  for  the  information  of  the  court,  the  reasons 
for  his  finding.  He  states  that  no  question  was  raised  as 
to  the  correctness  of  the  statement  written  by  Dennison, 
and  that  it  was  conceded  that  the  determination  of  the 
facts  as  to  what  took  place  when  it  was  made  was  a  matter 
wholly  for  his  decision.  There  can  be  no  doubt  on  that  point 
He  then  proceeded  with  great  force  exhaustively  to  explain 
the  reasons  which  induced  him  to  accept  Dennison's  version 
of  all  that  took  place,  and  to  reject  the  account  of  Nichols 
without  expressing  any  doubt  as  to  the  correctness  of  his 
conclusion.  Then,  on  what  grounds  are  we  asked  to  reverse 
his  finding  on  a  question  eminently  for  his  decision,  when 
he  has  before  him  the  witnesses,  their  character,  their  con- 
duct and  all  the  surrounding  circumstances  in  a  way  that 
we  cannot  have  them  here  ?  So  far  as  I  understand  the 
only  one  suggested  was  that  the  burden  of  proof  was  upon 
the  Crown,  and  that  inasmuch  as  there  was  only  the  testi- 
mony of  one  witness  against  the  other  that  prerequisite 
had  not  been  complied  with.  The  only  obligation  on  the 
part  of  the  Cro  vn  was,  before  such  a  statement  could  be 
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admitted,  to  satisfy  the  judge  that  it  had  not  heen  obtained 
by  any  unfair  means,  or  by  taking  any  unjust  advantage 
of  the  accused  ;  that  it  was  voluntarily  made  without  the 
inducement  of  any  promise,  and  withcut  threat  or  com- 
pulsion of  any  kind.  If  Deiwison's  testimony  be  accepted 
as  true,  then,  in  all  respects,  the  Crown  gave  evidence  which 
had  satisfactorily  disposed  of  any  such  objection,  and  the 
statement  of  the  accused  was  rightly  received.  In  the 
ease  of  The  Queen  v.  Tliompson,  (1893)  2  Q.  B.  12,  Cave  J., 
in  delivering  the  judgment  of  the  court,  says  : 

"The  material  question  consecjuently  is  whether  the 
confession  has  been  obtained  by  the  influence  of  hope  or 
fear,  and  the  evidence  to  this  point  being  in  its  nature 
preliminary,  is  addressed  to  the  judge,  who  will  require 
the  prosecutor  to  show  affirmatively  to  his  satisfaction 
that  the  statement  was  not  made  under  the  influence  of 
an  improper  inducement,  and  who,  in  the  event  of  any 
doubt  subsisting  on  this  head,  will  reject  the  confession.'* 

Later  on,  he  says  : 

"These  principles  are  restated,  and  affirmed  by  the 
present  Lord  Chief  Justice  in  Rex  v.  Fenvell,  7  Q.  B.  1). 
147,  in  the  following  words  :  *  The  rule  laid  down  in  Russell 
on  Crimes  is  that  a  confession,  in  order  to  be  admissible, 
must  be  free  and  voluntary,  that  it  must  not  be  extracted 
by  any  threats  or  violence,  nor  obtained  by  any  direct  or 
implied  promises,  however  slight,  nor  by  the  exertion  of  any 
improper  influence.  It  is  well  known  that  the  chapter  of 
Rrutsell  on  Crimes  containing  that  passage  was  written  by 
Sir  E.  V.  Williams — a  great  authority   in  these  matters." 

It  was,  therefore,  for  the  judge  to  be  satisfied  on  this 
question,  and  I  am  of  opinion  that  the  evidence  warranted 
the  judge  in  making  the  finding  he  did. 

The  answer  to  question  number  three  would  be  a  suffi- 
cient answer  to  number  two,  except  for  one  reason  urged 
on  behalf  of  the  accused,  that  is  to  say,  the  circumstance 
that  the  Detective  Power  had  interviewed  the  accused 
immediately  before,  and  had  held  out  inducement  to  her 
to  make  a  statement,  and  it  is   contended  that  she  still 
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remained  under  the  influence  of  what  Power  had  said  to 
her,  when  she  gave  the  written  statement  to  Dennison. 
It  is  important  to  notice  what  the  trial  judge  says  in 
regard  to  this : 

"  The  lapse  of  time,  the  ^presence  and  benefit  of  her 
counsel  in  the  interim^  and  the  pains  taken  by  Dennison, 
to  elict  an  assurance  from  her  that  the  statement  she  was 
about  to  make  was  purely  voluntary,  and  made  without 
any  inducement  whatever,  and  her  assurance  to  that  effect, 
and  the  fact  that  it  was  made  as  I  believe  under  the 
guidance,  as  Dennison  in  effect  says,  or  at  least  yntii  the 
sanction  of  her  counsel — these  and  other  conclusions  I 
have  adverted  to,  led  me  to  find  that  she  was, 
at  the  time,  free  from  any  influence  Pow  rs  interview 
may  have  occasioned,  and  therefore  her  statement  ought 
to  be  received  in  evidence." 

Now  it  seems  to  me  sound  reasons  for  accepting  this 
statement  could  not  be  more  forcibly  stated,  and  that  the 
court  would  not  be  justified  in  deciding  otherwise,  unless 
prepared  to  set  aside  the  learned  judge's  conclusions  on  the 
preliminary  (juestion.  He  lays  much  stress,  as  I  should 
have  done,  on  the  presence  and  conduct  of  Nichols,  her 
counsel,  and  believes  Dennison  that  the  statement  was 
made  at  Nichols'  suggestion,  and  discredits  the  latters 
denial.  Are  we  prepared  to  say  the  judge  was  wrong  ? 
If  so,  let  the  reason  be  stated  why  he  was  wrong  in  credit- 
ing one,  and  discrediting  the  other  ?  If  he  was  not  wrong 
then,  in  my  view,  there  was  no  semblance  of  reason  for  reject- 
ing the  statement.  Nichols  attempted  to  evade  the  effect 
of  his  actions  by  saying  that  he  had  lost  control  over  his 
client.  The  judge  did  not  believe  this  excuse,  and  pointed 
to  the  fact,  not  denied,  that  he  remained  while  it  was  being 
written  down,  and  requested  Dennison  not  to  cross-examine 
the  prisoner,  and  then,  at  the  conclusion,  entered  a  protest 
If  he  had,  as  he  says,  ceesed  to  act  for  her,  why 
did  he  remain  and  take  a  further  interest  in  what  was 
going  on  ?  I  do  not  deem  it  necessary  to  comment  further 
in  view  of  the  very  full  reasons  stated  by  the  judge  for 
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his  actions.  In  this  connection  it  may  be  useful  to  con- 
sider just  what  occurred  between  the  accused  and  Power, 
atd  the  effect  of  the  statement  made  later  to  Dennison  on 
the  questions  of  her  guilt.     Power  says  : 

"  I  told  her  I  was  sent  down  by  the  crown  officers,  the 
Attorney-General,  to  investigate  particularly  about  the 
tramps,  and  if  she  could  give  me  any  information  about  it, 
it  would  probably  serve  her  as  well  as  other  ends,"  and 
some  "  further  conversation  along  that  line,  and  she  com- 
menced to  cry." 

Power  was  not  permitted  to  state  anything  further 
about  his  interview.  He  was  asked  on  being  recalled  the 
next  day : 

"  Have  you  exhausted  all  that  took  place,  all  you 
have  any  recollection  of  taking  place  before  her  statement  ?" 
A.     "  I  have  no  recollection  of  anything  else." 

On  cross-examination  he  says* 

"  I  remember  saying  to  her  that  if  the  child  died  in  the 
house  by  soine  natural  cause,  she  would  not  be  guilty  of 
murder." 

"  The  tramp  story  was  abroad  in  Halifax,  and  else- 
where, and  I  was  sent  down  for  that  purpose,  and  that 
alone,  and  it  was  for  that  purpose  I  went  to  this  woman, 
and  was  very  careful.  I  never  made  any  attempt  to  induce 
her  to  make  any  statement  whatever." 

After  an  exhaustive  cross-examination  on  this  subject 
the  above  extracts  contain  substantially  all  that  occurred 
between  Power  and  the  accused,  other  than  any  statement 
which  was  not  received  in  evidence. 

Now,  coming  to  Dennison's  evidence  as  to  what  took 
place  prior  to  her  making  the  statement,  he  says : 

"As  a  matter  of  fact  Mr.  Nichols  called  me  into  the 
cell ;"  he  said  to  the  prisoner  "  Now  you  tell  him  what  you 
have  told  me."  "  She  commenced  to  tell  me,  and  made  a 
statement;"  before  going  further,  I  stopped  her  and  said  : 
"  Are  you  making  this  statement  voluntarily  ?"  and  she 
said  '•  I  am."  I  further  asked  her  if  any  inducement  had 
been  offered  to  her  to  induce  her  to  make  this  statement ; 
she  said  "  No."  I  said  then  you  are  making  this  state- 
ment of  your  own  free  will  ?",  and  she  said  "  I  am." 
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That  this  preliminary  conversation  took  place  between 
Dennison  and  the  prisoner  in  the  presence  of  her  solicitor 
has  not  been  denied,  and  the  learned  judge  accepted  it  as 
true.  Such  being  the  actual  situation,  what  more  is  required 
to  justify  the  admission  of  the  written  statement  ?  It  Is 
said  it  does  not  appear  that  any  warning  was  given  to 
her  that  what  she  might  say  could  be  used  against 
her  ?  From  all  that  took  place  it  seems  to  me  sufficient 
caution  was  observed  ;  but  when  it  is  considered  that  it 
was  made  in  the  presence  of  her  counsel,  and  immediately 
after  his  interview  with  her,  it  is  certainly  fair  to  assume, 
if  more  was  necessary,  that  he  would  advise  her  that  she 
must  be  careful,  as  all  she  said  could  be  used  against  her 
on  her  trial.  The  statement  itself,  so  far  from  being  a 
confession  of  her  guilt,  is  in  effect,  if  true,  her  exculpation. 

It  proves,  according  to  her  story,  that  the  child  died  a 
natural  death,  and  that  what  she  did  m  concealing  the 
body  was  through  fear.  It  assisted  the  prosecution  and 
involved  herself  to  the  extent  of  her  admission  that  she 
placed  the  dead  child  where  she  was  afterwards  found. 

Volumes  might  be  written  on  this  subject  made  up  of 
extracts  from  the  numerous  cases  which  have  come  before 
the  courts.  The  judges  have,  at  different  times,  differed  as 
to  what  should  be  proved,  and  what  disproved  before  the 
reception  of  such  confessions  or  admissions,  and  doubtless 
there  are  expressions  from  individual  judges  to  be  found 
therein  requiring  more  stringent  precautions  in  the  recep- 
tion of  confessions  than  those  already  stated,  8uch  as  warn- 
ing the  prisoners  before  any  admis.sions  are  made,  but  I 
think  all  these  must  be  read  as  applying  to  the  particular 
circumstances  of  the  case  under  consideration,  and  that 
the  rule  already  cited  from  Russell  on  Crimes  must  be 
accepted  as  the  law  of  this  subject.  Judged  by  this  stan- 
dard, and  keeping  in  mind  that  it  was  a  question  peculiarily 
for  the  decision  of  the  presiding  judge,  it  seems  to  m® 
impossible  to  reach  any  other  conclusion  than  he  did,  and 
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that  the  statement  was  properly  received.  A  fact  not  to 
be  overlooked  is  that  already  alluded  to  that  it  was  not 
in  any  sense  a  confession  of  guilt,  but  a  statement  which 
she  believed  no  doubt  would  exculpate  her.  The  readiness 
with  which  she  allowed  the  statement  to  be  put  in  writing, 
together  with  her  answer  to  the  repeated  questions  of 
Dennison  whether  it  was  purely  voluntary,  and  without 
any  inducement  whatever,  dispensed,  I  think,  with  any 
further  warning,  if  in  any  case  necessary.  Dennison,  who 
had  been  crown  prosecutor  for  years,  says,  "  I  was  endea- 
vouring to  see  that  nothing  was  done  whereby  the  prisoner 
could  be  compromised.  I  wanted  a  free  and  voluntary 
statement.'*  Unless  we  are  prepared  to  utterly  discredit 
Dennison,  there  seems  to  be  no  doubt  all  proper  precautions 
were  taken  before  the  statement  was  reduced  to  writing. 
In  preparing  an  opinion  on  a  question  of  this  kind,  it 
would  be  futile  to  quote  passage  after  passage  from  the 
many  decisions  not  always  in  accord.  I  have  thought  it 
sufficient  to  refer  to  one  or  two  cases,  and  I  will  conclude 
with  two  of  these  in  support  of  the  views  I  have  adopted, 
both  of  these  leading  authorities,  and  by  strong  courts. 

In  Regina  v.  Elliott,  31  Ont.  14,  Boyd,  C,  in  giving 
the  judgment  of  the  court,  says  : 

"  The  great  weight  of  authority  is  in  supuort  of  the 
conclusion  that  answers -given  in  response  to  the  officer  in 
charge  are  to  be  received  as  evidence,  so  long  as  they  are 
not  evoked  or  extorted  by  inducement  or  threats,"  and,  in 
conclusion,  he  adds:  "  The  general  principle  is  that  admis- 
rions  made  to  the  officer  in  charge,  even  in  responrfe  to  ques- 
tions, may  be  received,  if  the  presiding  judge  is  satisfied 
that  they  were  not  unduly  or  improperly  obtained,  which 
depends  upon  the  circumstances  of  each  case  " 

He  discusses  both  the  English  and  American  cases,  and 
declares  that  Reyina  v.  Day,  20  Ont  209,  settled  the  law 
in  that  province,  and  had  been  followed  with  approval  by 
a  majority  of  the  judges  of  the  Appellate  Courts  in  the 
province  of  Quebec.  In  the  case  of  The  Queen  v.  Johnson, 
30 — N.  S.  B.  3S. 


Digitized  by 


Google 


466  THE    NOVA   SCOTIA   REPORTS,    1905. 

15  Irish  C.  P.  60,  the  whole  subject  was  most  exhaustively 
discussed,  and  tlie  law  as  declared  by  eight  of  the  judges 
out  of  eleven  is  thus  stated  : 

*'  The  rule  of  law  is  that  admissions  made  by  a  person 
accused  of  a  criminal  offence  are  to  be  received  in  evidence 
against  him  at  the  trial,  provided  they  appear  to  be  purely 
voluntarj',  but  if  they  appear  to  be  produced  by  the  influ- 
ence of  any  threat,  or  inducement  of  a  temporal  nature, 
used  by  a  person  having  authority,  they  cannot  be  received, 
because  the  courts  cannot  be  satisfied  that  they  are  not 
the  result  of  such  threat  or  inducement,  and  therefore  not 
purely  voluntary." 

Then,  at  page  72,  he  adds  : 

•'  That  the  rule  thus  laid  down  does  not  operate  to 
exclude  statements  made  by  accused  persons  in  answer  to 
questions  put  t(3  them,  whether  by  persons  in  authority  or 
by  others,  though  not  preceded  by  any  caution,  has  been 
repeatedly  decided." 

The  above  principles  were  stated  after  a  most  thorough 
and  full  discussion  of  all  the  English  and  Irish  cases,  and 
supported  by  decisions  of  the  most  eminent  judges  and 
courts. 

In  my  opinion  the  rulings  and  decision  of  the  presiding 
judge  was  correct  in  all  respects,  and  the  conviction  of 
the  prisoner  should  stand. 

Conviction  quaahed,  and  new  trinl  ordered. 
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Farlinger  V.  Ingraham. 

Before  Townshend,  Meagher,  and  Russell,  JJ. 

Collection  Act—R,  S,  ( i<)Oo)  c.  182^  s.  28— Rights  of  assignee  as  against 
sheriff  levying  under  execution. 

The  as^i^iment  made  by  a  debtor  under  the  provision  s  of  the  Collec- 
tion Act,  R.  S.  (1900)  c.  182,  s.  28,  is  to  be  regarded  as  part  of  the 
leg-Hl  process  provided  by  the  statute  to  enable  the  creditor  to  en- 
force payment  of  his  debt,  and  essentially  differs  from,  and  is  in 
no  way  analag-ous  to,  a  voluntary  assigfnment,  and  is  not  subject  to 
the  provisions  of  the  Bills  of  Sale  Act  requiring  an  affidavit  of  bona 
fides  or  other  requirements  of  the  act. 

he  assignee  in  such  case  does  not  take  his  rights  under  the  assignor, 
so  as  to  be  bound  or  affected  by  his  fraudulent  act,  but  as  a  judge- 
ment creditor  enforcing  his  statutable  remedy,  and  he  may  in  that 
capacity  attack  any  previous  fraudulent  conveyance  made  by  his 
assignor. 

The  assignment  so  obtained  confers  upon  the  judgment  creditor  an 
absolute  title  to  the  property  assigned  in  trust  to  satisfy  hib  judg- 
ment, and,  in  the  next  place,  to  hold  the  balance  for  the  benefit  of 
those  beneficially  entitled  thereto. 

An  assignee  under  the  Act,  who  has  taken  possession  under  his  assign- 
ment, is  entitled  to  recover  against  the  sheriff  levying  under  execu 
tions  placed  in  "his  hands  subsequently  to  the  date  of  the  assignment. 

Appeal  from  the  following  opinion  of  Graham,  E.  J.: 

On  the  11th.  of  November,  1903,  Vassallo  conveyed 
personal  property  to  Thompson  by  bill  of  sale  for  $3400.00. 

On  the  241  h  December,  1903,  Farlinger  recovered 
judgment  against  Vassallo  for  the  sum  of  S1480.10. 

On  the  2nd  January,  1904,  the  plaintiff,  under  the 
Collediov  Acty  took  from  VasvSallo  a  bill  of  sale  or  transfer 
of  his  goods  in  trust  to  pay  the  debt  due  to  him  from 
Vassallo. 

On  the  4th  day  of  March,  1905,  by  judgment  of  this 
court,  in  the  action  of  Farlinger  v.  Thovipmn,  Farlinger, 
ou  the  strength  of  his  judgment,  and  having  issued  an 
execution,  had  Thompson's  bill  of  sale  set  aside  and  declared 
void  as  against  creditors  as  a  fraudulent  preference  under 
B.  S.  (1900),  chap.  145,  sec.  4. 

On  the  c"rd  day  of  April,  1905,  the  sheriff  levied  under 
four  executions,  one  of  them  being  Thompson's,  against 
Vassallo  ;  and  under  The  Creditors  Relief  Act,  (1903)  chap. 
14,  these  creditors  would  share  i^ro  rata  in  the  proceeds 
of  Vassallo  8  goods.     Farlinger,  however,  has  brought  this 
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action  against  the  sheriff,  claiming  priority  by  virtue  of 
his  transfer  of  2nd  January,  1904. 

I  think  it  is  clear  that  Farlinger  could  not,  under  K  S. 
(1900),  chap.  145,  sec.  'I,  (as  he  could  not  under  Statute 
13  Eliz.  c.  5)  as  a  subsequent  grantee,  have  Thompj?ons 
prior  bill  of  sale  set. aside.  He  took  subject  to  that  bill  of 
sale,  which  was  good  as  against  every  one  but  creditors. 
It  was  necessary  for  him  to  have  had  a  judgment  and  to 
have  issued  execution.  Of  course,  if  he  had  sued  on 
behalf  of  himself  and  all  the  other  creditors,  he  could  have 
succeeded  without  such  a  judgment ;  but  then  all  the 
creditors  would  have  been  entitled  to  participate. 

However,  he  did  succeed  in  that  action,  because  he  had 
a  judgment  and  an  execution  issued.  Now,  he  says  that, 
having  set  it  aside  because  he  was  such  judgment  creditx>r, 
he  is  entitled  to  hold  the  property  under  his  bill  of  sale  or 
transfer,  notwithstanding  Thompson's  prior  bill  of  sale. 

But,  while  Thompson's  bill  of  sale  was  void  as  against 
creditors,  of  whom  Farlinger  was  one,  and  their  executions, 
it  was  good  as  against  subsequent  grantees  and  their  bills 
of  sale,  and  nothing  could  pass  from  Vassallo  to  Farlinger 
qua  grantee.  There  is  no  difference,  in  my  opinion, 
between  the  bill  of  sale  given  to  Farlinger  under  the  Col- 
lection  Act  and  an  ordinary  bill  of  sale,  so  far  as  this 
question  is  concerned.  For  reasons  mentioned  in  authori- 
ties to  be  quoted  presently,  while  statutory  trustees  for 
creditors  generally,  with  power  to  preserve  the  estate, 
may  bring  an  action  under  such  statutes  as  the  Statute, 
13  Eliz.  Chap.  5,  or  as  the  Assignments  Act,  R.  S.  (1900) 
c.  145,  to  have  prior  instruments  set  aside  as  constituting 
a  fraudulent  preference,  an  ordinary  grantee,  or  a  grantee 
under  the  Collection  Act,  takes  under  the  debtor,  and  does 
not  represent  the  creditors,  and  has  no  right  to  attack 
prior  instruments. 

In  May  on  Fraudulent  Alienations,  page  472,  it  is 
said  : 

*•  No  one  but  a  creditor  or  his  representatives  can  take 
advantage  of  a  disposition  of  property  being  void  under 
13  Eliz.  Chap.  5.  Although  void  as  against  them,  the 
transaction  is  perfectly  valid  and  binding  between  the 
parties  themselves,  and  a  deed  void  against  purchasers 
**  (under  27  Eliz.  Chap.  4)"  or  creditors  is  valid  for  all 
other  purposes  unless  the  transaction  is  tainted  by  fraud 
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as  to  necessitate  the  avoidance  of  the  transaction  in  toto, 
etc" 

In  Robinsoii  v.  McDonald,  3  B.  &  Aid.  136,  Lord 
Tenterden  said  : 

"  The  bill  of  sale  might  be  void  under  the  Statute  of 
Elizabeth  as  against  creditors,  but  not  as  against  the 
parties  who  executed  it,  and  their  assignees  are  in  this 
respect  in  no  better  situation." 

In  CuHia  v.  Price,  12  Ves.  103,  Sir  W.  Grant  said: 
"  For  every  other  purpose  it  is  good.  Satisfy  the  creditors 
and  the  settlement  stands." 

I  refer  also  to  Besaey  v.  Windliam,  6  Q.  B.  106,  and 
White  V.  jaorria,  11  C.  B.  1015. 

I  follow  what  was  said  by  Strong,  J.,  in  McCaU  v. 
McDonald,  13  S.  C.  C.  247,  at  page  256,  "  as  regards,  etc." 
He  refers,  it  is  true,  to  a  former  decision  in  that  passage, 
namely,  Bwrland  v.  Moffatt,  11  S.  C.  C.  76,  which  was 
afterwards  overruled  by  the  Privy  Council  in  Porteous  v. 
Reynar,  13  A.  C.  131 ;  both  of  these  are  decisions  in  respect 
to  the  proper  construction  to  be  given  to  a  provision  of 
law  in  force  in  Quebec.  So  far  as  Strong,  J.  was  enunci-. 
ating  the  principles  of  the  law  of  England  in  that  passage, 
or  in  Burland  v.  Moffatt,  his  view  has  never  been  ques- 
tioned. This  is  plain  from  Porteous  v.  Reynar,  at  p.  132. 
McCaU  V.  McDonald  was  a  case  of  an  assignee  for  the 
general  benefit  of  creditors  under  a  statute,  and  such  an 
assignee  may  attack  a  transaction  claimed  to  be  void  as 
against  creditors.  He  represents,  it  was  held,  all  the 
creditors. 

The  case  of  McMaater  v.  Clare,  7  Gr.  550,  which  Strong, 
J.  supports,  is  in  point.  The  plaintiff  contends  that  this 
statute  means  that  the  Thompson  i  ill  of  sale  was  void  to 
all  intents  and  purposes ;  and  he  cites  a  ca-e  in  the  Queen's 
Bench,  Richards  v  James,  L.  R.  2  Q.  B.  285,  under  the 
Eng'ish  Bills  of  Sales  Act.  I  think  that  the  case  of  Exp. 
Bkuherg,  In  re  Toombs,  23  Ch.  D.  258,  more  closely  resem- 
bles this  case.  I  also  refer  to  Artistic  Color  Printing  Co,, 
21  Ch.  D.  510.  These  are  decisions  of  the  Court  of  Appeal. 
In  the  former  case,  Jessel,  M.  R.  said  : 

"  What  is  the  meaning  of  being  fraudulent  and  void 

as  against'   a  person    who   has   a   security   upon    or  a 

demand  against  the  goods  ?     Surely,  it  must  mean  '  void, 

in  order  to  give  effect  to  that  security  or  that  demand. 
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I  cannot  understand  the  words  '  as  against '  in  any  other 
sense.  If  it  meant  'void  to  all  intents  and  purposes,' 
why  did  not  the  act  ^y  so  ?  If  the  bill  of  sale  is  to  be 
void  as  against  the  sheriff,  that  must  mean  '  void  for  the 
purpose  of  letting  in  his  claim.'  That  is  the  obvious 
meaning.  The  bill  of  sale  remains  good  as  against  the 
person  who  gave  it.  That  seems  to  me  to  be  the  meaniDg 
of  declaring  a  deed  to  be  fraudulent  and  void  as  against  a 
particular  person  ;  it  makes  it  void  merely  to  the  extent 
of  his  claim.  The  result  would  be  that  if  an  execution 
was  put  in  without  any  bankruptcy  of  the  grantor,  the 
execution  creditor  must  be  satisfied  out  of  the  goods  in 
*  priority  to  the  bill  of  sale  holder.  If  the  sheriff  sold  the 
goods  for  £100,  and  £10  onlj'^  was  due  to  the  execution 
creditor,  why  should  the  execution  debtor  be  entitled  to 
the  surplus  and  to  say  that  the  bill  of  sale  was  void  as 
against  him,  although  it  was  not  void  before  the  execution 
was  levied  ?  So,^gain,  if  th »  execution  was  sued  out  by 
the  bill  of  sale  holder,  why  should  the  grantor  be  able  to 
avoid  the  security  ?" 

Hue  v.  French,  26  L.  J.,  Ch.  317  does  not  countenance 
the  proposition  that  a  bill  of  sale,  void  under  the  Statute 
of  Elizabeth,  is  void  altogether,  but  only  void  a?  against 
creditors  ;  but  shows  that  the  executors  of  the  person  giv- 
ing the  fraudulent  conveyance  would  hold  the  assets  as 
assets  for  the  creditors 

If,  in  the  illustration  used  by  Sir  George  Jessel,  the 
execution  creditor  would  not  have  the  surplus,  he  could 
not  assign  it.  His  assignee  would  only  take  subject  to 
the  prior  bill  of  sale,  good  enough,  except  as  against  credi- 
tors with  executions.  It  is  true  that  Farlinger  is  a  judg- 
ment creditor  as  well  as  a  grantee.  But  the  decree  only 
clears  away  the  fraudulent  bill  of  sale  given  to  Thompson, 
so  tha"  the  property  may  be  taken  under  execution.  It 
did  nothing,  and  could  do  nothiug  under  the  principles 
stated  by  Sir  George  Jessel  and  others,  to  help  out  the 
subsequent  bill  of  sale  or  assignment  to  Farlinger. 

As  I  have  intimated,  I  do  not  think  that  a  person  who 
gets  property  assigned  to  him  after  an  examination  under 
the  Collection  Act  is  in  a  better  position  than  the  person 
who  gets  an  ordinary  bill  of  sale.  He  only  takes  such 
rights  in  the  assigned  property  as  the  assignor  had,  at  the 
time  of  the  assignment,  subject  to  all  existing  equities, 


Digitized  by 


Google 


FARLINGER    V.    INGRAHAM.  471 

3  A.  &  E.  Encyc.  45.  That  statute  does  not  put  such  an 
assignee  in  a  better  position. 

I  am  of  the  opinion  that  a  transfer  made  by  a  debtor 
after  the  examination  under  the  Collection  Act  is  open  to 
attack  as  a  fraudulent  preference.  The  fact  that  it  is 
permitted  by  the  Collection  Act  is  not  an  answer.  That 
provision  would  be  held  to  be  applicable  to  persons  other 
than  those  who  are  insolvents.  Insolvents  cannot  give 
preferences  in  any  case.  It  is  novel  that  Thompson's  bill 
of  sale  should  be  held  void  as  constituting  a  preference  as 
against  creditors,  and  that  one  given  subsequently  should 
not  constitute  a  preference  as  against  creditors.  I  think 
it  is  bad  on  this  ground.  It  is  also  novel  that  every 
execution  creditor  may  only  be  satisfied  pro  rata  under 
the  Creditors*  Relief  Act,  but  by  obtaining  an  assignment 
after  an  execution  and  no  goods  returned  he  does  not  have 
to  share  with  the  other  execution  creditors ;  but  perhaps 
that  is  a  cambs  omisaus. 

At  the  trial  I  allowed  an  amendment  moved  in  pur- 
suance of  notice,  in  fact  it  was  not  opposed,  to  the  effect 
that  the  assignment  under  the  Collection  Act  was  a  bill  of 
sale.  And  that  under  the  Bills  of  Sales  Act,  it  was  void 
as  against  creditors  because  there  was  no  affidavit  of  bona 
Ades,  I  think  an  affidavit  of  bona  fides  is  necessary. 
This  assignment  is  not  included  in  the  exceptions  contained 
in  the  Bills  of  Sales  Act,  chap.  142,  sec.  2.  An  assign- 
ment to  creditors  under  the  Indigent  Debtors*  Act  is 
excepted.  If  the  assignment  in  Archibald  v.  Hiibley,  18 
S.  C.  C,  p.  116  comes  under  the  provisions  of  the  Bills  of 
Sales  Act,  I  think  this  instrument  should  also  be  held  to 
come  under  it. 

For  the  foregoing  reasons  I  think  that  the  plaintiff's 
action  should  be  dismissed  and  with  costs. 

1905,  Dec.  4th.  J.  J.  Ritchie,  K.  C,  and  C  P.  Fuller- 
ion,  in  support  of  appeal.  We  are  not  in  the  position  of 
an  ordinary  assignee.  Here  we  are  claiming  as  a  creditor 
under  a  statute  which  gave  certain  facilities  to  creditors 
for  the  collection  of  their  debts.  McCall  v.  McDonald,  13 
S.  C.  R.  247. 

A,  Drysdale,  K.  C,  and  H.  P.  Duehemin,  contra.  If 
this  is  an  ancillary  process  in  the  nature  of  an  execution 
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the  Creditors'  Relief  Act  cuts  out  the  plaintiff.  An  assign- 
ment to  one  does  not  give  any  right  to  attack  a  fraudulent 
preference.  The  only  rights  the  plaintiff  acquired  by  his 
decree  setting  aside  the  bill  of  sale  was  a  right  as  a  credi- 
tor, and  the  sheriff  represents  all  creditors.  The  effect  of 
the  Collection  Act  is  not  to  create  the  assignee  a  trustee 
for  creditors,  and  the  mere  fact  that  he  takes  the  assign- 
ment under  the  act  does  not  put  him  in  any  better  posi- 
tion than  any  other  assignee  who  does  not  take  for  the 
benefit  of  creditors.  McCall  v.  McBonaM.  13  S.  C.  R 
247  ;  Wier  v.  Wilson.  6  Grant  Ch.  630;  Mallock  v.  PlunkeU, 

9  Grant  Ch.  556 ;  Kerr  v.  Bayne,  11  Grant  Ch.  423;  i?. 
S.  N,  8.  (1900)  ch.  182,  ss.  8-28.  Under  Farlinger  v. 
Thomj)sork  all  the  creditors  have  a  right  to  share  in  Vas- 
sallos  property.  Bums  v.  Davidson,  21  O.  R  550; 
Cxirtis  v.  Price,  12  Ves.  103;  Parker  on  Frauds,  pp.  232, 
235  ;  May  on  Fraudulent  Conveyances,  p.  515  ;  Am,  & 
Eng,  Ency.  of  Law,  vol.  3,  p.  45.  This  assignment  does 
not  come  within  the  exception  in  the  Bills  of  Sales  Act, 
to  which  an  affidavit  of  bona  fides  is  not  necessary.  B.  S. 
iV.  Sf.  (1900)  ch.  145  ;  Clarkson  v.  McManus,  25  S.  C.  R 
104  ;  Parker  on  Frauds,  p.  19. 

J.  J.  Ritchie,  K.  C,  in  reply.  The  sheriff  represents 
only  creditors  coming  in  within  thirty  days.  We  are 
entitled  to  a  priority  under  the  Collection  Act.  This  is 
not  property  taken  under  execution  and  therefore  we  are 
not  within  the  Creditors'  Relief  Act  We  had  acquired 
the  property  bona  fide  before  we  had  notice  of  the  prior 
executions  and  before  any  levy  had  been  made  under 
these  executions,  Parke  v.  St  George,  2  0.  R.  342 ;  IS.  G 

10  O.  A.  R.  490. 

1906,  January  6th.  TowxsHEND,  J. — This  is  an  appeal 
from  the  decision  of  Graham,  E.  J.  in  favor  of  defendant, 
sheriff  of  Cape  Breton  County.  The  plaintiff  recovered 
judgment  on  the  24th  December,  1903,  for  $1,480  against 
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one  Vaasallo.  Vassallo  had,  on  the  11th  November  pre- 
vious, by  bill  of  sale,  conveyed  all  his  personal  property  to 
one  Thompson.  The  plaintiff  took  execution  on  his  judg- 
ment, which  was  returned  unsatisfied,  and,  on  the  2nd 
January,  1904,  took  proceedings  against  Vassallo  under 
i?.  /S.  c  182,  the  Collection  Act,  with  the  result  that  the 
examiner,  undef  s.  28,  required  him  to  execute  to  plaintiff, 
in  trust,  an  assignment  of  all  his  real  and  personal  pro- 
perty. This  assignment  was  duly  made  and,  on  the  4th 
January,  registered  in  the  oflSce  of  the  Registrar  of  Deeds, 
and,  under  and  by  virtue  of  it,  the  plaintiff,  as  ja  creditor, 
now  claims  the  property  in  question,  seized  and  levied 
upon  by  the  defendant  sheriff  to  satisfy  executions  against 
Vassallo. 

On  the  6th  January,  1904,  plaintiff  commenced  an 
action  against  Thompson,  in  which  Vassallo  was  joined,  to 
set  aside  the  bill  of  sale  above  mentioned  as  fraudulent 
and  void  against  himself  and  creditors,  and,  on  the  4th  day 
of  March,  1905,  on  appeal  to  the  full  court,  a  decree 
was  made  declaring  it  to  be  null  and  void  as  against 
plaintiff  and  all  the  other  creditors  of  Vassallo.  On  the 
20th  March,  1905,  the  plaintiff  entered  and  took  possession 
of  the  property  leaving  a  man  in  charge.  While  so  in 
charge,  on  the  3rd  day  of  April,  the  defendant  levied  upon 
the  property  to  satisfy  several  executions  and  now  holds 
the  same  in  his  custody. 

The  learned  trial  judge  saj's : 

"  I  think  it  clear  that  Farlinger  could  not  under  /?.  S. 
(1900)  c.  145,  s.  4,  (as  he  could  not  under  Statute  13  Eliz., 
c.  5),  as  a  subsequent  grantee,  have  Thompson's  prior  bill 
of  sale  set  aside.  He  took  subject  to  that  bill  of  sale, 
which  was  good  as  against  everyone  but  creditors.  It  was 
necessary  for  him  to  have  a  judgment  and  to  have  issued 
execution.  Of  course,  if  he  ha<l  sued  on  behalf  of  himself 
and  all  the  other  creditors,  he  could  have  succeeded  without 
such  judgment,  but  then  all  the  creditors  would  have  been 
entitled  to  participate." 
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He  further  says : 

*'  But  while  Thompson  s  bill  of  sale  was  void  aa  against 
creditort;,  of  whom  Farlinger  was  one,  and  their  executions, 
it  was  good  as  against  subsequent  grantees  and  their  bills 
of  sale,  and  nothing  could  pass  from  Vassallo  to  Farlinger 
qua  grantee.  There  is  no  difference  in  my  opinion  between 
the  bill  of  sale  given  to  Farlinger  under  the  Collection  Act 
and  an  ordinary  bill  of  sale  so  far  as  this  question  is  con- 
cerned." 

The  basis  of  the  learned  judge's  decision  is  stated  in 
this  last  paragraph  and  if  his  view  is  the  correct  one  then 
plaintiff  cannot  succeed  in  the  action. 

There  are  a  number  of  authorities  cited  for  the  pro- 
position that,  under  an  ordinary  assignment,  the  assignee 
takes  no  greater  right  than  his  assignor,  and  as  a  conse- 
quence the  plaintiff  here  had  no  higher  right  than  Vassallo 
who  made  the  assignment.  The  result  of  this  mode  of 
reasoning  would  be  that  plaintifi'  who  by  legal  process  had 
forced,  first,  Vassallo  to  assign  this  property  to  him,  and 
secondly,  as  a  creditor  had  succeeded  in  setting  aside 
Thompson's  bill  of  sale  as  null  and  void  against  himself 
and  other  creditors  of  Vassallo..  gained  nothing  by  his 
action,  and  that  he  is  simply  relegated  to  the  same  posi- 
tion as  other  creditors. 

In  considering  this  question  it  is  not  necessary  to 
repeat  the  authorities  cited  in  the  decision  below  for  a 
proposition  that  is  not  disputed.  The  point  we  are  now 
called  on  to  decide  is  whether  an  assignment  of  personal 
property  made  by  the  debtor,  not  voluntarily  but  under 
compulsion  of  legal  process,  confers  upon  the  assignee  the 
judgment  creditors  right  which  he  would  not  have  under 
an  ordinary  assignment  voluntarily  made.  Whether  in 
law,  as  stated  by  the  learned  judge,  there  is  no  distinction 
between  them.  No  case  has  been  cited  on  this  point,  and 
it  is  doubtful  whether  it  has  so  far  come  up  for  judicial 
decision.  Certainly  it  has  not  in  this  province  before.  It 
must,  therefore,  be  determined   on  principle  and  analog)'* 
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In  the  first  place,  it  is  important  to  note  that  this  is  the 
case  of  a  judgment  creditor  pursuing  his  legal  remedies  to 
enforce  payment  of  his  claim  against  the  judgment  debtor, 
the  assignor,  and  in  that  'respect  it  bears  no  resemblance 
to  the  case  of  a  voluntary  assignment.  Having  recovered 
judgment  the  statute,  c.  18?,  s.  8,  imposes  on  the  creditor 
among  other  things  the  duty  of  making  an  aflSdavit,  "  that 
he  has  endeavoured,  but  has  been  unable,  to  obtain  satis- 
faction of  such  judgment  by  execution  directed  against 
the  personal  property  of  the  debtor." 

Then  it  is  provided  by  this  statute,  which  took  away 
his  former  right  of  taking  the  debtor's  bodj^  in  satisfac- 
tion, that  he  may  have  the  debtor  brought  before  an 
examiner  and  compelled  to  answer  all  questions  respecting 
his  property,  and  empowers  the  examiner  to  require  the 
debtor  to  execute  an  assignment  of  all  his  real  and  per- 
sonal property  to  the  creditor  in  trust  for  the  payment 
due  on  the  judgment,  &c.,  &c." 

Now  I  regard  this  making  of  such  an  assignment  as 
part  of  the  legal  process  provided  by  statute  to  enable  the 
creditor  to  enforce  payment  of  his  debt,  and  essentially 
different,  and  in  no  way  analogous  to  a  voluntary,  assign- 
ment, and  not  subject  to  the  Bills  of  Sales  Act  If  the 
view  of  the  learned  judge  below  is  right,  what  meaning 
and  force  are  we  to  give  to  the  words  "  assignment  to  the 
creditor  in  trust  for  the  payment  due  on  the  judgment  ?" 
The  statute,  I  think,  gives  him  something  of  value  and 
he  does  not  take  his  right  under  the  assignor,  so  as  to  be 
bound  or  affected  by  his  fraudulent  act.  He  takes  as  a 
judgment  creditor  enforcing  his  statutable  remedy,  and  in 
that  capacity  may  attack,  as  in  this  case,  any  previous 
fraudulent  conveyances  made  by  the  aasignor.  It  seems 
to  me  that  his  position  as  assignee  under  this  statute  is 
analogous  to  the  class  of  cases  referred  to  by  Strong,  J. 
in  McCall  v.  McDonald,  13  S.  C.  C.  247,  at  p.  256,  where 
he  says  that  an  assignee  in  bankruptcy,  or  one  who  has  a 
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statutory  title  under  an  insolvent  act,  can  assert  a  t'tle 
paramount  to  that  derived  by  him  from  his  assignor,  the 
debtor,  who  manifestly  could  not  sue  for  such  a  purpose. 
Then  the  learned  judge  further  holds  that  this  assignment 
was  a  bill  of  sale  coming  under  the  operation  of  chapter 
142  R.  S.  N.  S.,  and  therefore,  required  an  affidavit  of 
bona  fideSy  and  of  course,  must  comply  with  the  other 
requirements  of  the  act.  Now,  as  already  stated,  and  with 
all  deference,  I  cannot  concur  in  this  view,  nor  do  I  think 
it  comes  under  chapter  142.  It  is  only  necessary  to  read 
over  the  sections  of  that  chapter  referring  to  the  affidavit, 
and  the  form  of  the  affidavit,  to  appreciate  how  entirely 
inapplicable  the  provisions  are  to  an  assignment  of  this 
kind,  and  that  it  plainly  would  be  impossible  to  comply 
with  them.  If  the  debtor  refused  to  make  such  an  affidavit 
there  is  nothing  in  the  statute  by  which  he  could  be  com- 
pelled to  do  so;  nor  are  the  circumstances  under  which  the 
assignment  is  to  be  made  such  as  to  demand  that  he  should 
do  so.  Moreover,  looking  at  s.  2,  the  interpretation  clause, 
and  comparing  it  with  sees.  3,  4  and  5,  it  seems  obvious 
that  an  assignment  under  the  Collection  Act  could  not 
have  been  intended  to  be  included.  Chapter  142  was 
enacted,  as  the  title  shows,  for  the  "  prevention  of  frauds 
on  creditors  by  secret  bills  of  sale,"  and  all  the  provisions 
of  the  chapter  are  directed  to  that  obiect  How  far  from 
any  purpose  of  that  kind  is  an  assignment  forced  by  a 
creditor  from  an  unwilling  debtor  under  the  Collection 
Act  ?  The  assignment  so  obtained,  in  my  opinion,  confers 
on  the  judgment  creditor  an  absolute  title  to  the  property 
in  trust  to  satisfy  his  own  judgment,  and  any  balance,  of 
course,  to  hold  in  trust  for  those  beneficially  entitled 
thereto.  As  the  plaintiff  was  in  full  possession  of  the 
property  when  the  sheriff  defendant  levied  and  seized  the 
goods,  I  am  of  opinion  the  plaintiff  is  entitled  to  recover 
against  him.  The  defendant,  in  his  twelfth  ground  of 
defence,  justifies  under  several  executions  then  in  his  handa 
All  of  these  executions  were  placed  in  his  hands  subse- 
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quent  to  the  date  of  the  assignment  to  the  plaintiff — in 
fact  were  not  issued  until  after  that  date,  and  two  of  them 
were  not  in  his  hands  until  after  plaintiff  had  taken  pos- 
session, and  therefore,  holding  as  I  do  that  the  property, 
at  those  dates,  was  vested  in  the  plaintiff,  they  will  not 
avail  him  as  a  defence. 

The  appeal  must  be  allowed  with  costs,  and  judgment 
entered  for  the  plaintiff  with  costs  of  trial.  The  amount, 
if  the  parties  cannot  agree,  to  be  referred  to  a  Master. 

Russell,  J.  concurred. 

Meaqher,  J.  read  an  opinion  (not  handed  down)  in 
which    he   was  understood,  substantially,  to  concur  with 

TOWNSHEND,  J. 

Appeal  alloived  with  costs. 


Weir  et  al.  v.  The  Town  of  Amherst. 

Before  Graham,  E.  J.,   Meagher,  Eraser  and  Russell,  JJ. 

Municipal  corpora/ion — Excavation  in  street — Failure  to  properly  guard 
— Finding  of  contributoty  negligence. 

Plaintiffs  sought  to  recover  damages  from  the  defendant  town  for 
injuries  sustained  in  failing  into  a  ditch  or  trench  which  had  been 
dug  across  one  of  the  streets  of  the  town  by  a  contractor  under 
the  town  authorities  in  connection  with  the  construction  of  a  system 
of  drainage. 

The  evidence  showed  that  plaintiffs  drove  out  of  town  in  the  morning' 
before  the  trench  was  liug,  and  were  returning  after  dark  when 
they  were  thrown  into  the  trench  which,  in  the  meantime,  had  been 
dug  across  the  greater  part  of  the  street,  and  had  been  left  un- 
guarded and  insufficiently  lighted. 

The  jury  found,  in  answer  to  questions  submitted  to  them,  that  the  town 
was  guilty  of  negligence  in  not  properly  guarding  the  excavation, 
but  that  the  driver  of  the  carriage  could  have  avoided  the  accident 
by  the  exercise  of  reasonable  care. 

Heldy  on  an  equal  division  of  the  court,  that  the  judgment  entered  on 
the  findings,  in  defendant's  favor,  mu  jt  be  affirmed. 

This  was  a  motion  to  set  aside  findings  of  the  jury,  and 
the  order  for  judgment  granted  thereon  and  for  a  new 
trial,  in  an  action  brought  by  plaintiffs  against  the  defen- 
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dant  town  for  causing  a  ditch  or  trench  to  be  made  across 
one  of  the  streets  of  the  town  and  leaving  the  same  open 
and  unguarded,  in  consequsnce  of  which  plaintiffs,  while 
driving  along  the  street  after  dark,  fell  into  the  trench  and 
sustained  severe  personal  injuries. 

The  findings  attacked  were  to  the  effect  that  plaintiffs 
could  liave  avoided  the  accident  by  the  exercise  of  reason- 
able care,  and  as  to  the  amount  of  damages. 

1905,  Nov.  15th.  H.  Melllsh,  K.  C,  in  support  of 
appeal.  On  the  findings  the  plaintiff  Weir  is  entitled  to 
judgment.  MUIh  et  al.  v.  AririHtrong  et  al.,  11  P.  D.  31 ; 
Matthews  v.  London  Street  Ry.  Co.,  58  L.  J.  Q.  B.  12. 
There  has  been  a  mistrial.  In  the  light  of  the  charge  the 
fact  that  the  jury  found  damages  raises  the  inference  that 
they  did  not  intend  to  find  contributory  negligence.  The 
same  question  as  to  contributory  negligence  was  put  to 
the  jury  in  two  or  three  forms,  and  the  effect  wiis  to  con- 
fuse the  jury.  As  to  the  fifth  question  the  jury  should 
have  been  instructed  as  to  what  constitutes  reasonable 
care.  There  is  no  evidence  of  contributory  negligence. 
Negligence,  to  disentitle  the  plaintiff  to  recov  r,  must  be 
negligence  which  causes  the  accident.  The  damages  are 
insufficient. 

T.  S.  Roihjers,  and  S,  JenJcs,  contra.  No  difficulty 
arises  from  the  two  causes  being  tried  together.  The  find- 
ing is  that  the  driver  of  the  carriage  was  guilty  of  contri- 
butory negligence  and  the  negligence  is  attributable  to  the 
other  plaintiff  In  a  case  of  passive  negligence  the  sole 
question  to  be  put  to  the  jury  on  behalf  of  the  defendant 
is  could  the  accident  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  plaintiff.  Mills  v. 
Artmtrong,  13  App.  Cas.,  1.  The  question  of  imputabilJty 
depends  upon  the  further  question  of  fact  as  to  the  rela- 
*  *p  of  the  parties.  The  plaintiffs  were  joint  bailees 
team.     Morton  v.  Harder,  4  B.  &  C.  226  ;  Davey 
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V.  Chamberlain,  4  Esp.  229  ;  Smith  on  Master  &  Servant, 
p.  12  ;  Seven  on  Negligence,  p,  967  ;  Wheatley  v.  Patrick, 
2  M.  &  W.  650  ;  Bi-ickeU  v.  K  F.  Central  &  Ry.  Co., 
120  N.  Y.  290 ;  Flood  v.  London  West,  23  O.  A.  R.  5:;0 ; 
Pollock  on  Torts,  p.  449  ;  Butterjield  v.  Forrester,  1 1  East. 
60.  Reading  the  charge  as  a  whole  there  is  no  mis- 
direction as  to  contributory  negligence.  There  is  evidence 
of  contributory  negligence.  The  jury  were  warranted  in 
drawing  the  inference  from  the  circumstances  that  the 
accident  could  only  have  happened  by  reason  of  the  want 
of  reasonable  care  on  the  part  of  the  plaintiffs.  Gilbert  v. 
Municipality  of  Yarmouth,  23  N.  S.  R.  93  ;  Fraser  v.  Tovm 
of  New  Glasgow,  24  N.  S.  R.  422.  If  the  only  issue  upon 
which  there  has  been  a  mistrial  is  as  to  contributory  negli- 
gence that  issue  only  should  be  sent  back.  The  damages 
awarded  are  ample.  There  is  no  evidence  of  permanent 
injury. 

H.  Mellish,  K.  C,  in  replj'.  The  relation  of  master  and 
servant  or  agency  must  exist  before  the  negligence  of  the 
driver  is  imputable  to  the  passenger.  Dillon  on  Municipal 
Corporations,  p   1264. 

1906,  January  6th.  Graham,  E.  J.— There  are  two 
actions.  Each  plaintiff  has  brought  one  against  the  town  of 
Amherst  for  digging  a  trench  across  one  of  its  streets,  and 
leaving  the  same  open  and  not  properly  guarded  or  lighted 
at  night.  The  plaintiffs  were  in  the  same  carriage.  When 
they  had  gone  from  home  in  the  morning,  about  8  o  clock, 
a.  ui.,  there  was  no  trench  there.  There  is  some  evidence 
that  workmen  had  commenced  the  work  that  morning,  but 
it  is  altogether  improbable,  at  that  hour,  if  it  was  noticed 
at  all,  it  indicated  a  trench.  They  were  returning  about  9 
o'clock,  p.  m.,  after  dark  (September)  and  they  and  the 
horse  fell  into  the  trench  and  were  seriously  injured,  Mrs. 
Weir  in  particular. 

They  swear,  "  it  was  a  very  dark  night."  Joseph 
Taylor  says  "  it  was  a  dark   night."     McDonald  says   "  it 
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was  very  dark,"  and  the  town  engineer  says  "it  was  a 
fairly  dark  night."  I  notice  that  the  learned  judge  in  his 
summing  up  ventured  to  speak  of  it  as  a  very  dark  night. 
The  trench  ran  diagonally  across  the  street,  the  width 
there  being  about  24  feet,  from  a  catchpit  at  the  sidewalk 
on  one  side  to  a  manhole,  the  centre  of  which  was  distant 
from  the  other  side  seven  feet,  six  inches.  The  trench 
forming  the  hypothenuse  was  34  feet  in  length.  A  line 
running  parallel  with  the  sidewalk  from  the  manhole  to  a 
line  running  transversely  across  the  street  at  the  catchpit 
was  27  feet  in  length,  and  the  width  across  at  the  catchpit, 
the  base  of  the  supposed  triangle,  was  20  feet  6  inches  in 
length.  They  would  first  come  to  the  base.  At  the  apex, 
above  the  manhole,  there  was  a  barrel,  and  on  the  barrel 
an  ordinary  lantern  lighted.  There  was  no  light  at  the 
catchpit  end  of  the  trench.  There  were  the  street  lights, 
incandescent  lights.     The  town  engineer  says  : 

"  The  distance  from  the  manhole  to  the  electric  light 
pole  below  the  accident  was  38  feet  from  the  centre  of  the 
manhole.  It  would  be  nearer  to  the  place  where  the  horse 
went  in.  The  other  light  was  102  feet  practically  from 
the  first  one." 

The  earth  excavated  from  the  trench  had  been  thrown 
up  on  both  sides  :  on  that  side,  to  a  height  of  from  two 
to  three  feet.  Near  the  manhole,  for  a  short  distance, 
it  had  been  partly  tilled  in.  There  were  two  planks, 
one  end  of  each  resting  on  the  barrel,  the  other  on  the 
earth  on  either  side.  But  they  would  not  extend  more 
than  six  or  eight  feet  along  the  treljch,  and  not  nearly  to 
the  place  where  the  horse  must  have  gone  in.  The  trench 
was  about  22  inches  wide  and  about  8  feet  in  depth. 

The  street,  it  will  be  seen,  was  impassable  with  the 
exception  of  the  passage  way  of  seven  feet  six  inches. 
What  teams  coming  in  that  direction  were  supposed  to  do 
was  this :  They  were  to  depart  from  the  rule  of  the 
road  (keeping  to  the  left),  cross  over  and  drive  along  this 
passage,  leaving  the  whole  area  of  the  supposed  triangle 
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on  their  left.  And  this  light,  at  the  apix  of  the  triangle 
farthest  from  them,  was  supposed  to  warn  them,  not  to 
avoid  the  passage,  as  one  would  naturally  suppose,  but  to 
avoid  the  main  area  of  the  road.  And  before  coming  up 
to  it  they  would  be  into  the  trench.  A  lantern  at  the 
catchpii  end  also,  would  have  been  of  some  use. 

And  this  lantern  on  a  barrel  struck  the  people  who 
were  called  by  the  alarm  to  the  scene  of  the  accident  that 
night  as  biing  the  only  protection  there  was  against  that 
trench.  Of  course,  afterwards,  as  at  the  hearing,  it  was 
suggested  that  there  were  other  warnings. 

Mrs.  Rockwell,  it  is  proved,  had  experience  in  driving 
horses.     Mi*s.  Brownell,  her  mother,  says : 

"  My  daughter  has  been  married  8  or  9  years.  Before 
she  was  married  she  drove  a  pair  of  horses  every  week  to 
Amherst.     We  were  living  at  the  beach  then." 

These  are  the  findings  of  the  jury  : 

1.  Was  the  defendant  town  guilty  of  negligence  in 
not  properly  guarding  the  excavation  ?     Yes. 

2.  If  so  in  what  respect  ?     Not  sufficiently  fenced. 

3.  Was  the  plaintiff  guilty  of  contributory  negligence  ? 

4.  If  so,  in  what  respect  ? 

5.  Could  Mrs.  Rockwell,  the  driver  of  the  carriage, 
have  avoided  the  accident  by  the  exercise  of  reasonable 
care  ?     Yes. 

6.  What  damages  has  plaintiff;  Sarah  Weir,  suffered 
in  consequence  ?     $250.00. 

7.  What  damages  has  plaintiff,  Oressa  Rockwell,  suf- 
fered in  consequence  ?     J50.00. 

The  defendant  has  judgment  in  each  case  on  these 
findings.  The  plaintiffs  move  against  the  finding  of  con- 
tributory negligence  in  each  case,  and  Mrs.  W^eir,  in  her 
case,  contends,  in  addition,  that  she  is  not  to  be  identified 
with  the  contributory  negligence  of  Mrs.  Rockwell,  the 
driver,  and  that  there  is  no  finding  of  contributory  negli- 
gence against  her. 

31 — y.  s.  R.  38. 
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The  defendant  has  not  moved  against  the  finding  of 
negligence  on  the  part  of  the  town. 

We  start  with  that  finding  against  the  town.  It  will 
be  noticed  that  the  j  ury  did  not  answer  the  questionsr— 
3th  and  4th, 

3.  Was  the  plaintiff  guilty  of  contributory  negligence  ? 

4.  If  so,  in  what  respect  ? 

They  took  the  course  of  answering  a  much  easier  one 
submitted  bv  the  defendant's  counsel,  and  one  that,  while 
it  is  in  the  exact  language  of  the  causes,  is  much  more  vague 
than  (juestions  3  and  4  were. 

I  think  it  is  of  importance,  where  contributory  negli- 
gence is  set  up,  to  know  what  the  specific  act  or  omission 
was.  It  is  important  to  know  it  in  order  to  see  whether 
it  was  later  in  point  of  time  than  the  defendant's  act  or 
omission  ;  also  whether  it  was  the  proximate  cause  of  the 
accident.  In  Mrs.  Weir's  case  particularly,  where  we  are 
asked  now  to  find  as  a  fact,  for  the  jury  have  not  found  it, 
that  she  is  to  be  identified  with  Mrs.  Rockwell's  alleged 
want  of  care,  we  ouglit  to  know  in  what  that  want  of 
care  consisted. 

A  party  ought  to  be  informed  any  way,  why  he  was 
held  guilty  of  negligence  in  a  court  of  justice.  For,  as  to 
contributory  negligence,  as  well  as  a  defendant's  negligeuee, 
there  must  be  evidence. 

Suppose  it  was  the  other  way,  that  an  action  had  beea 
brought  against  the  ladies  for  negligently  driving  into  the 
trench  and  breaking  the  pipes  ?  There  would  have  to  be 
some  evidence  of  negligence,  some  act  or  omission.  It 
would  not  do  for  the  town  to  say  simply  that  the  ladies  did 
not  exercise  reasonable  care  ;  that  that  was  what  broke  the 
pipes.  At  least  it  would  not  be  satisfactory.  Sometimes 
particulars  are  given.  What  particulars  could  be  gleaned 
from  this  evidence  of  a  specific  act  or  omission  on  the  part 
of  the  ladies  ? 
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The  jury  may  have  held  that  the  ladies  ought  to  have 
anticipated  a  trench  to  be  where  no  trench  had  been  that 
morning,  or  an  unfenced  trench,  although  they  found  that 
it  should  have  been  fenced.  They  may  have  had  an  idea 
of  *  reasonable  care  '  which  was  much  too  exacting.  At 
any  rate  I  refer  to  the  summing  up  on  this  branch  to  dis- 
cover what  was  the  contention  at  the  trial. 

The  defendants  counsel  now  contends,  without  any 
direct  evidence,  that  they  must  have  been  driving  too  fast. 
One  of  the  plaintiifs  says  :  "  We  were  not  going  very  fast." 
And  that  is  all  of  the  direct  evidence  there  is.  Surely 
there  ought  to  be  some  affirmative  evidence  of  fast  driving 
in  order  to  raise  a  question  for  a  jury.  The  counsel  said 
a  jury  might  infer,  although  it  was  not  suggested  in  the 
summing  up,  that  the  horse,  if  it  was  not  being  driven  fast, 
would  have  stopped  on  coming  to  the  earth  from  the 
excavation.  There  is  no  evidence  as  to  the  locality  where 
the  horse  went  in  or  the  quantity  of  earth  at  that  spot. 
I  think  that  it  would  be  a  stronger  inference  that  the 
horse  went  over  the  earth,  because  it  was  so  dark.  But 
the  one  fact  cannot  logically  be  inferred  from  the  other. 
The  horse  fell  into  the  trench,  therefore,  it  was  going  too 
fast.  But  is  it  at  all  probable,  in  vievv  of  Mrs.  Weirs 
testimony  as  to  the  darkness,  the  meeting  of  other  teams, 
and  her  caution  to  Mrs.  Rockwell  in  consequence,  that 
they  were  driving  fast  ?  * 

The  next  contention  is  that  the  plaintiffs  should  have 
been  warned  by  the  lantern,  or  have  seen  by  the  light  of 
the  incandescent  street  lights  the  earth  removed  from  the 
trench,  and  not  driven  into  the  trench,  and  we  are  asked 
to  infer  that  it  was  upon  this  that  the  jury  bxsed  their 
finding  of  contributory  negligence.  This  also  is  an  appli- 
cation of  the  maxim  res  ipsa  loqaitiir  to  a  case  where  it 
has  no  application.  There  is  no  evidence  that  they  were 
not  looking  out.     Mrs.  Weir  says  : 

"It  was  a  very  dark  night.  Mrs.  Rockwell  was  driving. 
We   were  not  going  very  fast.     We  met  some  carriages 
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and  I  did  not  see  them  until  we  were  right  up  to 
them,  and  I  was  afraid  that  we  would  drive  into  some- 
thing and  asked  her  to  keep  well  to  left  so  that  we  would 
escape  them.  When  we  came  to  the  place  where  the 
accident  occurred,  I  did  not  see  any  light  of  any  kind.  I 
may  have  seen  it  and  taken  it  for  a  light  in  a  window. 
The  first  I  knew  the  carriage  seemed  to  drop  and  it  crossed 
my  mind  that  the  bolt  had  come  out." 

Mrs.  Rockwell  says  : 

*'  There  was  no  ditch  there  when  we  drove  up  in  the 
morning.  When  we  got  back,  as  I  wa«  driving  down  the 
street,  I  saw  a  dim  light  and  looked  to  see  what  it  was  and 
before  I  got  to  it  the  accident  occurred.  There  was 
nothing  that  I  could  tell,  besides  the  light,  to  guard  the 
ditch  ;  I  drove  right  into  it."  .  .  .  "I  was  there  when 
some  one  else  came  near  driving  into  the  ditch.  Shortly 
after  our  accident  a  man  was  driving  down  and  there 
seemed  to  be  great  difficulty  to  prevent  him  from  driving 
in  the  ditch.  From  where  I  saw  the  light  I  thought  it 
was  all  right  to  drive  where  I  did." 

Taylor  says : 

"I  saw  the  lantern  there.  It^was  on  a  barrel  on  the 
manhole.  I  was  near  it.  I  call  it  a  very  dim  lantern. 
It  gave  a  poor  light.  It  was  a  dark  night.  I  noticed  the 
electric  light  that  night.  It  was  very  dim  on  the  ditch. 
I  remember  someone  having  to  go  for  another  lantern 
They  got  it  at  Botstord  Smith's.  (Objected.)  -  They  used 
it  while  I  was  there.  There  was  no  other  protection  to 
the  ditch  that  I  saw  except  the  lantern  and  the  barrel.  I 
don't  think  the  light  showed  much  on  the  ditch.  I  was 
there  when  the  man  drove  down  and  nearly  went  in  theditch. 
He  drove  within  20  feet  of  it.  He  was  turned  back. 
(Objected.)  He  was  on  the  left  hand  side  coming  down. 
The  same  part  where  Mrs.  Weir  and  Mrs.  Rockwell  drove 
down." 

McDonald's  evidence  is  to  the  same  effect.  The  evi- 
dence for  the  defendant  tends  to  show  that  three  of  the 
officials,  the  engineer  and  two  policemen,  on  that  night 
tried  It  and  could  see  the  lantern  200  yards  away,  and  the 
Une  of  the  ernlmnkment  of  earth  60  or  70  yards  away 
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Perhaps  the  difference  between  being  able  to  see  a; 
thing  after  one's  attention  ie  called  to  it  and  without  that 
feature,  is  so  obvious,  that,  as  a  foundation  for  negligence  in 
not  seeing  the  embankment,  it  is  a  very  slight  circumstance. 
Mrs.  Kockwell  did  see  the  light  from  the  lantern  but, 
situated  where  it  was,  I  think  there  would  be  no  obligation 
to  stop  still  on  seeing  it  there,  when  she  was  well  over  to 
the  left  on  her  proper  side  of  the  load  and  she  had  not 
come  near  to  it. 

There  is  nothing  from  which  it  can  be  inferred  that 
they  were  looking  elsewhere  than  ahead,  or  that  their 
attention  was  not  fastened  on  what  was  ahead.  The  fact 
that  it  was  dark,  that  they  were  meeting  carriages  which 
they  did  not  see  until  they  were  right  up  to  them,  and  that 
Mrs.  Weir  called  Mrs.  Rockweirs  attention  to  this  fact, 
advising  her  to  keep  well  to  the  left,  shows  that  they  were 
looking  out. 

The  fact  that  another  team  nearly  got  into  the  trencji, 
almost  on  top  of  them,  tends  to  show  that  the  lights  were 
not  an  ample  warning  or  guard. 

Whether  these  plaintiffs  should  have  been  warned  by 
the  lantern  light,  or  seen  the  earth  removed  from  the 
trench,  depends  upon  the  sufficiency  of  the  lantern  light, 
its  position,  etc.  as  a  warning,  and  the  sufficiency  of  the 
light  from  the  incandescent  street  lamps  to  reveal  the  earth 
which  had  been  removed  from  the  trench.  One  cannot  see 
without  light.  It  is  rather  an  old  contest  in  cases  of 
collision  of  ships :  "  Your  light  was  insufficient  or  we 
would  have  seen  it,"  on  the  one  hand,  and,  on  the  other, 
"  Our  light  was  sufficient,  you  were  not  looking  out  or  you 
would  have  seen  it."     These  two  theories  are  presented. 

Now  it  cannot  be  inferred  that  this  jury  found  in  favor 
of  the  latter,  when  their  finding  indicates  that  they 
actually  found  in  favor  of  the  former  theory,  for  that  very 
question  of  the  sufficiency  of  the  light  was  involved  in  the 
question  of  the  town's  negligence,  whether  or  not  they 
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had  properly  protected  against  the  excavation,  and  the 
finding  was  against  the  town.  If  there  was  a  sufficiency 
of  light  to  enable  these  things  to  be  seen,  why  did  the 
jury  find  that  there  should  have  been  a  fence  or  more 
fence  ?  And,  in  submitting  the  question  of  the  defendant's 
negligence  to  the  jury  in  the  first  part  of  the  summing  up, 
not  in  connection  with  the  plaintiffs*  alleged  negligence, 
the  learned  judge  dealt  with  this  very  question  of  lights, 
so  that  it  must  have  been  involved  in  that  finding.  The 
learned  judge  told  the  jury  this : 

"  Further,  it  is  said  that  there  was  a  bank  extending 
the  whole  length  of  the  ditch  from  the  earth  that  hai  been 
thrown  up.  It  is  said  on  behalf  of  the  defendant  that 
there  were  two  electric  lights  which,  more  or  less,  shone  on 
this  place,  and  that  the  plaintifts  ought  to  have  seen  the 
danger,  and  that  if  they  had  they  could  have  avoided  it. 
Now  these  were  the  sole  safeguards  that  were  left  there 
on  a  very  dark  night.  There  was  nothing  nothing  across 
the  ditch  except  the  planks,  which  did  nob  extend  all  the 
way  across,  and  there  was  no  other  protection  except  the 
lantern  and  the  two  electric  lights,  one  of  them  30  and  the 
other  90  feet  away.  I  do  not  know  what  you  think  about 
this — and  it  is  a  matter  purely  for  you — but  according  to 
my  view  the  protection  was  very  inadequate  indeed." 

Now  when  they  answered  that  there  ought  to  have 
been  a  fence  or  more  fence,  surely  that  meant  that  the 
lights  were  insufficient  of  themselves. 

It  is  dangerous  then  to  infer  that  the  jury  based  their 
finding  of  contributory  negligence  upon  any  such  inference 
as  that  suggested,  viz.,  that  the  plaintiffs  should  have  seen 
these  things,  that  they  were  not  looking  out. 

Some  other  consideration  must  have  been  present  to 
their  minds,  as  that  women  should  not  have  been  driving, 
as  was,  from  the  suggestion  in  the  summing  up.  evidently 
presented  by  the  defendant's  counsel. 

I  do  not  imagine  they  were  expected  to  see  a  hole  in 
the  ground  which  is  proverbially  dark. 

I  refer  to  the  case  of  DxCrant  v.  Palmer,  29  N.  J.  L.  544. 


Digitized  by 


Google 


WEIR   ET   AL   V.   THE   TOWN   OF   AMHERSl.  487 

There  is  another  contention,  that  the  plaintiffs  had 
already  passed  one  trench  in  another  place,  and,  therefore, 
should  have  been  on  the  look-out  for  this  one,  but  I  can- 
not think  that  is  a  fair  inference. 

I  agree  with  the  learned  counsel  for  the  defendant  that 
notwithstanding  the  Berenice,  12  P.  D.  58,  or  rather  in 
accordance  with  it,  the  alleged  negligence  of  Mrs.  Rock- 
well would  be  an  answer  to  Mrs.  Weir  s  action  if  Mrs. 
Rockwell  was  the  agent  of  the  oth<  r  and  subject  to  her 
directions.  Both  being  out  together  for  a  journey,  neither 
owning  the  horse,  it  was  in  fact  the  property  of  Mrs.  Weir's 
son,  borrowed  from  him,  this  agency  would  no  doubt  be 
inferred  by  a  jury  and  by  the  court,  if  there  was  no  ques- 
tion about  it.  But  as  it  is  stoutly  contested  and  as,  in  my 
opinion,  the  case  must  go  to  another  jury,  that  question 
can  be  disposed  of  then. 

The  finding  of  contributory  negligence,  in  my  opinion, 
should  be  set  aside  and  a  new  trial  granted  in  respect  to 
that  branch  of  the  case,  with  costs  of  the  argument.  The 
plaintiffs  complained  also  of  the  inadequacy  of  the  dam- 
ages.    That  matter  also  may  go  back  to  another  jury. 

Meagher,  J.  (oral.) — I  have  come  to  the  conclusion 
tliat  the  jury  were  the  proper  parties  to  determine  the 
question  of  fact,  and  that  there  was  evidence  upon  which 
they  might  reasonably  find  that  these  parties  did  not 
exercise  reasonable  care.  The  motion  for  a  new  trial 
should  be  refused. 

Fraser,  J. — The  whole  question  in  this  case,  I  think, 
is,  can  the  plaintiffs  recover  in  view  of  the  answer  of  the 
jury  to  the  5th  question.  Outside  of  damages  the  follow- 
ing are  the  questions  submitted  with  the  answers  : 

1.  Was  the  defendant  town  guilty  of  negligence  in 
not  properly  guarding  the  excavation  ?     Yes. 

2.  If  so,  in  what  respect  ?     Not  sufficiently  fenced. 

3.  Was  the  plaintiff  guilty  of  contributory  negligence  ? 
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4.  If  SO,  in  what  respect  ? 

5.  Could  Mrs.  Rockwell,  the  driver  of  the  carriage, 
hav«  avoided  the  accident  by  the  exercise  of  reasonable 
care  ?     Yes. 

I  think  the  jury  were  warranted  from  the  evidence  in 
finding  as  they  did.  They  found  that  defendant  town  was 
guilty  of  negligence  and  that  plaintiff,  Mrs.  Rockwell, 
could  have  avoided  the  accident  by  reasonable  care.  This 
finding  applies  to  Sarah  Weir  for  she  was  liable  for  the 
acts  of  Mrs.  Rockwell. 

In  the  London  Street  Railway  Co,  v.  Brown,  31  S.  C. 
C.  642,  almost  similar  questions  were  answered  in  the 
same  way.  Indeed  the  answers  were  stronger,  for  the  jury 
found  that  the  company's  negligence  was  the  cause  of  the 
accident.  But  they  found  also  that  the  plaintiff*  had  been 
negligent.  But  the  court  held  that  these  findings  must 
be  considered  to  mean  that  the  accident  would  not  have 
occurred  but  for  the  plaintiff's  own  negligence,  and  that 
he  could  not  recover.  Now,  unless  there  was  no  reason- 
able evidence  upon  which  the  jury  might  have  found,  and 
I  am  of.  the  opinion  that  there  was,  I  think  the  present 
case  much  stronger  in  defendants  favour  than  the  one 
referred  to  above. 

A  similar  case  to  the  one  under  review  came  before  the 
Divisional  Court  of  Ontario  in  December  last,  Lennon  v. 
Canadian  Niagara  Power  Company,  6  O.  W.  R.  885.  It 
was  a  case  for  damages  for  injuries  sustained  by  the  plaintiff, 
White,  while  working  for  the  defendant  company.  The 
appeal  was  from  the  judgment  of  Meredith,  J.  on  questions 
put  to  and  answers  by  the  jury,  and  was  heard  before  Fal- 
conbridge,  C.  J.,  Britton  and  Clute,  J  J. 

The  jury  found  (1)  that  negligence  of  defendants  was 
the  proximate  cause  of  plaintiffs'  injury;  (2)  That  the 
negligence  consisted  in  not  having  their  foreman  on  duty 
oftener  ;  (3)  That  plaintiff  by  the  exercise  of  ordinary  care 
might  have  avoided   the  injury  i.  e.  (4)  By  being  more 
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cautious.  They  gave  another  answer  w^hich  may  not  be 
material  to  this  case :  That  plaintiffs  did  not  voluntarily 
incur  the  risk  of  injury  knowing  the  extent  of  the  risk, 
and  a^ssessed  .the  damages  at  $2500.  The  trial  judge  held 
that  the  answers  of  the  jury  entitled  the  defendants  to 
judgment.  Clute,  J.  in  giving  the  opinion  of  the  court,  in 
\i'^hich  the  other  members  of  the  court  concurred,  held  that 
the  findings  of  the  jury  in  answer  to  the  3rd  and  4th 
questions  were  fatal  to  plaintiffs'  recovery.  Broivn  v.  Lou- 
doii  SL  R  W,  Co.,  81  S.  C.  R.  547  was  held  to  govern  the 
the  case.     He  further  added  : 

"  There  is  evidence,  I  think,  to  fully  justify  the  find- 
ings, and,  if  so,  they  amount  to  a  finding  of  contributory 
negligence  on  the  part  of  the  plaintiff. 

It  will  be  observed  that  findings  3  and  4  are  that  plain- 
tiff, by  the  use  of  ordinary  care,  cculd  have  avoided  the 
accident,  and  the  answer  as  to  how  this  ordinary  care 
could  be  shown,  by  being  more  cautious,  is  no  stronger,  if 
a^s  strong,  as  the  answer  to  question  5  in  the  present  case." 

Those  two  cases,  one  of  them  decided  by  the  Supreme 
Court  of  Canada,  should,  I  think,  prevent  us  from  sending 
the  case  back  for  a  new  or  even  partial  trial.  As  was  said 
in   RandaU  v.  Ottaiva  Electric  Coy.,  (1905)  O.  C.  A.  10: 

"  If  there  was  reasonable  evidence  to  support  the  find- 
ings we  cannot  interfere.  We  must  be  satisfied  with  the 
reasonableness  within  reach,  and  in  any  case  not  covered 
by  authority,  the  findings  of  a  jury  usually  must  deter- 
mine what  is  reasonable." 

As  decided  in  the  Connecticvt  M.  L.  I.  Co.  v.  Moo^^e, 
(1881)6  A.  C.  644: 

"  The  power  (to  order  a  new  trial)  will  not  be  exercised 
merely  where  the  verdict  is  not  altogether  satisfactory,  but 
only  where  the  evidence  so  strongly  preponderates  against 
it  as  to  lead  to  the  conclusion  that  the  jury  have  either 
wilfully  disregarded  the  evidence  or  failed  to  understand 
or  appreciate  it.  No  objection  is  made  to  the  manner  in 
which  this  case  was  left  to  the  jury  by  the  learned-  trial 
judge,  nor  indeed  could  such  objection,  if  made,  have  any 
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weight.  Sir  Robert  P.  Collier,  in  the  alx)ve  cited  ease, 
says  :  "  It  is  not  in  the  power  of  a  court  to  enter  a  verdict 
in  direct  opposition  to  the  findings  of  the  jury  upon  a 
material  issue." 

I  am  of  opinion  that  the  findings  of  the  jury  in  this 
case  do  not  show  that  they  either  disregarded  or  failed  to 
understand  and  appreciate  the  evidence.  Neither  is  the 
evidence  so  clear  and  strong  in  favour  of  the  plaintifi's  as 
to  prevent  the  jury  from  finding  as  they  did.  Accepting 
the  construction  put  on  answers  1  and  5,  as  in  the  similar 
cases  to  which  I  have  referred,  I  think  the  judgment 
given  by  the  learned  trial  judge  was  correct. 

The  appeal  will  be  dismissed  with  costs. 

Russell,  J. — The  negligence  of  the  defendant  corpora- 
tion is  not  in  dispute.  The  only  question  is  as  to  the 
contributory  negligence  of  the  plaintitFs  and  I  do  not  thmk 
there  is  evidence  on  which  a  jury  could  reasonably  find 
against  them  on  this  issu  \  The  trench  into  which  they 
fell  crossed  the  road  at  an  angle  of  forty-five  degrees  or 
thereabouts  as  indicated  by  the  plan,  and  the  signal  light 
which  was  at  only  one  end  of  the  opening  was  at  the 
end  farthest  from  the  plaintiffs  as  they  were  approaching 
it.  There  is  no  evidence  in  conflict  with  their  own  state- 
ment that  they  were  driving  carefully  and  the  lady  who 
was  not  driving  tjld  the  other  who  held  the  reins  to  keep 
well  to  the  left,  in  order  to  escape  danger.  If  she  did  so, 
the  horse  would  reach  the  trench  when  the  driver  was 
between  twenty  and  thirtj^'  feet  away  from  the  light.  It  is 
in  evidence  that  the  light  being  placed  on  a  barrel  cast  a 
shadow  about  it  of  several  feet  within  which  nothing 
would  be  plainly  visible  and  it  is  uncontradicted  that 
while  the  driver  was  on  the  look-out  as  she  was  approach- 
ing to  determini  what  the  light  signified  the  accident 
occurred.  The  other  lady  being  on  the  side  of  the  waggon 
farthest  from  the  light  saw  nothing,  or,  if  she  did  see  the 
light,  did  not  see  it  in  such  a  way  as  to  distinguish  it 
from  the  windows  lights  appearing  along  the  road. 
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It  may  well  be  that  other  persons,  after  the  accident 
had  happened,  knowing  all  atout  the  existence  of  the 
trench,  were  able  to  distinguish  the  embanknient  at  a 
oistance  of  sixty  or  seventy  feet.  It  goes  without  saying 
that  it  is  much  more  easy  for  one  to  see  what  he  is  look- 
ing for  and  knows  to  be  in  existence  than  to  see  in  the 
dark  by  the  light  of  a  lantern  which  some  of  the  witnesses 
describe  as  a  poor  and  dim  light  something  the  existence 
of  which  he  has  no  reason  for  suspecting  and  which  he 
would  naturally  suppose  had  no  existence.  Even  as  to 
this,  it  is  important  to  notice  that  the  chief  of  police,  who 
visited  the  scene  immediately  after  the  accident  was  re- 
ported, stated  in  cross-examination,  although  he  noticed 
the  ditch  when  he  went  past,  that  to  the  best  of  his  know- 
ledge he  did  not  think  he  noticed  the  embankment.  The 
plaintiffs,  of  course,  could  not  see  the  ditch.  It  is  not 
charged  against  them  that  they  should  have  seen  it.  Their 
negligence,  if  they  were  guilty  of  any,  was  that  tliey  did 
not  see  the  embankment.  The  case  seems  to  me  to  be  one 
of  inexcusable  negligence  on  the  part  of  the  employees  of 
the  town  resulting  in  a  very  serious  accident  for  which 
the  plaintiffs  are  entitled  to  such  compensation  as  damages 
will  afford.  The  finding  as  to  contributory  negligence 
should  be  set  aside,  and  while  I  do  not  wish  to  say  any- 
thing at  this  stage  that  would  tend  to  "  inflame  the  reckon- 
ing," I  think  the  damages  should  be  submitted  to  another 
jury. 

Ajypeal  dismissed  without  costs. 


Digitized  by 


Google 


492  the   nova  scotia  reports,  1906 

Fleming  v.  Withrow  et  al. 

Before  Graham,  E.  J.,  Meagher,  Russell  and  Longley,  JJ. 

Principal  and  agent — Agent  to  sell  mine — Agreement  for  comtnission-^ 
Termination    of  agreement — Burden  of  proof. 

PlaiiitifT  obtained  from  defendants  an  option  on  a  mining'  property,  to 
expire  May  31st,  1902,  under  an  ag^reement  by  which  he  undertook 
to  find  a  purchaser  for  the  property  for  the  sum  of  $27,000  for  a 
commission  of  $5,000,  but  with  a  provision  that,  in  case  it  mig'ht  be 
found  necessary  to  make  a  reduction  in  the  price  of  the  proi^erty, 
the  commission  payable  to  plaintiff  should  be  20%  on  the  purchase 
price.  Some  time  before  the  expiration  of  this  option,  on  the  i^lh 
March,  1902,  plaintiff  wrote  defendants  informing-  them  that  he  had 
failed  tj  bring  about  a  sale  of  the  property,  but  that  he  had 
induced  a  person  who^^e  name  was  mentioned  to  join  with  him  in 
purchasing  it,  and  makings  cash  offer  of  $15,000  for  the  property 
as  it  stood,  payable  in  30  days,  and  saying,  among  other  thing^s  : 
"  This  is  only  a  game  of  chance  as  far  as  I  am  concerned  for  I  am 
now  a  buyer  instead  of  a  seller  .  .  .  this  is  a  cash  offer  .  .  - 
and  it  is  all  I  can  afford  or  will  offer  whether  accepted  or  rejected. " 

The  offer  WrtS  not  carried  into  effect,  and  defendants  having  subse- 
quently made  an  arrangement  to  sell  the  property  to  other  parties 
plaintiff  claimed  commission. 

Held^  that  the  relationship  established  between  plaintiff  and  defendants 
under  the  first  arrangement,  which  was  practically  that  of  principal 
and  agent,  was  terminated  when  plaintiff  made  his  offer  of  the  12th 
March,  and  that  plaintiff,  having  then  elected  to  associate  himself 
with  the  parties  who  were  proposing  to  purchase  the  property,  was 
estopped  from  clainVmg  remuneration  from  defendants  in  connec- 
tion with  the  sale  made  subsequently. 

Also^  that  the  relationship  between  plaintiff  and  defendants  having  been 
severed  on  the  12th  March,  the  burden  was  on  plaintiff  to  show,  by 
express  evidence,  that  it  was  subsequently  revived. 

Appeal  from  the  following  judgment  of  Fraser,  J.: 

Plaintiff  is  a  raining  broker.  He  secured  an  option  on 
the  Withrow  Gold  Mine  at  South  Uniacke,  November  27th, 
1901.  This  was  only  a  tentative  agreement  and  the 
parties  entered  into  another  dated  December  3rd  following. 
By  this  agreement  plaintiff  had  the  option  of  purchasing 
the  mine  tor  $27,0 :0.  He  was  only  required  to  give  the 
defendants  $22,000.  The  balance  of  85000  he  was  to 
retain  for  himself. 

At  this  time  plaintiff  was  in  communication  with 
parties  in  Norfolk,  U.  S.,  about  the  sale  of  the  property. 

ff  prPi^i"?  ^^®  ""P^^^^  ^^  w^^^  to  the  United  States  and 
at  Philadelphia  met  a  Mr.  Kenyon  to  whom  he  gave  fuU 
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details  of  the  property.  He  paid  a  second  visit,  and,  as 
the  people  to  whom  he  was  selling  wanted  an  extension, 
the  negotiations  fell  through.  During  this  second  visit 
he  again  saw  Mr  Eenyon.  Kenyon  came  to  Halifax  in 
March,  1902.  He  would  only  pay  315,000  for  the  pro- 
perty covered  by  the  option.  After  seeing  Withi-ow,  who 
had  authority  to  act  for  Mounce,  the  other  defendant,  the 
plaintiff  made  a  new  agreement  with  defendants. 

The  defendants  agreed  by  this  agreement  of  March, 
1902,  to  sell  that  mine  directly  to  the  plaintiff  for  Si  5,000, 
he  paying  Withrow  S250.00  for  his  outlays.  It  wa«  for 
one  month  only. 

So  far  as  defendants  are  concerned  plaintiffs  did  not 
inform  them  or  either  of  them  for  whom  he  was  buj'ing 
the  property.  He  assumes  that  Withrow  knew  because 
Kenyson  was  once  at  the  mine  with  him  and  he,  Withrow, 
saw  him. 

All  expenditures  incurred  by  plaintiff  were  made  pre- 
vious to  the  agreement  of  March,  1902.  Plaintiff  admits 
that  he  was  not  selling  the  mine  for  W^ithrow  or  Mounce, 
but  had  a  verbal  agreement  from  Kenyon  that  he  would 
pay  the  $15,000.  He  says  he  was  buying  it  from  Withrow 
for  Kenyon  whom  he  afterwards  sued  and  capiassed  in 
connection  with  this  very  business. 

The  option  of  November  27th,  1901,  contains  the  fol- 
lowing clause: — 

"  It  is  further  agreed  that,  should  the  owners  or  their 
representatives  find  it  necesvsary  to  make  a  reduction  in 
price  to  meet  purchasers,  the  commission  on  whatever  is 
mutually  agreed  on  to  be  paid  Captain  John  Fleming  for 
such  sale  to  be  20  per  cent,  of  the  purchase  price,  or  should 
option  lapse  and  Fleming  s  parties  take  same  up  and  or 
should  the  parties  pay  up  part  of  the  purchase  or  make 
deposit  and  afterwards  default  payments,  and  not  be  able 
to  take  over  property.  Captain  Fleming  to  be  entitled  to 
his  20  per  cent  commission  on  such  amount  of  cash  so 
paid  on  the  purchase  price." 

Under  the  agreement  of  December  3rd  following,  this 
clause  is  not  inserted,  nor  is  there  any  mention  of  the 
November  option.  Defendant  Withrow  denies  that  this 
clause  formed  part  of  the  November  agreement.  Without 
deciding  whether  it  did  or  not  the  plaintiff  can  only  claim 
that  both  must  be  read  together  instead  of  the  contention 
that  December  agreement  superseded  the  previoius  option. 
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The  plaintiff  on  the  12fch  day  of  March,  A.  D..  1902, 
wrote  the  defendant  Mounce  a  letter  asking  for  a  new 
agreement.  On  the  17th  of  the  same  month  the  sale 
option  to  plaintiff  for  one  month  was  entered  into  by  tiie 
parties  to  this  suit. 

In  his  letter  of  12th  March,  1902,  he  says  : 

"  Having  failed  to  bring  a  sale  .  .  .  .  to  a  close  I 
have  gone  thoroughly  into  this  matter  in  view  to  become 
a  purchaser.  ...  I  talked  him  (Kenyon)  to  join  me 
to  purchase  .  .  .  and  we  have  figured  on  this  pro- 
perty. .  .  I  am  making  you  a  cash  offer  .  ,  815,000 
cash  paid  in  30  days  from  date.  This  is  only  a  game  of 
chance  as  far  as  I  am  concerned,  for  I  am  now  a  buyer 
instead  of  selling.  Kenyon  stands  in  with  me  if  I  can 
purchase  at  this  figure.  If  not  we  are  out  of  it  .  .  . 
This  is  a  cash  offer  and  not  letters  saying  what  they  can 
do  and  will  do  by  getting  an  option,  and  it  is  all  I  can 
afford  or  will  offer  whether  accepted  or  rejected." 

Kenyon  was  the  only  man  with  whom  he  was,  at  ^his 
tim3,  negotiating,  and  the  March  option  was  taken  by 
plaintiff  with  the  sole  view  of  joining  with  Kenyon  in  the 
purchase,  or  selling  the  mine  to  him. 

He  surrendered  the  first  option  when  he  got  for  himself 
the  March  option.  Plaintiff  and  Kenyon  visited  Withrow 
and  wanted  an  extension.  Mr.  Withrow  said  if  he  would 
put  up  8500  and  pay  the  S14,500  balance  in  30  days  he 
would  grant  such  extension.  Plaintiff  says  he  wanted 
SlOOO.  Whatever  the  sum  was  it  was  not  paid  and  no 
extension  was  granted.  About  a  month  afterwards  defend- 
ants made  arrangements  with  the  National  Mining  Co.,  who 
paid  them  $1,000  and  afterwards  gave  up  the  mine.  Ken- 
yon was  acting,  at  one  time  as  manager  of  the  company. 
Afterwards  the  Victoria  Mining  Company  took  it.  They 
made  a  payment  of  $4000  to  defendants.  This  makes 
$5000  they  got  out  of  it  and  now  the  property  is  on 
their  hands. 

By  the  conditions  of  the  March  agreement  all  previous 
negotiations  were  at  an  end,  so  that  under  it  alone  can  the 
defendants  be  made  liable. 

I  am  of  opinion  that  whatever  recourse  the  plaintitf 
may  have  must  be  against  Kenyon.  There  is  no  promise 
by  them  to  pay  or  account  under  an  option  of  purchase 
taken  directly  to  tlie  plaintiff.     Indeed  the  promise  in  that 
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option  to  pay  Withrow,  one  of  the  defendants,  a  sum  cer- 
tain precludes  any  possibility  of  any  promise  or  liability. 
When  the  time  was  up  under  the  March  agreement  both 
parties  were  free.  There  are  no  facts  showing  either  a 
request  to,  or  promise  by  the  plaintiff  to  aid  defendants  in 
any  subsequent  arrangements  they  made  about  the  pro- 
perty. Ah  there  was  no  actual  contract  how  can  one  be 
implied.  If  defendants  had  accepted  a  purchaser  produced 
to  them  by  the  plaintiff  there  might  be  some  grounds  for 
drawing  an  inference  that  they  were  liable.  But  they  in 
no  way  profited  by  any  work  or  services  he  rendered. 

In  35  S.  C.  C.  301  a  plaintiff  with  a  cause  of  action  to 
which  the  present  is  weakness  failed.  See  also  Toulmin 
V.  Millur,  3  T.  L.  R.  836.  The  action  must  be  dismissed 
with  costs. 

1905,  Nov.  24th.  TF.  B.  A.  Ritchie,  K.  C,  in  support 
of  appeal.  The  option  was  contemplated  by  the  agree- 
ment of  Nov.  27th,  and  merely  carries  out  one  of  the 
provisions  of  the  agreement.  The  plaintiff  having  by  his 
exertions  brought  the  purchaser  to  the  point  of  willingness 
to  purchase  the  property  is  entitled  to  his  commission  on 
the  sale  although  he  did  not  negotiate  the  final  sale. 
Colloivay  v.  Stohart  Sons  cf;  Co.,  35  S.  C.  R.  301  ;  Toulmin 
v.  Millar,  3  T.  S.  R.  836  ;  S.  C,  58  L.  T.  96  ;  Green  v. 
Bartlett,  14  C.  B.  N.  S.  681  ;  31  O.  R.  438. 

H.  Meliish,  K.  C,  contra.  The  sale  contemplated  under 
the  agreement  of  Nov.  27th,  1901,  is  a  sale  to  be  made, 
while  the  plaintiff  has  the  option  upon  the  terms  set  out 
in  that  agreement.  The  surrender  of  the  option  includes 
the  surrender  of  the  November  agreement.  The  moment 
plaintiff  commenced  to  work  in  his  own  interests  he  ceased 
to  be  our  agent,  and  the  evidence  shows  that  he  was  work- 
ing in  his  own  interest  from  the  beginning. 

W,  B,  A,  Ritchie,  K.  C,  in  reply.  The  option  and  the 
November  agreement  are  separate  and  distinct. 

1906,  January  6th.  Graham,  E.  J. — This  action  has 
arisen  out  of  some  rather  infoinial  agreements.     On  the 
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27th  November,  1901,  the  defendant  Withrow  for  himself 
and  the  defendant  Mounee,  co-owner  of  the  Withrow  Gold 
Mines,  executed  this  document. 

South  Uniacke,  27  N  )vember,  1901. 

It  is  this  day  atjreed  between  Mr.  J.  J.  Withrow  for 
himself  and  on  behalf  of  Captain  George  Mounee  of  Avon- 
dale,  in  the  county  of  Hants,  N.  S.,  their  heirs,  executors, 
administrators  or  assigns,  to  give  an  option  of  purchase  of 
the  Withrow  Gold  Mine  to  Captain  John  Fleming  of 
Halifax,  N.  S.,  for  a  term  of  six  months  until  the  31st  day 
of  May,  1902. 

In  consideration  of  an  introduction  of  a  party  or  parties 
who  will  purchase  the  Withrow  Gold  Mine  for  a  sum  of 
S27,000,  the  parties  hereto  subscribed,  their  heirs,  execu- 
tors, administrators  or  assigns,  agree  to  pay  Captain  John 
Fleming,  his  heirs,  executors,  administrators  or  assigns  the 
sum  of  $5000  commission  on  such  sale. 

It  is  further  agreed  that,  should  the  owners  or  their 
representatives  find  it  necessary  to  make  a  reduction  in 
price  to  meet  purchasers,  the  commission  on  whatever  is 
mutuall}^  agreed  on  to  be  paid  Captain  John  Fleming  for 
such  sale  to  be  20  per  cent,  of  the  purchase  price ;  or  should 
option  lapse  and  Fleming  s  parties  take  same  up,  or  should 
the  parties  pay  up  part  of  the  purchase,  or  make  deposit 
and  afterwards  default  payments,  and  not  be  able  to  take 
over  property.  Captain  Fleming  to'  be  entitled  to  his  20 
per  cent,  commission  on  such  amount  of  cash  so  paid  on 
the  purchase  price. 

(Sgd.)    John  J.  Withrow. 
To  Capt.  John  Fleming,  19  North  Street,  Halifax. 

In  pursuance  of  the  first  clause  of  that  agreement,  the 
plaintiff'  prepared  and  sent  to  Withrow  for  execution  an 
option  and  the  defendant  on  the  3rd  of  December,  1901. 
executed  it  under  seal.     This  is  the  option  : 

"  Know  all  men  b}'  these  presents,  that  we,  George 
Mounee,  master  mariner,  of  Newport  Landing,  in  the 
county  of  Hants,  province  of  Nova  Scotia,  in  consideration 
of  the  sum  of  one  dollar  to  us  in  hand  well  and  truly  paid 
by  Captain  John  Fleming,  master  mariner,  of  Halifax, 
province  of  Nova  Scotia,  the  receipt  whereof  we  do  herebj' 
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acknowledge  do  for  ourselves  our  several  executors,  admin- 
istratoi'S  and  assigns,  covenant,  promise  and  agree  to  and 
with  the  said  Captain  John  Fleming,  his  executors,  admin- 
istrators, and  assigns  as  follows : — 

To  sell,  transfer  and  convey  unto  the  said  Captain 
John  Fleming  his  executors,  administrators  and  assigns,  or 
such  other  person  or  persons  as  he  may  name,  and  at  any 
time  and  in  any  manner  hereinafter  set  forth,  and  by  gpod 
and  suflScient  conveyance  and  transfers  of  title,  the  same 
to  be  free  and  discharged  from  all  incumbrance,  the  fol- 
lowing property : 

With  the  exception  of  surface  rights  of  the  portion  of 
the  areas  west  of  the  railroad  : — 

Two  hundred  and  seventeen  gold  mining  rights  in 
South  Uniacke  Gold  Mining  District,  known  as  the 
'  Withrow  Gold  Mine.'  Also  the  ten  stamp  mill  with 
boiler  and  engine  (complete  and  pumping  machinery  in- 
cluding boiler  and  engine)  also  friction  hoists,  together 
with  all  buildings  being,  situated  in  and  upon  the  afore- 
said property  and  gold  mining  areas  at  South  Uniacke 
aforesaid,  belonging  to  the  Withrow^  Gold  Mine. 

The  property  hereby  covenanted  to  be  conveyed,  not 
to  be  limited  to  the  above  description,  but  to  contain  and 
include  all  and  singular  the  property,  real  and  personal, 
of  every  kind  and  description  owned  or  used  or  appertain- 
ing to  the  mining  business  of  the  said  Withrow  Gold  Mine, 
and  in  and  about  the  said  Withrow  Gold  Mining  property 
at  South  Uniacke  aforesaid. 

The  price  or  sum  to  be  paid,  therefor,  to  be  twenty- 
seven  thousand  dollars  of  lawful  money  of  Canada,  the 
same  to  be  paid  as  follows : — Within  six  months  from  the 
first  day  of  December,  1901. 

The  said  George  Mounce  and  John  J.  Withrow  promise 
and  agree  that  it  shall  and  will  be  lawfull  for  the  said 
Captain  John  Fleming,  his  executors,  administrators  and 
assigns,  to  pay  the  purchase  price,  at  any  time  on  or  before 
the  last  day  of  May,  1902. 

It  is  further  agreed  that  Captain  John  Fleming,  his 
executors,  administrators  and  assigns,  have  the  privilege 
to  un water  the  said  W'i throw  Gold  Mine  and  make  what- 
soever necessary  tests  at  his  or  their  expense,  at  any  time 
within  the  said  six  months,  the  gold  from  such  tests  to  be 

32 — N.  s.  R.  88. 
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the  property  of  the  said  Captain  George  Mouiice  and  Mr. 
John  J.  Withrow,  their  heirs,  executors,  administrators 
and  assigns. 

In  witness  whereof,  the  parties,  hereto,  have,  hereunto, 
their  hands  and  seals  set  and  affixed  this  third  day  of 
December,  1901. 

,Q  ,  \    f  JoH>j  J.  Withrow,  (L  S.) 
(^ff«)   I  George  Mouxct. 
Signed,  scaled  and  delivered  ^ 
in  the  presence  of,  r 

(Sgd.)    Mary  O.  Withrow.  j 

There  were  apparently  inconsistent  relations  created 
by  these  documents. 

The  plaintiff  had  the  option  to  purchase  the  mine  from 
the  defendants  for  himself,  at  any  time  during  sis  months 
from  the  first  of  December,  1901,  for  the  sum  of  $27,000. 

But  he  was  by  the  agreement  to  be  remunerated,  as  an 
agent,  for  the  introduction  of  a  purchaser  and,  if  a  sale 
was  effected  at  the  figures  mentioned  in  the  option,  he  was 
to  have  the  sum  of  $5000.  If,  by  subsequent  arrange- 
ment of  the  principals,  it  was  sold  at  a  lower  sum  ;  or  in 
case  of  the  option  lapsing  and  the  parties  introduced  carry- 
ing out  the  purchase ;  or  if  the  purchasers  should  make 
default  in  subsequent  payments,  then  there  was  to  be  a 
remuneration  of  20  per  cent. 

I  suppose  the  option  would  be  useful  to  show  to 
intending  purchasers,  because  it  indicated  that  the  plaintiff 
controlled  the  sale. 

The  plaintiff  incurred  expense  and  ultimately  opened 
negotiations  with  one  Kenyon  who  had  others  behind  him. 
Kenyon  would  not  agree  to  give  any  such  sum  as  $27,000, 
and  the  plaintiff  was  obliged  to  go  to  Withrow  and  inform 
him  that  he  could  not  get  that  sum  for  it.  Thereupon  he 
obtained  from  Withrow  the  following  document : 

"  Halifax,  17th  March,  1902. 
To  whom  it  may  concern  : — 

It  is  this  day  agreed  between  J.  J.  Withrow  of  South 
Uniacke,    Halifax,  province   of   Nova   Scotia,   and  J.  J- 
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Withrow  on  behalf  of  Captain  George  Mounce  of  Newport 
Landing,  Hants  county,  province  of  Nova  Scotia,  that  they 
each  agree  to  sell  and  convey  the  property  known  as  the 
Withrow  Gold  Mine  at  South  Uniacke,  Halifax  county, 
for  the  sum  of  $15,000,  payable  on  or  before  the  20th  day 
of  April,  1902. 

Witnesseth,  that  they  convey  and  sell  all  the  above 
named  property  conveying  a  good  and  clear  title  of  all 
and  sundry  plant,  as  above  set  forth  to  Captain  John 
Fleming  or  his  representatives. 

And  it  is  further  agreed  that  John  J.  Withrow  will  be 
paid  the  sum  of  $250  on  or  before  the  20th  day  of  April, 
1902,  to  cover  all  expenses  incurred  in  travelling  and 
seeing  the  above  named  property. 

In  witness  whereof,  the  above  named  parties  have, 
hereto,  set  their  hands  on  the  date  above  written. 

Provided  the  above  agreement  is  not  carried  into 
execution  John  Fleming  agrees  to  surrender  the  option 
now  in  his  hands. 

.  (Sgd.)    J.  J.  Withrow. 
John  Fleming. 
Witness  to  the  signatures, 
(Sgd.)     Henry  A.  Sanders. 

It  will  be  noticed  that  the  time  mentioned  in  the  first 
option  for  executing  it,  viz.,  the  31st  of  May,  1902,  had 
not  then  expired.  The  document  of  17th  March,  1902, 
means  that  the  plaintiff  had  the  privilege  of  paying  the 
sum  of  $15,000,  the  purchavSe  price  proposed,  on  or  before 
the  20th  of  April,  1902,  so  that  it  was  really  an  option  ; 
and  inasmuch  as  it  was  for  a  smaller  price  the  period  for 
exercising  it  may  have  been  consequently  reduced. 

When  the  plaintiff  approached  the  defendants  for  this 
option  he  wrote  the  following  letter : 

Halifax,  12th  March,  1902. 
Captain  John  Mounce, 

Newport  Landing,  Hants  County. 
Dear  Sir : — "  Having  failed  to  successfully  bring  a  sale 
of  the  "  Withrow  Gold  Mine,"  South  Uniacke,  to  a  close, 
I  have  gone  thoroughly  into  this  matter  in  view  to  be  a 
purchaser  and  have  studied  the  expense  up  pretty  care- 
fully.    T  may  say  an  American,  Mr.  A.  B.  Kenyon,  who  is 
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interested  at  Mount  Uniacke,  met  me  here.  Owing  to 
their  loss  in  Mount  Uniacke  he  and  his  company  are  sore 
over  their  property  turning  out  so  poorly,  and  has  dis- 
couraged them.  I  talked  with  him  to  join  me  to  purchase 
the  "  Withrow  Mine  "  and  we  had  figured  on  this  property. 

I  went  to-day  with  Mr.  Sanders  intending  to  see  you, 
but  when  we  met  Mr.  Withrow  he  could  not  go,  but  he 
might  as  well,  because  we  would  have  returned  by  the 
evening  express.     So  he  is  now  going  to  see  you. 

I  am  making  you  a  cash  offer  for  the  "  Withrow  Mine  " 
plant  and  buildings  as  it  now  stands  for  a  sum  of  $15,000 
cash,  paid  in  thirty  days  from  date  of  receiving  your 
acceptance.  This  is  only  a  game  of  chance  as  far  as  I 
am  concerned,  for  I  am  now  a  buyer  instead  of  selling. 
Kenyon  stands  in  with  me  if  I  can  purchase  at  this  figure. 
If  not,  we  are  out  of  it.  We  have  gone  thoroughly  into 
the  matter,  and  the  plant  there  is  quite  inadequate  for 
successful  working.  Even  the  mill  which  wdll  do  for  some 
time,  still,  it  will  need  to  be  replaced  before  long. 

This  is  a  cash  offer,  and  letters  saying  what  they  can 
do  and  will  do  by  getting  an  option,  and  it  is  all  I  can 
afford  or  will  offer,  whether  accepted  or  rejected. 

Awaiting  your  reply. 

I  remain, 

Yours  truly, 

John  Fleming, 

P.  O.  Box,  173." 

This  second  option  lapsed.  It  was  not  carried  into 
execution  before  the  20th  April,  1902,  within  the  meaning 
of  its  terms.  It  must  be  taken  that  the  plaintiff"  so 
regarded  it  because  he  says  that,  directly  after  that  date, 
he  wrote  the  w^ord  "  cancelled  "  on  a  copy  of  the  earlier 
option  and  returned  it  to  the  plaintiff. 

On  the  27th  May,  1902,  the  National  Mining  Company, 
which  included  Kenyon  and  his  friends,  paid  a  deposit  of 
$1000  to  these  defendants,  and  obtained  an  option  for  six 
months  to  purchase  the  mine  for  $14,000.  That  option 
lapsed. 

On  the  28th  October,  1902,  another  company,  called 
the  Victoria  Mining  Company,  which  included  Kenyon  and 
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his  friends,  entered  into  an  agreement  with  the  defendants 
for  the  purchase  of  the  mine  for  the  sum  of  $14,000.  Of 
this  sum  the  defendants  received  $5000  in  cash  and  were 
to  receive,  by  subsequent  arrangement,  shares  for  the 
balance,  but  this  arrangement,  apparently,  was  not  carried 
out.     The  defendants  still  own  the  mine. 

The  plaintiff  has  brought  this  action  to  recover  in  some 
form  remuneration. 

I  think  the  question  is  what  is  the  effect  of  the  pro- 
viso in  the  option  of  17th  March,  1902. 

That  agreement  was,  as  I  have  said,  not  carried  into 
execution  on  or  before  the  20th  of  April,  1902,  and  the 
plaintiff  was  according  to  the  terms  bound  to  "  surrender 
the  option  now  in  his  hands.'' 

The  plaintiff's  contention  is  that  "  option  "  there  means 
only  the  formal  documents  of  the  3rd  December,  1901. 
And  that  the  agency  under  the  agency  agreement  was  not 
revoked ;  or  was  at  most  suspended,  during  the  period  of 
the  second  option ;  or,  at  least,  that  the  agreement  for  the 
remuneration  contained,  therein,  remained  in  force  and  that 
the  remuneration  was  in  fact  earned,  a  purchaser  having 
been  ultimately  secured  as  the  result  of  the  plaintiffs 
"expenditure"  and  "introduction."  Such  remuneration 
must  be  earned  within  the  terms  of  the  contract. 

In  giving  an  agent  power  to  sell  a  mine,  or  giving  an 
option  to  purchase,  it  is  manifest  that  time  is  of  great 
importance.  The  value  of  a  mine  is  speculative,  and  the 
owner  is  for  a  time  putting  the  mine  or  its  sale  out  of  his 
own  hands.  A  time  limit  is  generally  fixed.  And  the 
importance  of  a  limit  as  to  time  is  manifested  in  these 
documents. 

I  think  that  ordinarily,  without  a  special  provision,  the 
person  would  be  under  the  necessity  of  procuring  a  sale 
within  the  period  mentioned  in  the  option  in  order  to 
obtain  remuneration,  on  the  principle  of  no  cure,  no  pay. 
This  is  expressly  recognized  here  by  a  special  provision 
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tor  a  case  of  exceeding  the  time  limit  contained  in  the 
agreement  of  27  th  November.  1901.  It  is  provided  that 
should  the  option  lapse  and  Fleming's  parties  take  np  the 
purchase  there  was  nevertheless  to  be  a  remuneration  of 
20%  on  the  price  secured.  In  order  for  the  plaintiff  to 
recover  remuneration,  he  most  show  that  he  procured  a 
purchaser  within  the  time  limit,  which  he  did  not ;  or  that 
the  contingency  of  a  lapse  of  the  option  and  his  parties 
taking  up  the  purchase  has  happened.  I  think  the  option 
of  the  3rd  December  did  not  lapse.  It  was  surrendered 
or  rescinded  by  agreement  of  the  parties  contained  in  the 
option  of  the  17th  March,  1902,  and  that  rescission  was 
effective  on  the  20th  of  April,  1902.  There  was  no  pro- 
vision ever  made  at  any  time  for  a  commission  in  the 
contingency  which  did  happen  of  the  option  being  sur- 
rendered or  rescinded.  The  second  option  did  lapse,  but  I 
think  the  special  provision  in  the  agreement,  for  commis- 
sion as  to  a  purchase  beyond  its  expiry  date,  did  not  con- 
template or  apply  to  the  second  option.  It  was  a  com- 
plete option  in  itself,  not  an  amendment  of  the  first  option. 
It  is  true  it  provided  for  the  cancellation  of  the  earlier 
option  at  a  date  subsequent  to  its  own  date,  but  I  think 
that  no  part  of  the  earlier  option  remained  in  force.  The 
surrender  or  rescission  of  the  first  option  really  carried 
with  it  the  provision  for  remuneration,  no  purchasers 
having  been  secured  by  that  date. 

It  was  contended  that  the  second  option,  taken  with 
the  letter  already  quoted,  by  its  mere  execution,  displaced 
the  agreement  for  commission.  That  as  the  plaintiff  was 
avowedly  standing  in  with  the  purchasers,  as  one  of  them, 
he  could  not,  although  he  disclosed  his  relations  to  the 
defendants  as  well  as  to  the  proposed  purchasers,  be  in  a 
position  to  earn  commissions  and,  therefore,  must  be  taken 
to  have  abandoned  the  agreement  for  commissions.  Of 
course,  as  I  pointed  out  at  the  outset,  the  agreement 
provides  for  the  plaintiff  being  a  purchaser  as  well  as  an 
agent  to  sell  for  remuneration. 
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I  am  disposed  to  think,  however,  that,  under  the  cir- 
cumstances in  this  case,  the  relation  of  the  defendants  to 
the  plaintiff  was  mainly  one  of  principal  and  agent.  Now 
I  do  not  say  that,  with  full  disclosure,  the  agency  might 
not  be  continued,  and  commissions  might  not  be  earned  in 
such  a  case,  but  I  think  that  it  is  not  to  be  inferred,  parti- 
cularly in  view  of  the  terms  of  the  letter,  that  the  plaintiff 
did  intend  to  occupy  the  inconsistent  positions  of  being 
both  buyer  and  purchaser.  I  also  think  that  he  elected  to 
stand  in  with  the  purchasers  and  reap  his  profit  there,  and 
did  not,  under  the  second  option,  expect  to  obtain  remun- 
eration from  the  defendants.  He  elected  and  is  estopped. 
From  the  evidence  it  would  appear  that  he  had  brought 
an  action  against  Eenyon,  whether  for  remuneration  as 
agent  or  not,  does  not  appear.  But,  at  any  rate,  I  am  of 
opinion  that  the  commission  agreement  did  not  contem- 
plate the  relations  which  afterwards  were  formed  during 
the  period  of  the  second  option.  And,  having  se^'ered 
relations  with  the  defendants  during  that  period,  I  think 
there  ought  to  be  express  evidence  that  the  former  relations 
revived  on  its  termination.  There  is  none.  The  inference 
would  rather  be  that,  as  the  firet  option  was  thereby 
expressly  rescinded,  the  agency  agreement  for  remuneration 
was  not  to  survive. 

I  think  the  appeal  and  the  action  should  be  dismissed 
with  casts. 

Meagher,  J.,  concurred. 

Russell,  J. — I  do  not  dissent  from  the  opinion  of  my 
brother  Graham.  Assuming  that  the  option  of  which  the 
parties  speak  in  their  various  negotiations  and  agreements 
was  something  difterent  from  the  agreement  entered  into 
on  the  27  th  of  November,  which  in  one  sense  and  as  a 
matter  of  form  it  certainly  was,  I  think  the  conclusions 
worked  out  in  the  opinion  are  the  only  proper  ones  to 
arrive  at.     But  I  do  not  think  that  in  the  minds  of  the 
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parties  there  was  any  clear-cut  distinction  between  the 
more  formal  option  prepared  by  a  lawyer  and  dated  the 
3rd  December,  1901,  and  the  informal  agreement  drawn 
up  in  the  country  a  few  days  earlier  and  dated  27th 
November.  I  think  that  when  the  parties  in  their  subse- 
quent negotiations  referred  to  the  option  they  had  in  mind 
the  whole  agreement  consisting  of  these  two  documents, 
and  that  it  is  in  this  sense  that  the  term  is  used  in  the 
document  dated  March  17th,  1902. 

This  latter  document  purports  to  be  the  memorandum 
of  an  agreement  for  the  sale  of  the  property  for  815,000, 
to  be  paid  or.  or  before  April  20th,  1902,  and  provides  that 
if  the  agreement  is  not  carried  into  execution  the  plaintiff 
is  to  surrender  the  option  now  in  his  hands, — which  I 
think  means  that  he  is  to  give  up  all  his  rights  under  the 
transaction  embodied  in  the  writings  of  Nov.  27th  and 
Dec.  3rd.,  under  which,  but  for  this  proviso,  it  would  be 
open  to  him  to  contend  that  his  rights  continued  until 
May  31st,  1902.  In  the  plaintiff's  letter  to  Mounce  of 
March  12th,  relating  to  the  transaction  of  which  the  docu- 
ment of  March  17th  is  the  memorandum,  he  says  that  he 
has  gone  into  the  matter  thoroughly  with  a  view  to  be  a 
purchaser.  "This  is  a  cash  offer  and  not  letters  saying 
what  they  can  do  and  will  do  by  getting  an  option." 

It  is  "  only  a  game  of  chance  "  so  far  as  he  is  concerned 
for  he  is  "  now  a  buyer  instead  of  selling.  Kenyon  stands 
in  with  me  if  I  can  purchase  at  this  figure.  If  not  we  are 
out  of  it."  I  do  not  think  that  when  the  plaintiff*  penned 
these  words  and  with  these  views  afterwards  joined  in  the 
writing  of  March  17th,  there  was  any  thought  in  his  mind 
that  even  after  the  expiration  of  the  period  limited  in  the 
document  of  March  17  th,  and  although  he  failed  to  carry 
out  the  agreement  of  that  date,  he  would  still  be  entitled 
for  the  balance  of  the  period  until  May  31st,  to  exert  him- 
self under  the  terms  of  the  agreement  of  November  27th, 
with  the  obligation  on  the  part  of  the  defendants  to  accept 
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from  him  a  purchaser  and  pay  him  the  commission  stipu- 
lated for  in  that  agreement.  I  think  that  on  the  21st 
April,  at  the  latest,  that  agreement  of  27th  November  was 
at  an  end  by  mutual  consent  and  the  defendants  were 
free  to  deal  with  their  property  untrammelled  by  any 
obligations  that  could  thereafter  arise  by  virtue  of  the 
agreement. 

LoNGLEY,  J. — Looking  at  the  whole  transaction  as 
revealed  in  the  evidence  and  documents,  I  am  of  opinion 
that  when  plaintiff  made  his  offer  of  March  12th,  1902, 
he  terminated  the  relation  which  he  had  previously  held 
as  an  agent  of  defendants  armed  with  an  option.  He  says, 
in  his  letter  making  his  offer  :  "  I  am  now  a  buyer  instead 
of  selling."  The  sum  offered  was  much  lower  than  he  had 
undertaken  to  get  a  buyer  for.  It  opened  up  to  him 
prospects  of  profit  on  his  own  account. 

His  offer  fell  through  and  I  think,  with  this;,  all  obliga- 
tions of  the  defendants  ceased.  The  relation  he  assumed 
in  his  letter  of  March  12th,  1902,  was  inconsistent  with 
his  position  as  an  agent  seeking  the  defendants'  interests, 
and,  in  my  opinion,  involved  the  rescission  absolutely  of 
the  earlier  contract.  He  could  not  recover  under  that, 
unless  he  was  able  to  show  in  some  way  a  renewal  of  the 
contract  with  defendants.  This  he  has  not  shown,  and,  in 
my  judgment,  he  is  not  entitled  to  any  remuneration  for  any 
subsequent  sale  or  sales  which  defendants  have  made. 
The  appeal  should  be  dismissed  and  judgment  entered  for 
defendants. 

Appeal  dismissed  with  costs. 
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FULTZ   ET   AL.    V.    McNeIL. 

Before  Townshknd,  J.,  Graham,  E.  J.,  and  Fraser,  Longley  and 
RUSSBLL,    J  J. 

Mines   and    minerals —Sales   of   areas — Commissions — Liability  for" 
Referee  s   report — Order  varying — Failure  to  take  objection  before 
judge. 

Defendant,  acting*  on  behalf  of  a  syndicate  of  which  he  was  a  member, 
obtained  from  the  owners  of  a  number  of  coal  mining- areas  transfers 
of  the  areas  for  the  purpose  of  putting  them  into  a  company  in 
which  he  was  interested,  the  purchase  price  being  payable  in  some 
cases  in  cash  and  in  others  in  bonds  and  stock  of  the  company. 
Plaintiffs  were  part  owners  of  areas  which  were  to  be  paid  for  in 
bonds  and  stocks. 

For  the  purpose  of  carrying  the  transaction  through,  and  paying  those 
proprietors  who  required  payment  for  their  properties  in  cash,  it 
became  necessary  to  borrow  a  considerable  sum  of  monejr.  This 
was  obtained  from  bankers,  who  charged  a  commission  for  the 
accommodation. 

Defendant  sought  to  deduct  from  the  amount  payable  to  plaintiffs  a 
proportion  of  the  commission  so  paid,  alleging  assent  on  Iheir  part. 
It  was  shown  that  plaintiffs  had  no  knowledge  of  the  expenditure, 
and  that  there  was  no  authorisation  from  them  to  incur  it. 

Held^  that,  under  these  circumstances,  plaintiffs  were  not  liable. 

Also^  that  defendant's  agency  for  his  ;«ssociates  in  the  purchase 
excluded  the  idea  of  agency  for  plaintiffs. 

Also^  that  the  benefit  which  accrued  to  plaintiffs  from  the  loan  was  too 
remote  to  create  any  liability  on  their  part. 

On  appeal  from  tht  order  varying  the  referee's  report  the  objection  was 
taken  that  the  application  for  the  order  was  made  out  of  time. 

Heldy  that  the  objection  was  one  which  should  have  been  taken  before 
the  judge  who  made  the  order,  who  could  have  extended  the  time, 
and  not  being  so  taken  was  waived. 

Alsoy  that  the  court  could  not,  in  any  case,  give  effect  to  the  objection 
in  the  absence  ^f  evidence  showing  the  date  at  which  the  report 
was  filed. 

Appeal  from  the  order  varying  the  referee's  report  and 
from  the  final  order  for  judgment  in  an  action  for  an 
accounting  tried  before  Weatherbe,  C.  J. 

The  facts  are  set  out  at  length  in  the  opinions  of  the 
court. 

1905,  Nov.  23rd.  J,  Ten^ell,  in  support  of  appeal. 
The  plaintiffs  purchased,  subject  to  the  equities  and  took 
subject  to  the  arrangement  that  any  reduction  in  the  price 
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fixed  on  the  origiual  areas  was  to  come  off  those  subse- 
quently acquired.  The  report  of  the  referee  should  not 
have  been  varied.  0.  55,  r.  47  (a.)  &  (b.).  The  application 
to  vary  was  out 'of  time,  and  was  by  notice  of  motion 
instead  of  by  summons.  After  the  expiration  of  the  eight 
days  the  report  could  only  be  varied  under  0.  55,  r. 
47  (m.).  Every  appeal  is  a  rehearing,  and  everything  i3 
open  to  us,  which  was  open  to  us  below.  A  certificate  of 
a  referee,  who  has  heard  evidence,  can  only  be  set  aside 
where  t,he  vei*dict  of  a  jury  founded  on  similar  evidence 
would  be  set  aside.     The  case  has  not  been  fully  tried. 

H,  Mellish,  K.  C,  contra.  There  is  no  evidence  that 
this  loss  was  to  fall  on  our  areas.  There  was  no  reduc- 
tion in  the  price.  We  sold  for  84,500  cash,  not  bonds. 
Under  our  practice  a  reference  is  under  0.  34.  Under  s. 
42  of  that  order  we  moved  to  vary  the  report. 

J,  Terrell,  in  reply.  The  question  as  to  whether  or 
not  we  are  entitled  to  deduct  the  $12,500  has  never  been 
tried.     Gray  v.  Kichford,  2  S.  C  R.  456. 

1906,  Jan.  6th.  Graham,  E.  J.— The  plaintiffs  are 
seeking  to  recover  from  the  defendant  an  amount  which 
they  allege  to  be  coming  to  them  as  the  result  of  a  sale  of 
three  submarine  coal  areas,  in  which  they  had  a  one-sixth 
interest. 

A  number  of  persons  had  in  that  vicinity  other  coal 
areas,  as  indicated  in  the  schedule  set  out  in  one  of  the 
opinions,  and  the  defendant,  having  obtained  prices  from 
these  various  owners,  went  into  a  syndicate  to  buy  them 
all  up  and  put  them  into  the  Port  Hood  Company  at 
$400,000  in  bonds  and  in  shares  of  that  company.  The 
three  coal  areas  in  (juestion  were  to  be  transferred  for 
$27,000  in  bonds  and  in  shares.  The  scheme  was  ulti- 
mately successful,  and  the  members  of  the  syndicate  divided 
among  themselves  about  $200,000  as  follows :  Blacklock 
$100,000 ;  Munns  $50,000  and  the  defendant  $50,000. 
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But  it  appears  that,  when  the  matter  was  hanging  in 
suspense,  Blacklock  or  some  of  the  Toronto  people  had 
difficulty  in  raising  money  which  was  to  be  paid  to  some 
of  the  original  owners  who  had  to  be  paid  in  cash.  Some 
864,000,  or  $65,000  had  to  be  raised,  and  the  defendant 
raised  that  sum  in  Halifax  from  bankers  who  charged  a 
commission  of  $12,500.  The  proportion  of  the  plaintiffs 
in  the  $27,000  would  be  $4,500  ;  but  the  defendant  seeks 
to  retain  $1000  as  their  proportion  of  the  commission 
which  was  paid  to  the  money  lender.  There  was  a  trial 
and  a  reference. 

This  is  the  account  which  the  defendant  filed  before 
the  referee  upon  the  reference  directed  by  the  chief  justice 
at  the  trial : 

"  1.  The  one-sixth  interest  in  three  licenses  to  search 
mentioned  in  paragraph  1  of  the  statement  of  claim 
herein,  was  sold  and  disposed  of  by  the  defendant  for 
$4,500  in  bonds  and  stock  of  the  Port  Hood  Coal  Com- 
pany, Limited,  and  out  of  that  amount  has  been  deducted 
$1,000  as  plaintiff's  share  of  $12,500  of  such  bonds  and 
stock,  being  the  amount  paid  and  expended  for  the  purpase 
of  obtaining  advances  to  enable  the  purchase  by  the  Port 
Hood  Coal  Company,  Limited,  of  said  licenses  and  certain 
other  coal  mining  properties  to  be  completed,  leaving 
$3,500  in  bonds  and  stock  of  said^Port  Hood  Coal  Com- 
pany, Limited,  as  the  proceeds  orthe  sale  and  disposal  of 
said  one-sixth  interest  in  said  licenses,  which  has  been 
paid  over  to  the  plaintiffs. 

2.  The  cash  value  of  said  $3,500  of  the  bonds  and 
stock  of  said  Port  Hood  Coal  Company,  Limited,  at  the 
time  of  making  said  sale  was  the  sum  of  $3,150." 

This  is  the  order  for  reference  with  the  referee's  report  • 

"  The  court  doth  order  and  adjudge  that  the  following 
accounts  and  inquiries  be  taken  and  made,  that  is  to  say : 

1.  An  account  of  the  proceeds  of  the  sale  and  disposal 
made  by  the  defendant  of  the  one-sixth  interest  in  three 
licenses  to  search  for  coal  at  Port  Hood,  in  the  county  of 
Inverness,  mentioned  in  paragraph  I  of  the  statement  of 
claim. 
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2.  The  cash  value  of  the  said  proceeds  at  the  time  of 
the  makiDg  of  said  sale. 

It  is  further  ordered  that  the  defendant  do  within  ten 
days  from  the  service  of  this  order  upon  him  or  his  solicitor 
make  out  his  account  verified  by  affidavit,  showing  the 
proceeds  of  such  sale  and  disposal,  and  file  the  same  with 
F.  H.  Bell,  Elsquire,  of  the  city  of  Halifax,  barrister,  who 
is  hereby  appointed  special  referee  to  take  said  accounts 
and  enquiries  and  report  to  this  court. 

The  further  consideration  of  this  cause  and  costs  are 
reserved,  with  liberty  to  either  party  to  apply. 

Dated  Halifax,  15th  September,  1903.*' 

"1.  I  find  that  the  defendant  received  as  the  price  of 
the  one-sixth  interest  in  three  licenses  to  search  mentioned 
in  the  order,  bonds  and  stock  of  the  Port  Hood  Coal  Com- 
pany, Limited,  each  to  the  nominal  amount  of  $4,500  ;  that 
he  disposed  of  $3,500  of  both  bonds  and  stock  by  giving 
them  to  the  plaintiffs,  and  retained  $1,000  of  both  under 
a  claim  that  he  was  entitled  to  do  so  as  being  the  plaintiffs* 
proportion  of  a  commission  of  $12,500  bonds  and  stock 
paid  J.  C.  Mackintosh  and  others  on  a  loan  of  money  used 
in  the  acquisition  of  certain  properties  ultimately  acquired 
by  the  Port  Hood  Coal  Company. 

2.  I  find  that  the  cash  value  of  the  said  $4,500  in 
bonds  and  stock,  at  the  time  of  the  sale  to  the  company 
was  $4,050. 

Halifax,  N.  S.,  25th  March,  1905. 

(Sgd.)     F.  H.  Bell,  Re/ereer 

The  plaintiffs  moved  on  notice  to  vary  the  report,  and 
the  report  was  varied  by  the  chief  justice  by  an  order  as 
follows : 

Upon  hearing  read  the  plaintiff's  notice  of  motion  to 
vary  the  report  of  F.  H.  Bell,  Esquire,  referee  under  an 
order,  dated  15th  September,  1904,  and  the  papers  in  said 
notice  referred  to,  and  on  hearing  counsel  for  the  parties. 

It  is  ordered  and  adjudged  that  the  defendant  received 
as  the  price  of  the  one-sixth  interest  in  the  three  licenses 
to  search  mentioned  in  said  order,  bonds  and  stock  of  the 
Port  Hood  Coal  Company,  Limited,  each  to  the  nominal 
amount  of  $50,000  and  that  the  cash  value  of  said  stock 
and  bonds,  at  the  time  of  said  sale  was  $4,500,  ana  that 
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said  report  be  varied  accordingly,  and  that  defendant  do 
pay  plaintiffs'  costs  of  said  application. 
'  Dated  Halifax,  26th  May,  1905. 

There  was  afterwards  final  judgment  for  the  plaintiffs 
for  Sl,350  with  interest. 

The  plaintiff  has  appealed  from  these  two  orders,  not 
from  the  order  of  reference. 

At  the  hearing  of  the  appeal  the  defendant  contended 
that  the  evidence  showed  that  the  whole  of  this  cast  of 
812,500  was  to  fall  practically  upon  these  three  areas,  by 
virtue  of  an  agreement  that  any  loss  or  shrinkage  in  the 
original  total  figures  was  not  to  fall  on  other  areas  held 
by  the  defendant  and  others,  and  that  the  plaintifife 
acquired  their  interest  from  one  Buckley  with  notice  of 
that  agreement. 

This  does  not  accord  with  the  statements  in  the  account 
filed  before  the  referee.  But,  apart  from  that,  there  is  no 
trustworthy  evidence  to  support  that  agreement,  and  the 
learned  chief  justice  has  found  against  its  existence. 

But  the  defendant  contends  that,  inasmuch  as  this  loan 
helped  out  the  general  project,  its  cost  should  be  dis- 
tributed over  these  three  areas  rateably. 

The  defendants  had  no  knowledge  of  the  expenditure 
of  this  sum  of  $12,500  and  there  is  no  express  authorisa- 
tion from  them  to  incur  it 

Was  there  any  agency  which  would  make  them  liable 
for  a  proportion  of  this  expenditure  ?  I  think  it  is  clear 
that  there  was  no  agency. 

The  defendant  was  not  the  agent  of  the  plaintiffs,  the 
vendors.  He  was  a  buyer  with  the  other  members  of  the 
syndicate  and  that  displac  d  any  agency  from  the  other 
source.  It  was  there  that  he  reaped  his  profits.  When 
he  made  the  expenditure  of  $12,500  it  was  in  the  interest 
of  the  buyers. 

If  it  in  any  way  enured  to  the  benefit  of  the  plaintife 
that  benefit  was  remote. 
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I  therefore  think  that  in  no  way  should  the  plaintiffs 
bear  any  proportion  of  this  expenditure. 

Then,  upon  the  appeal  from  the  order  varying  the 
report,  it  was  contended  that  under  Order  55  r.  47  (b.) 
which  requires  the  application  to  be  made  within  8  days 
after  the  filing  of  the  certificate,  it  was  out  of  time. 
Assuming  that  this  rule,  rather  than  Order  34  r.  42,  applies, 
I  say  that  there  is  no  proof  in  this  printed  case  as  to 
when  the  report  was  filed,  and  we  have  not  the  materials 
before  us  necessary  to  give  efl^ect  to  the  contention.  Then 
such  an  objection  must  be  taken  before  the  judge  below, 
or  it  is  waived.  And  it  w^vs  evidently  not  taken  here,  or 
the  time  would  have  been  extended  by  him  as  a  matter  of 
course.  It  is  plain  that  some  motion  had  to  be  made  as 
judgment  could  not  have  been  entered  upon  the  report  as 
it  stood.  Nothing  was  found  as  to  the  $1000  which  the 
defendant  sought  to  retain,  and  it  was,  apparently,  dealt 
with  in  that  way  because  it  was  doubtful  if  the  terms  of 
the  reference  not  appealed  against  permitted  the  referee 
to  dispose  of  it.  The  learned  chief  justice  disposed  of  that 
matter. 

It  is  further  contended  that  the  report  should  not,  m 
another  respect  have  been  varied.  It  was  varied  in  respect 
to  the  amount. 

The  defendant  paid  to  the  plaintiff^  what  was  paid, 
not  in  cash,  but  in  bonds  and  shares  of  the  company. 
It  appears  that  this  was  the  way  in  which  thej;  were  to 
be  paid.  In  order  to  pay  off*  the  original  vendors  the 
company  issued  $444,444  of  bonds  and  of  shares  at  90% 
and  the  proportion  which  the  holders  of  the  three  sub- 
marine areas  would  be  entitled  to  would  be  $30,000 
instead  of  the  $27,000.  The  plaintiffs'  one-sixth  interest 
would  be  $5000  in  bonds  and  shares,  of  which  they  have 
already  received  $3,500.  Applying  the  referee's  estimate 
of  their  cash  value,  the  balance  of  bonds  and  stocks  would 
be  worth  when  they  should  have  been  delivered  to  the 


Digitized  by 


Google 


612  THE   NOVA  SCOTIA   REPORTS,   1906* 

defendant  $1,350.     And  for  this  sum  the  learned  ^chief 
justice  has  given  judgment. 

Both  appeals  which  were  heard  together  should  be 
dismissed  and  with  costs. 

TowNSHEND,  J. — I  concur. 

Fraser,  J. — This  action,  which  is  for  an  accounting, 
was  tried  by  his  lordship  the  chief  justice.  At  the  close 
of  the  plaintifTs  case  the  defendant  gave  no  evidence  and 
the  learned  trial  judge  directed  a  reference  to  F.  H.  Bell, 
Esquire.     The  accounts  and  enquiries  to  be  made  were : 

1.  An  account  of  the  proceeds  of  the  sale  and  disposal 
made  by  the  defendant  of  the  one-sixth  interest  in  three 
licenses  to  search  for  coal  at  Port  Hood  in  the  county  of 
Inverness  mentioned  in  paragraph  one  of  the  statement 
of  claim. 

2.  The  cash  value  of  the  said  proceeds,  at  the  time  of 
the  making  of  said  sale. 

(The  learned  judge  here  set  out  the  referee's  report, 
the  notice  to  vary,  the  order  varying  the  report,  and  the 
order  for  judgment.) 

From  both  the  order  varying  the  referee  s  report  and 
the  order  for  judgment  defendant  appeah. 

From  a  perusal  of  the  evidence  I  think  the  order  to 
vary  and  the  order  for  judgment  are  both  correct.  K  the 
referee  was  empowered  to  enquire  into  the  commission  of 
812,500  bonds  and  stock  paid  J.  C.  Mackintosh  and  others 
on  a  loan  of  money,  and  the  facts  under  which  $1000  was 
retained  by  defendant,  I  am  of  opinion  that,  as  the  referee 
did  not  include  this  amount  in  finding  the  cash  value  of 
the  bonds  and  stock,  at  the  time  of  the  sale  of  plaintiffs' 
interest,  it  should  not  be  the  subject  of  further  investiga- 
tion by  the  trial  judge  when  no  evidence  was  tendered  at 
the  trial.  The  defendant  was  examined  before  the  referee 
and  his  own  evidence,  in  connectioo  with  that  produced  at 
the  trial  and  hearing  before  judge  and  referee,  convinces 
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me  that  $27,000,  as  well  as  the  further  sum  the  areas  sold 
for.  was  the  amount  defendant  became  liable  for  in  payment 
for  the  interest  originally  held  by  Buckley,  now  held  by 
the  present  plaintiffs. 

The  variation  made  by  the  judge  in  the  amount  found 
by  the  referee  was  justified  by  the  evidence  before  the 
referee,  as  w  ell  as  at  the  trial,  and  as  he  has  so  found  and 
ordered  judgment  thereon,  and  no  cause  bcmg  shown  why 
this  court  should  disturb  his  findings,  I  think,  the  appeal 
must  be  dismissed  and  with  costs. 

The  judgment  is  on  a  question  of  fact,  and  there  should 
be  very  strong  evidence  before  the  court  should  interfere. 

Russell,  J — The  only  clear  evidence  that  I  liave 
succeeded  in  finding  to  support  the  plaintiffs'  claim  is  the 
evidence  of  O'Connor.  The  evidence  of  the  plaintiff  as  to 
the  price  at  which  the  property  was  put  in,  is  unsatisfac- 
tory as  it  consists  merely  of  a  statement  of  the  defendant 
that  the  property  had  been  put  into  a  proposed  sale  at 
$27,000.  The  defendant,  when  he  made  this  statement 
supposed  that  the  transaction  to  which  the  statement 
referred  would  go  through,  on  the  basis  on  which  it  had 
been,  at  that  time  arranged,  but  it  did  not  jlco  through.  I 
think  there  was  no  clear  understanding  when  the  areas 
were  placed  in  the  defendant's  hands  as  to  the  price  at 
which  they  were  to  be  disposed  of.  However  this  may 
be,  the  evidence  of  O'Connor  is  sufiicient  for  the  plaintiff 
He  says  that  the  defendant  told  him  he  had  put  the 
property  in  for  sale  to  the  Port  H:od  Company  at  $27,000. 
"  He  afterwards  told  me  that  he  had  sold  it  for  that  sum." 

That  this  amount  is  to  be  accounted  for  in  cash  and 
not  in  bonds  and  stock  to  that  amount,  or  rather  that  it  is 
to  be  accounted  for  in  stock  and  bonds  in  equal  amounts, 
sufiicient  at  the  date  of  the  sale  to  realize  $27,000  in 
cash,  appears  clear  from  the  statement  at  page  27  of  the 
case,  first  paragraph,  taken  together  with  the  statement  at 
33 — N.   S.    R.   38. 
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page. 29  showing  that  the  company  paid  Blacklock  $100,000 
over  the  $300,000.  The  effect  of  these  statements  is  fairly 
tabulated  in  the  following  statement  handed  up  by  the 
counsel  for  the  plaintiff;  which  I  have  care  fully  checked 
with  the  passages  referring  to  the  matter  in  the  evidence : 

PORT    HOOD    COMPANY    BOUGHT   ENTIRE    PROPERTY   FOR 
$400,000  CASH  MADE  UP  AS  FOLLOWS  : 

McGregor   areas $  27,500  00 

Smith             "     30,000  00 

Tremain          "     18,000  00 

D.  McNeil      "     30.000  00 

McNeil  &  Ternan  areas 20,000  00 

McNeil  &   Ternan       "    "; 10,000  00 

Areas  in  question 27,000  00 

Shannon   areas 35,000  00 

Defendants  1/12  McGregor  area 52,500  00 

Munn's    charges 50,000  00 

Blacklocks     "      100,000  00 

$400,000  00 
Equal  to  $444,444  bonds  at  90%  with  an  ecjual  amount 

of  stock  at  zero. 

i   of  $27,000.00— $4500.00  cash   or  S5000.00    bonds 

and  stock  as  above. 

I  was  inclined  to  think,  in  the  absence  of  any  clear 
clear  evidence  of  an  agreement  between  the  defendant  and 
the  plaintiffs,  that  the  latter  should  be  paid  one-sixth  of 
$27,000  for  their  interest,  it  would  be  equitable  that  the 
plaintiffs'  areas  should  bear  their  proportion  of  the  812,500 
required  to  be  sacrified  to  promote  the  sale.  It  is  certain 
that  the  sale  would  not  have  gone  through  if  this  amount 
had  not  been  raised.  I  am  not  clear,  however,  that  there 
is  any  such  equity  and  for  the  reasons  given  in  the  opinion 
of  my  brother  Graham.  I  concur  in  the  disallowing  the 
claims,  and  think  the  appeal  should  be  dismissed. 

LONGLEY,  J. — The  defendant  was  the  principal  inter- 
mediary in  disposing  of  a  number  of  areas  at  or  about 
Port  Hood,  C.  B.,  to  an  incorporated  company  called  tht 
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Port  Hood  Coal  Company.  Among  the  coal  ar6as  dis- 
posed of  was  a  block  of  submarine  areas  containing  three 
square  miles,  of  which  the  plaintiffs  held  one-sixth  interest 
These  areas  were  handed  over  to  the  syndicate  or  company 
for  827,000  cash. 

When  the  company  was  organized  it  was  found  that 
its  securities  could  only  be  placed  upon  the  market  by 
disposing  of  one  bond  of  $100,  together  with  one  share  of 
the  stock  of  the  face  value  of  $100,  for  $90.  It  was, 
therefore,  determined  that  the  issue  of  bonds  and  stock 
should  be  for  $444,444  each,  so  as  to  net  $400,000.  Only 
8197,500  of  this  $400^000  was  for  the  purchase  of  pro- 
perties— the  rest  went  to  the  promoters,  the  defendant  as 
one  of  them  receiving  about  $50,000  as  his  share. 

In  the  course  of  the  arrangements  being  made  for  float- 
ing the  enterprise,  it  became  necessary  to  raise  $64,000, 
or  $65,000  in  cash,  and  certain  capitalists  were  approached 
by  the  promoters,  and  the  monej^  was  raised  upon  the 
condition  that  they — tlie  capitalists — receive  for  their 
advances  a  premium  of  $12,500  of  stock  and  bonds  of  the 
company. 

The  defendant,  who  in  all  the  transactions  may  be 
regarded  as  representing  all  those  interested  in  the  areas 
to  be  dispased  of,  undertook  to  charge  this  commission  of 
$12,500  to  the  three  areas  in  which  the  plaintiffs  have 
one-sixth  interest,  and  while  their  property  was  turned 
over  to  the  company  at  the  price  of  $27,000,  and  the 
plaintiff's  share  would  be  $4,500,  the  defendant  only  gave 
to  the  plaintiffs  $3,500  in  bonds  and  $3,500  in  stock  which 
was  marketable  at  90%,  which  would  make  the  net  value 
of  their  sale  $3,150. 

The  plaintiffs  declined  to  accept  this,  and  have  sued 
defendant  for  the  balance  of  the  sum  coming  to  them  on 
the  basis  of  the  actual  figures  of  the  sale. 

Two  legal  questions  arise  in  the  determination  of  the 
issues  involved.     One  is,  has  the  defendant  the  right  by 
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virtue  of  any  contract  with  plaintiffs,  express  or  implied, 
to  make  the  deductions  on  account  of  commissions  paid  by 
promoters  to  raise  cash  ?  I  can  find  no  evidence  of  any 
such  contrsM^t,  nor  do  I  think  that  the  defendant  having, 
with  the  full  knowledge  and  consent  of  plaintiffs,  disposed 
of  their  property  at  the  price  of  $27,000,  has  any  legal 
right  to  subject  this  price  by  deductions  in  connection  with 
matters  with  which  the  plaintiffs  had  nothing  to  do,  and 
over  which  they  had  no  control.  I,  therefore,  think  the 
plaintiffs  are  entitled  to  receive  the  amount  actually 
obtained  for  their  property  without  deduction. 

The  other  question  is,  what  amount  did  the  defendant 
receive  for  these  shares  ?  The  evidence  discloses  that  the 
defendant  and  his  co-promoters  put  the  various  mining 
areas,  including  the  plaintiffs',  into  the  company,  and  that 
all  these  aggregated  S197,500.  One  of  the  promoters  had 
a  commission  of  $100,000,  another  $50,000,  and  the  defen- 
dant put  in  one-twelfth  interest  in  the  Macgregor  areas, 
{worth,  in  the  basis  of  what  Macgregor  got,  $2,500)  at 
$52,500,  which  gives  the  defendant  in  effect  $50,000  for 
promotion  services.     These  sums  aggregated  as  follows  ; 

Mining  areas $197,500 

Blacklock 100,000 

Munns 50,000 

McNeil  (deft.) 52,500 

$400,000 

If  stock  and  bonds  had  been  issued  for  the  aggregate 
amount  of  $400,000,  the  plaintiffs  would  have  been  entitled 
to  receive,  as  their  shares,  $4,500  in  bonds  and  $4,500  in 
stock,  which  would  have  been  equivalent,  at  the  price  of 
the  securities,  90%,  to  $4,050.  But.  this  is  not  what  was 
actually  done.  The  company  issued  stock  and  bonds  to  the 
aggregate  of  $444,444,  so  that  it  would  net  to  all  con- 
cerned $400,000  at  the  issue  price  of  stock  and  bonds 
at  90%. 


Digitized  by 


Google       \ 


BETCHER    V.    HA6ELL.  517 

Are  the  plaintiffs  entitled  to  share  in  the  benefits  of 
this  arrangement  ?  The  promoters  did,  and  all  concerned, 
it  seems  to  me,  had  an  equal  ri^ht  to  the  advantages  of 
this  arrangement.  If  this  be  so,  then  plaintiffs'  share  of 
the  stock  and  bonds  would  be  $5000,  of  each,  which  would 
net  at  90%,  $4,500  cash. 

I  think  the  report  of  the  referee  was,  therefore,  pro- 
perly varied  by  the  learned  chief  justice,  and  that  his  final 
order  of  judgment,  now  appealed  from,  was  in  accordance 
with  the  evidence  before  him  and,  consequently,  the  appeal 
should  be  dismissed  with  costs. 

Appeals  dismissed  with  costs. 


Betcher  v.  Hagell. 

Before  Townshend,  Fraser,  Russell  and  Longley,  JJ. 

Laftdlord  and  tenant — Injury  to  roof— Failure  to  repair. 

Plaintiff  was  tenant  under  defendant  of  the  *'  dwelling:  portion  "  of  a 
building',  the  remainder  of  which  was  occupied  by  defendant  as  a 
shop.  During-  a  storm  a  skvlif^ht  was  blown  from  a  neighbouring 
building-  and  struck  the  roof  of  defendant's  building  and  injured  it. 
Plaintiff  notified  defendant  who  gave  an  order  on  a  builder  for  the 
repair  of  the  roof,  but  before  this  could  be  done  the  weather  con- 
ditions became  such  that  the  repairs  could  not  be  effected  and, 
later  on,  water  from  rain  and  from  the  melting-  of  a  heavy  accumu- 
lation of  snow  on  the  roof,  came  through  and  damaged  plaintiff's 
property. 

Heldf  reversing  the  judgment  of  the  trial  judge,  that  defendant  was 
under  no  obligation  to  repair  the  roof  which  would  make  him 
responsible  in  damages,  and  that  his  promise  to  have  the  injuries 
made  good  was  without  consideration  to  support  it  and  was  not 
binding. 

Appeal  from  the  following  judgment  of  Graham,  E.  J.: 

The  defendant  is  owner  of  a  two  story  building  at 
Sydney.  The  lower  flat  in  shops  was  let  to  tenants  and 
the  upper  flat  and  two  rooms  at  the  back  of  the  shop, 
called  in  the  lease  "  the  dwelling  portion,"  to  the  plaintiff. 
The  plaintiff  also  had  part  of  the  cellar  with  a  heating 
furnace.     He  says  he  had  no  access  to  the  roof.     There 
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were  skylights.  The  lease  was  for  six  months  from  12th 
November,  1904,  with  a  right  of  renewal  for  six  months. 
The  rent  was  $15.00  per  month.  On  the  8th  of  January, 
1905,  the  sash  from  a  skylight  on  a  neighbors  premises 
blew  off  falling  on  the  roof  of  the  defendant's  building. 
It  was  a  flat  roof  with  a  slight  slope  and  was  covered  with 
tar  and  gravel  over  boards.  The  corner  of  the  skylight 
perforated  the  roof  and  it  immediately  leaked.  On  that 
day  the  plaintiff  called  the  defendant's  attention  to  the 
injury  and  the  defendant  addressed  a  letter  to  one  Shaw, 
a  roofer,  asking  him  to  fix  the  leaks  and  delivered  the 
letter  to  the  plaintiff  who  delivered  it  to  Shaw.  Shaw  did 
not  attend  to  it  and  after  about  a  day  the  plaintiff  sent 
word  to  the  defendant  that  Shaw  had  not  repaired  it. 
Snow,  during  the  winter  storms,  accumulated  on  the  roof, 
the  gutter  choked  and  the  defendant's  attention  was  called 
to  this  feature.  He  said  that  he  would  send  his  boy  to 
remove  the  snow,  but  did  not  do  so.  There  was  only  an 
occasional  leakage  up  to  the  18th  of  February.  The 
severe  cold,  I  have  no  doubt,  pi*evented  constant  leakage. 
But  on  the  18th  of  February  there  was  a  heavy  rain  storm 
and  thaw.  The  leakage  was  intensified  by  the  snow  and 
ice  on  the  roof  holding  the  water.  The  water  commenced 
coming  in  at  five  o'clock,  a.  m.  and  continued  to  do  so  until 
evening.  It  soaked  down  through  the  plaster  and  some 
of  the  plaintiff's  rooms  were  wet  and  unhabitable  for  some 
time. 

The  defendant  says,  in  a  few  days  or  weeks  after 
writing  to  Shaw,  he  knew  it  wais  not  repaired  and  then  he 
went  to  the  neighbor  whose  hatch  did  the  damage  and 
claimed  that  he  should  make  it  good  but  nothing  resulted 
from  that  incident.  He  went  three  miles  out  on  the  Mira 
Road  to  a  man  named  Brown  who  told  him  that  as  soon 
as  the  weather  was  favorable  he  would  fix  it.  Nothing 
was  done  until  after  the  18th  of  February,  when  that 
storm  brought  matters  to  a  crisis.  Then  on  the  LOth  one 
William  Andrews  effected  temporary  repairs  and  permanent 
repairs  were  effected  later.  It  appears  that  there  were 
storms  during  February,  but  there  were  days  when  the 
weather  conditions  admitted  of  temporary  repairs  at  least. 
Even  after  the  temporary  repairs  there  was  some  leakage. 
In  my  opinion,  the  defendant  did  not  use  proper  diligence 
and  care  in  respect  to  the  hisiness  of  repairing  this  roof. 
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I  also  think  that  there  was  a  duty  to  the  plaintiff  to  repair 
it  The  ease  of  Hargroves  v.  Hartopp,  (1905),  1  K.  B. 
472  is  in  point.  The  only  distinction,  I  can  think  of,  is 
that,  in  this  case,  there  may  be  more  ground  for  the  con- 
tention that  the  roof  was  let  to  the  plaintiff.  In  the 
English  case,  as  to  part  of  the  roof,  the  tenement  let  was 
directly  under  the  roof.  And,  as  to  the  other  part,  there 
was  an  intervening  tenement  let  to  another  tenant.  I 
suppose  it  is  a  question  of  fact  and  I  think  that  letting 
"the  dwelling  portion  of  No.  Charlotte  Street,  with 
the  usual  privileges  thereof,"  probably  does  not  include 
the  outside  of  the  roof.  At  any  rate  the  defendant,  from 
the  first,  acted  on  the  assumption  that  he  was  the  man  to 
make  repairs  and,  if  he  intended  to  contest  that  point,  he 
should  have  done  it  at  the  time,  and  let  the  plaintiff  know. 

In  respect  to  the  claim  for  not  cleaning  the  ashes  out 
of  the  cellar,  there  is  a  provision  in  the  lease  requiring  the 
defendant  to  do  that  but  that  provision  is  not  pleaded — 
the  breach  of  it  is — but  the  provision  that  is  pleaded  is 
that  he  would  keep  the  premises  in  tenantable  order, 
repair  and  condition.  Clearing  out  the  ashes  would  not 
be  included  in  that. 

I  am  moreover  of  the  opinion  that  the  claim  was  an 
afterthought.  However,  to  put  an  end  to  it,  I  will  amend 
the  statement  of  claim  and  allow  $1.00  damages  for  that 
matter  without  costs. 

I  as.sess  the  damages  for  neglecting  to  repair  the  roof 
at  SI 8.25  and  allow  the  costs  of  that  issue  to  the  plaintiff 

1905,  Nov.  29th.  C.  P.  FuUerton,  in  support  of  appeal. 
There  is  no  covenant  to  repair  and  the  general  rule  is  that, 
in  the  absence  of  a  covenant  to  repair,  the  landlord  cannot 
be  compelled  to  repair.  There  is  no  consideration  for 
defendant's  undertaking  to  repair.  The  only  liability  is 
where  there  is  an  act  of  commission.  Pomfret  v.  Ri- 
croft,  1  Wm.  Saurid.  322  ;  Kaulback  v.  The  Girdlers  Co., 
1  Q.  B.  D.  234  ;  Knie(jer  v.  Ferrant,  43  Am.  R.  223  ; 
Doupe  V.  Genln,  6  Am.  R.  47  ;  Hxinnphrey  v.  Waite,  22 
U.  C.  C.  P.  580 ;  Tenant  v.  HaU,  27  N.  B.  499  ;  Caratairs 
v.  Taylor,  L.  R.  6  Exch.  217.  Hargroves  v.  Hartopp, 
^905)   1    K.    B.    472  was  a   case   of    misfeasance.     The 
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plaintiff  should  have  made  the  repairs  himself.  Brown  v. 
Toronto  General  Hospital,  23  O.  R.  509  ;  Doupe  v.  Ge^nn, 
supra.;  Humphrey  v.  Waite,  supra.  The  btatement  of 
claim  does  not  contain  any  claim  for  negligence  and  no 
covenant  is  proved.  '  18  Am,  &  Eng.  Ency,  of  Law,  p.  218. 
We  did  all  that  we  reasonably  could  to  effect  repairs. 

G,  A,  R,  Rowlings,  contra.  Bell  on  Landlord  & 
Tenant,  p.  400.  The  cases  cited  by  the  other  side  are  only 
applicable  where  there  is  a  demise  for  a  terra  of  years  or 
from  year  to  year,  and  are  not  applicable  to  short  terms. 
When  repairs  are  of  a  substantial  nature  the  tenant  is  not 
bound  to  repair.  What  we  are  claiming  for  is  the  unrea- 
sonable delay  in  effecting  the  repair.  Hargroves  v.  Ear- 
topp,  (1905)  1KB.  472  ;  Broggi  v.  Robins,  14  T.  L  R 
439  ;  MiUer  v.  Handcock,  (1893)  2  Q.  B.  177. 

C  P.  Fullerton,  in  reply.  This  being  a  lease  for  six 
months  certain  comes  within  the  definition  of  a  lease  for 
a  term  of  years. 

1906,  January  6th.  Russell,  J.  read  the  judgment 
of  the  court : 

The  defendant  was  the  owner  of  a  two-story  building 
in  Sydney  in  the  lower  part  of  which  were  stores 
rented  to  a  tenant.  The  plaintiff  occupied  the  remaining 
rooms  of  the  house  under  a  written  agreement  in  which  it 
was  expressed  that  the  defendant  rented  to  him  "the 
dwelling  portion  of  No.  334  Charlotte  Street,  Sydney,  with 
the  usual  privileges  thereof,  at  and  for  the  sum  of  $15 
per  mouth  .  .  for  the  term  of  at  least  six  months 
or  an  additional  six  months  if  he  so  desires  .  .  . 
said  J.  W.  Betcher  (the  plaintiff)  to  leave  the  premises  in 
as  good  order  as  he  finds  it  wear  and  tear  excepted." 
The  dwelling  portion  consisted  of  the  upper  flat  and  two 
rooms  at  the  back  of  the  shop  on  the  lower  flat  and  the 
plaintiff  also  bad  part  of  the  cellar  with  a  heating  furnace. 
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The  plftinbiff  says  he  had  no  access  to  the  roof,  by  which 
he  means  only  that  there  was  no  convenient  way  of  get- 
ting to  the  roof  from  the  inside  of  the  house,  but  it  is  not 
shown  that  he  had  not  at  lea.st  as  much  access  to  the  roof 
as  anybody  else.  There  were  three  skylights  in  the 
building  which  must  have  opened  through  the  roof,  and 
it  would  be  surprising  to  learn  that  the  plaintiff  had  not 
the  right  to  use  these  skylights,  but  he  claims  to  have  had 
no  rights  in  the  rest  of  the  roof  and  that  the  defendant 
retained  this  for  himself.  If  the  case  is  similar  to  that  of  a 
building  let  out  in  flats,  it  is  quite  possible  that  this  conten- 
tion is  correct  and  I  will  assume  against  the  defendant  that 
this  is  the  legal  position  of  the  parties,  that  is  that  the 
tenant  of  the  store  had  a  right  to  occupy  the  store  alone, 
while  the  plaintiff  had  merely  the  right  to  occupy  the 
remaining  portions  of  the  building  under  the  roof,  and  that 
neither  of  the  tenants  had  any  such  tenancy  in  the  soil  as 
would  carry  his  rights  usque  ad  caelum. 

Under  these  circumstances  what  happened  was  that 
on  a  very  stormy  night  in  January,  the  skylight  of  a 
neighboring  building  blew  off  and  falling  upon  the  sloping 
flat  roof  of  the  defendant  s  building  punched  a  small  hole 
through  the  roof,  which  was  of  boards  covered  with  tar 
paper  and  gravel.  The  plaintiff  complained  to  the  defen- 
dant who  at  once  gave  him  an  order  to  a  builder  to 
repair  the  roof ;  but  the  builder  was  busy  and  did  not  at 
once  execute  the  work.  Shortly  after  this  it  began  to 
snow  and  continued  to  snow  for  the  rest  of  the  season,  so 
that  the  roof  was  continuously  covered  with  snow  to  the 
depth  of  two  or  three  feet.  While  the  weather  was  frosty 
comparatively  little  mischief  was  caused,  but,  at  last  came 
the  inevitable  rain  and  thaw  and  the  water  poured  in 
through  the  hole  in  the  roof  doing  the  damage  for  which 
the  plaintiff  claims  in  this  action. 

There  is  evidence  to  show  that  permanent  repairs 
could  not  well  be  effected  in  the  weather  conditions  pre- 
vailing at  the  time,  but  it  may  be  the  ease  and  I  will  take 
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it  for  granted  for  the  purpose  of  this  decision  that,  if  it 
was  the  duty  of  the  defendant  to  repair  the  roof,  the 
plaintiff  is  entitled  to  claim  that  this  duty  was  not  per- 
formed. I  am  at  a  loss,  however,  to  find  any  good  reason 
why  the  defendant  was  under  any  obligation  to  the  plain- 
tiff in  the  premises.  He  did  not  unhitch  the  skylight 
from  the  neighboring  building  and  fire  it  upon  the  plain- 
tiff's roof.  The  act  of  God  by  which  this  affliction  befell 
the  plaintiff  was  no  more  chargeable  to  the  defendant 
than  to  the  plaintiff.  That  goes  wittioiit  saying  and  is 
involved  in  the  description  of  it  as  the  act  of  God.  It 
was  in  fact  an  inevitable  accident  the  consequences  of 
which  would  simply  have  to  lie  where  they  fell,  unless 
the  parties  chose  by  their  contract  to  provide  for  such  a 
contingency.  I  will  assume  against  the  defendant  that 
they  did  not  make  provision  for  this  emergency  in  the 
stipulation  by  which  the  plaintiff  was  required  to  leave 
the  premises  in  as  good  condition  as  he  found  them^  the 
case  b  ing  included  within  the  exception  of  wear  and  tear. 
Some  evidence  was  given  as  to  the  condition  of  the 
gutters  ;  but  I  can  find  no  satisfactory  explanation  in  the 
case  of  the  manner  in  which  a  gutter  along  a  sloping  flat 
roof,  such  as  this  was  described  to  be,  could  materially 
contribute  to  the  damage  occasioned  by  the  hole  in  the 
roof  six  or  seven  feet  away  from  the  eave.  The  plaintiff 
did  not  say  anything  to  the  defendant  about  the  gutter 
before  the  18th  of  February  when  the  real  and  and  sub- 
stantial damage  was  done  by  the  rain  and  melting  snow. 
In  fact  he  says  in  one  place  that  he  did  not  say  anything 
to  defendant  about  the  condition  of  the  gutters  until  after 
he  had  consulted  his  lawyer  and  it  is  quite  conceivable  that 
the  afterthought  about  the  gutters  was  a  shrewd  suggestion 
of  the  lawj^er  to  bring  the  case  within  the  authority  of 
Hargroves  v.  Hartopjj,  (1905)  1  K.  B.  472,  on  which  the 
judgment  for  the  plaintiff  is  founded.  However  this  may  be 
I  am  satisfied  that  there  is  n j  evidence  of  any  substantial 
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contribution  to  the  damage  occasioned  by  the  condition  of 
the  gutters,  and  if  there  were  that  there  was  no  notice 
given  to  the  defendant  such  as  would  make  him  charge- 
able with  negligence  in  not  having  them  attended  to,  if 
it  was  his  duty  after  notice  to  clean  them  out  which  I 
greatly  doubt.  The  real  substantial  question  in  this  case, 
and  the  question  which  has  to  be  decided  in  this  action, 
is  whether  it  was  the  duty  of  the  defendant  to  repair  the 
roof.  He  certainly  thought  that  it  was  and  undertook  to 
do  it,  but  that  cannot  render  him  liable  for  not  doing  it. 
It  will  not  be  pretended  that  his  promise  could  be  tor- 
tured into  an  estoppel.  It  was  simply  a  promise  without 
consideration  tc  support  it. 

There  is  a  singular  dearth  of  authority  in  the  English 
cases ;  but  I  think  it  may  be  taken  to  be  absolutely  settled 
that,  even  assuming  the  roof  to  have  been  retained  under 
the  control  of  the  defendant,  and  not  to  be  included  in  the 
demise  to  the  plaintiff,  there  is  no  duty  whatever  upon 
the  defendant  to  repair.  The  duties  of  the  landlord  in 
such  a  case  cannot  rest  upon  any  implied  covenant  for 
there  is  no  such  covenant  implied  in  the  demise  of  such  a 
property,  whatever  may  be  the  case  in  the  demise  of  a 
furnished  house.  The  duty  of  the  owner  is  simply  sic 
uti  8\u)  lit  alievuvi  non  laedat;  which  maxim,  as  Sergeant 
Williams  says  in  his  note  to  be  referred  to  later,  does 
not  apply  to  omissions,  but  "almost  always  applies  to 
some  act  which  is  done  by  one  man  to  the  prejudice  of 
another." 

The  principle  that  must  govern  the  case  is  expounded 
in  Loupe  v.  Genin,  45  N.  Y.  121,  which  was  an  acMon  by 
the  tenant  of  the  basement  for  injury  to  the  plaintiff's 
goods  by  the  neglect  of  the  defendant  to  repair  the  roof 
of  the  premises  which  he  occupied.  The  plaintiff'  leased 
the  basement  from  the  defendant  for  a  store.  The  upper 
part  was  leased  to  others.  The  upper  story  and  roof  were 
damaged   by  tire,  and   the  defendant,  it   was  alleged,  had 
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neglected    to   make    the   necessary    repairs.     BapallOi  J. 
speaking  for  the  Court  of  Appeals,  said  : 

"  It  is  not  claimed  that  if  the  plaintiff  had  been  the 
lessee  of  the  entire  building,  the  defendant  would  have 
been  under  any  obligation  to  repair;  there  being  no 
covenant  on  his  part  to  do  so.  It  is  well  settled  that  there 
would  have  been  no  such  obligation.  But  it  is  claimed 
that  in  this  case  the  duty  arose  from  the  fact  that  the 
plaintiff's  promises  were  rendered  untenantable  by  reason 
of  damage  to  a  part  of  the  building  not  occupied  by  him, 
and  which  served  as  a  protection  to  his  premises,  and  that 
there  was  an  implied  covenant  that  such  protection  should 
continue,  and  also  that  independently  of  any  obligation 
resulting  from  the  lease  the  defendant  as  owner  of  the 
part,  of  the  building  not- occupied  by  the  plaintiff  was 
bound  according  to  the  maxim  *  8ic  ictere  txvo  ut  alienum 
non  laedasl  to  keep  his  own  part  of  the  premises  in  such 
condition  as  to  prevent  injury  to  the  plaintiff's  premises 

In  so  far  as  the  plaintiff"s  claim  rests  upon  the  sup- 
posed obligation  of  the  defendant  as  lessor  it  has  no  foun- 
dation in  principle.  When  a  building  has  been  injured 
by  fire  the  landlord  cannot  be  compelled  to  rebuild  or 
repair  it  for  the  benefit  of  his  tenant,  unless  he  basso 
covenanted,  and  he  owes  no  greater  obligation  to  one  the 
use  of  whose  tenement  is  impaired  in  consequence  of  the 
tire  than  to  one  whose  premises  are  destroyed  or  directly 
injured  by  it. 

The  doctrine  contended  for  by  the  respondent  was  once 
broached  in  the  case  of  Pomfret  v.  Ricroft,  1  Wm.  Saund. 
322,  where  Rainsford,  J.  expressed  the  opinion  that  *if 
a  man  demise  by  deed  a  middle  room  in  a  house  and 
afterward  will  not  repair  the  roof  whereby  the  lessee 
cannot  enjoy  the  middle  room,  an  action  of  covenant  lies 
for  him  against  his  lessor.' 

But  the  judgment  in  the  case  in  which  that  opinion 
was  expressed,  was  reversed  in  the  Exchequer  Chamber, 
1  Saund.  323  ;  and  Sergeant  Williams  in  his  note,  id. 
322,  considered  that  the  principle  of  that  case  establishes 
that  without  an  agreement,  the  landlord  would  not  be 
bound  to  repair  the  roof,  nor  subject  to  an  action  for  not 
doing  so,  but  that  the  tenant  might  himself  repair  the 
roof  as  incident  to  the  demise.  The  authorities  upon 
which  this  opinion  of  Rainsford,  J.  was  supposed  to  have 
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been  founded,  are  disapproved  in  Salk.  361  and  are 
explained  in  note  1  above  cited.  See  also  the  dissenting 
opinion  of  Twysden,  J.  in  the  above  case,  which  was  con- 
sidered by  Saunders  the  better  opinion,  and  which  was 
sustained  by  the  court  of  Exchequer  Chamber." 

In  Pierce  v.  Dyer,  109  Mass.  374,  it  was  held  that 
there  was  no  obligation  between  the  owners  of  distinct 
parts  of  a  building  which  would  enable  either  to  maintain 
an  action  against  the  other,  for  mere  refusal  and  neglect 
to  repair  his  tenement  wheieb3'  the  plaintiffs  part  was 
injured.  There  is  no  reason  that  I  can  understand  why 
this  principle  is  not  applicable  in  the  same  way  where  the 
portions  of  the  building  so  owned  are  one  above  the  other 
as  where  they  are  side  by  side.  In  the  judgment  in  this 
case  reference  is  made  to  a  decision  in  Cheesehorough  v. 
Green,  10  Conn.  318,  where  it  was  held  that  the  owner  of 
the  lower  part  of  a  store  could  not  sustain  an  action 
against  the  owner  of  the  upper  part  and  roof  to  recover 
damages  for  suffering  the  roof  to  be  out  of  repair.  Th«re 
is  a  suggestion  in  the  Connecticut  case  of  a  relief  that 
the  plaintiff  might  be  entitled  to  in  Chancery,  but  the 
report  does  not  explain  what  sort  of  relief  could  in  such 
a  case  be  afforded  and  I  cannot  imagine  that  there  is  any. 

The  case  that  has  been,  to  my  mind,  the  most 
thoroughly  and  carefully  argued  is  that  of  Krueger  v. 
Ferrant,  29  Minn.  385  ;  43  Am,  Rep,  223,  the  headnote 
of  which  is  that  "  in  a  lease  there  is  no  implied  covenant 
on  the  part  of  the  lessor  to  repair,  nor  of  warranty  of 
suitableness  or  safety  ;  and  this  applies  to  tlie  case  of 
distinct  tenements  under  a  common  roof,  and  the  want  of 
repair  of  the  roof." 

The  plaintiff  had  leased  and  occupied  the  lower  story 
of  the  defendant's  building.  Separate  rooms  in  the  second 
story  were  occupied  by  other  tenants.  It  did  not  appear 
that  any  of  the  tenants  had  control  of  the  roof,  which 
became  defective  and  out  of  repair.  The  water  had  at 
divers   times   leaked    through    into    plaintiff's   store    and 
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caased  damage.  Defendant  had  due  notice  of  this  and  of 
the  condition  of  the  roof,  but  he  neglected  to  make  any 
repairs  and  finally,  in  consequence  of  a  severe  stonn,  a 
large  quantity  of  water  leaked  through  the  roof  and 
injured  the  plaintiff's  goods.  The  case  is  in  all  its  essen- 
tials the  same  as  that  with  which  we  have  to  deal  and, 
while  the  decision  is  not  a  binding  authority  upon  this 
court,  the  reasoning  seems  to  me  to  be  logical  and  con- 
vincing. I  would  nol  hesitate  to  accept  its  reasoning, 
based  as  it  is  on  well  settled  principles  of  the  English 
Common  Law  going  back  to  the  sources  in  WUliarm 
Saunders,  or  to  adopt  it  in  its  entirety  as  the  judgment 
of  this  court. 

The  case  of  Haiyroues  v.  Hartopp  (stip.)  referred  to  by 
the  learned  trial  judge  is,  in  my  opinion,  altogether  distin- 
guishable. In  saying  this  I  attach  no  importance  to  the 
fact  that  in  this  case  the  plaintitTs  rooms  were  immediately 
under  the  roof,  while,  in  the  case  cited  part  of  th  ?  space 
occupied  was  next  to  the  roof  and  as  to  another  part  there 
was  a  story  above  the  plaintiffs  rooms.  I  have  conceded 
for  the  purposes  of  this  discussion  what,  I  think,  is 
the  case,  that  the  roof  was  not  demised  to  the  plaintiff. 
Neither  do  I  attach  importance  to  the  finding  of  the 
County  Court  judge  in  the  case  cited  that  the  landlord 
retained  the  roof  in  his  own  possession  and  under  his  own 
control.  In  connection  with  this.  Lord  Alverstone  says 
there  was  no  evidence  that  the  tenants  had  any  right  of 
access  to  the  roof,  or  any  privilege  to  go  upon  it,  or  that 
they  had  ever  repaired  it,  or  cleaned  out  the  gutter.  I 
cannot  bring  myself  to  doubt  that  in  the  present  case  the 
tenant  had  the  right  to  get  out  on  the  Tv^of,  either  through 
the  skylight  or  by  means  of  a  ladder  to  shovel  the  snow 
from  the  roof,  clean  out  the  gutters  and  effect  such  neces- 
sary repairs  as  would  make  his  rooms  tenantable.  But 
the  reason  why  I  hold  the  judgment  of  Lord  Alverstone 
entirely  inapplicable  to  the  facts  of  the  present  case  is 
that,  in  the  case  of  Hargroves  v.  Hartopp,  the  judgment  is 
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based  entirely  upon  the  consideration  that  the  defendants 
had  maintained  an  artificial  thing  like  a  gutter  for  the 
purpose  of  carrying  the  water  away  from  the  roof  and 
having  done  this  and  kept  it  in  an  improper  condition 
after  notice  that  it  had  become  clogged,  they  were  liable 
to  the  plaintiff  for  the  damage  that  happened  from  their 
own  "  act  of  commission."  If  it  could  be  shown  that  the 
daniage  in  this  case  was  caused  by  the  gutters,  and  that 
notice  of  their  improper  condition  had  been  given  by  the 
plaiutiff  before  the  damage  was  occasioned,  I  should  con- 
sider the  English  case  applicable  here,  notwithstanding 
the  differences  between  the  cases  in  the  particulars  already 
mentioned,  and  to  which  reference  is  made  by  the  trial 
judge.  The  defendant,  in  the  case  before  us,  did  nothing 
to  cause  damage  to  the  plaintiff,  and  was  under  no  obliga- 
tion to  protect  him  from  the  damage  caused  by  forces 
entirely  beyond  his  control.  The  defendants  appeal 
should  be  allowed  with  costs  an  1  judgment  entered  dis- 
missing the  plaintiffs  claim.  The  damage,  if  any,  occa- 
sioned by  non-removal  of  the  ashes  is  too  frivolous  to 
prevent  a  judgment  with  costs  for  the  defendant  in  the 
action,  when  the  real  question  on  which  the  parties  went 
to  trial  was  a«  to  the  defendant's  obligation  to  repair  the 
roof. 

Appeal  allowed  icith  costs. 
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Hains  V.  Leblanc. 

Before  Tow.vsHE^fD,  J.,  Graham.   E.  J.,  Fraser,  Russell  and 
LONGLEY,    J  J. 

Fraudulent  misrepresentation — Party  not  permitted  to  take  advantafre  of. 

Defendant,  as  bailiff  of  D  levied  upon  g-oods  in  premises  occupied  by 
R.  as  tenant  of  D.,  but  which  were  claimed  by  plaintiff  under  a 
bill  of  sale  ^iven  to  secure  a  debt  due  for  services  rendered. 

The  evidence  showed,  and  the  trial  judge  found,  that  the  wife  ofR-. 
being  entitled  to  a  sum  of  money  held  in  trust  for  her,  D.  and  R. 
-  were  parties  to  a  misrepresentation  to  the  trustee  as  the  result  of 
which  D.  obtained  possession  of  a  portion  of  the  money  so  held  in 
trust,  it  being*  agreed  bet»veen  the  parties  that  D.  should  retain  a 
portion  of  the  money  in  payment  of  a  debt  due  to  him  for  profes- 
sional services,  and  that  the  balance  should  be  applied  by  him  in 
payment  of  the  rent  of  the  premises  occupied  by  R.  as  tenant  of  D. 
It  was  further  shown  and  found  that  the  amount  received  by  D. 
was  more  than  sufficient  to  satisfy  the  .:ebt  due  him  for  professional 
services  and  the  rent  due  up  to  the  time  of  the  distress. 

Held,  affirming  the  judgment  appealed  fro  n,  that  as  plaintiff  was  not 
shown  to  be  a  party  to  the  fraud,  and  was  not  a  privy  in  any  sense 
which  would  subject  her  to  its  consequences,  and  as  her  title  to  the 
property  in  question  was  founded  on  a  bill  of  sale  given  for  gotxi 
consideration,  defendant's  principal  could  not  be  heard  to  make  the 
contention  that  the  money  obtained  from  the  trustee  was  rei^eived 
under  a  fraudulent  proceeding  to  which  he  himself  was  a  party. 

Appeal  from  the  following  judgment  of  Savary,  C.  C.  J- 

Dr.  Benjamin  E.  Donham,  by  the  defendant,  his  bailiff, 
distrained  on  goods  of  which  the  plaintiff  holds  a  bill  of 
sale  from  James  M.  Roy,  the  goods  being  on  the  premises 
of  the  landlord  Donham  leased  to  Roy  on  which  it  is 
claimed  five  months  rent  was  due  July  i,  1904.  There  is 
no  doubt  of  the  validity  of  the  bill  of  sale  between  the 
plaintiff  and  Roy,  and  that  it  could  be  impeached  only  hy 
a  creditor,  if  it  was  given  w^ithout  consideration  or  fraudu- 
lent under  the  Statute  of  Elizabeth,  and  that  if  the  disti-ess 
is  wrongful  she  can  sustain  this  action  ;  and  it  is  equally 
clear  that  the  goods  being  on  the  demised  property  were 
subject  to  distress  for  the  rent,  if  any  were  due.  I  regret, 
however,  that  the  action  w^as  brought  against  the  bailiff 
whose  acts  and  possession  were  those  of  the  landlord 
whose  servant  and  agent  he  was  ;  and  I  think  the  defen- 
dant might,  under  the  practice,  have  taken  steps  to  have 
the  burden  of  the  defence  and   the  responsibility  for  the 
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proceedings  shifted  on  to  the  shoulders  of  Donham,  or,  at 
least,  brought  him  in  as  a  third  party  ;  but  that  has  not 
been  done  and  I  have  no  doubt  that,  legally,  either  could 
be  made  defendant  or  both. 

On  behalf  of  the  plaintiff  the  point  was  taken  that 
the  demise  being  by  the  two,  Donham  and  Aimee  Robichau, 
the  distress  should  have  been  by  the  two  and  not  by 
Donham  alone.  In  case  of  joint  owners  one  can  distrain 
alone  for  himself  and  as  agent  for  the  other  or  others, 
while,  in  case  of  landlords  who  own  as  tenants  in  common, 
they  should  either  all  join  or  each  should  distrain  sepa- 
rately for  his  or  her  share  ;  but  I  think  that,  in  order  to 
make  this  point  available  to  the  plaintiff,  it  should  have 
been  raised  in  some  way  on  the  pleadings. 

A  point  was  taken  by  the  defendant  that,  under  the 
pleadings,  the  plaintiff  could  not  give  evidence  of  the 
money  received  by  Donham  in  Boston  on  account  of  doctor 
or  the  late  Mrs.  Ro3%  or  both,  for  want  of  pleading  it,  in 
order  that  the  defendant  might  have  pleaded  and  proved 
a  set-off  to  it  by  Donham,  or  shown  that  it  was  received 
for  and  applied  to  other  purposes  or  debts  than  this  rent. 
I  certainly  think  that  a  reply  of  payment  before  distiess 
made  should  have  been  pleaded  to  paragraph  2  of  the 
defence,  after  obtaining  particulars ;  to  which  the  defen- 
dant could  have  rejoined  thtit  the  money  received,  if  any, 
was  for  other  purposes,  or  in  payment  of  the  other  debt 
due  Donham,  and  proved  those  debts  in  detail.  But  I  was 
satisfied  there  was  no  surprise  and  decided  to  consider  all 
necessary  amendments  made,  and  to  try  out  the  case  and 
give  the  defendant  any  time  that  might  be  required  to 
meet  the  plaintiffs  evidence  on  this  point. 

Now  the  mere  existence  of  a  set-off  to  the  rent  cannot 
operate  to  render  a  distress  illegal.  An  express  payu)ent 
of  the  rent  most  certainly  does  ;  and  the  issue  for  me  to 
try  is  narrowed  down  to  this  :  was  the  S90.00  w^hich  Dr. 
Donham  was  authorized  to,  and  did  receive  from  the 
trustees  of  Mrs.  Roy's  estate  in  Boston,  to  be  received  by 
him  as  payment  for  the  rent  due  or  to  become  due  under 
the  lease,  or  was  it  to  be  received  in  payment  or  part  pay- 
ment for  professional  services  rendered  to  Mrs.  Roy  ;  and  I 
decidedly  accept  the  evidence  of  the  plaintiff  and  Dr.  Roy 
that  $25.00  of  it  was  to  be  applied  to  Dr.  Donham's  bill 

34 — N.   S.    R.   38. 
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for  professional  services,  and  the  remainder  on  account  of 
the  rent ;  that  is  to  say,  865.00  on  account  of  the  rent 
which  paid  all  the  rent  distrained  for,  and  $20.00  more, 
before  the  distress  was  issued.  The  excuse  Roy  makes 
for  his  letter  of  March  1 6th.  is  to  my  mind  satisfactory. 

I  entirely  disallow  the  costs  of  the  suit  in  connection 
with  the  collection  of  the  $90.00.     The  trustee  liad  agreed 
to  pay  it  before   the  suit  was  commenced.     Dr.  Donham 
had  not  a  shadow  of  authority  to  employ  or  consult  any 
attorney  whatever  in   the  matter,  or  incur   any  expense 
whatever  beyond   his  car  fare,  to  see  the  trustee  or  her 
attorney.     The  suit  that  was  brought  was  an   iniquitous 
one.     It  was  one  which  a  judicious  lawyer,  on  reading  the 
trust  deed  of  Mrs.  Roy's  little  estate,  could  readily  see  must 
fail.     The  claim  presented  was  for  a  past  debt  pretended 
to  be  for  medical  services  already  rendered,  and  not  to 
obtain  money  for  the  present  comfort  of  the  cestMi  qvue 
trust  in   reference  to  which  an  absolute  discretion  was 
reserved  to  the  trustee.    The  rendering  of  a  bill  for  $180.00, 
getting  Mrs.  Roy's  signature  to  it,  and  trying  to  get  the 
amount  from  the  trustee,  was  simply  an  attempt  to  obtain 
money  under  false  pretences  relieved  only,  if  at  all,  from 
a  criminal  aspect  by  what  the  doctor  says  he  told  the 
trustee's  attorney  before  he  got  the  settlement,  that  it  was 
"a  put  up  bill   to  get  money  to  send  to  them  for  her 
benefit ;"  in  other  words,  he  candidly  avowed  the  fraud  to 
which  he  was  a  party  and  which  he  sought  to  accomplish 
uy  process  of  law%  claiming  the  8180.00  under  paragrarhs 
1  and  2,  and  $100.00  more  under  paragraph  6  of  his  bill 
of  complaint  under  the  sanction  of  his  oath. 

It  is  the  old  story,  a  woman  to  protect  her  property 
against  her  own  possible  improvidence,  or  to  place  it 
beyond  the  control  of  a  husband  who  might  prove  unfaith- 
ful or  by  misfortune  lose  it,  puts  it  in  to  the  hands  of  a 
trustee  for  her  separate  use.  Here  there  were  trust**  over 
in  the  deed  making  the  duties  of  the  trustee,  in  view  of 
the  discretion  I  have  mentioned,  more  delicate  and  difficult. 
She  generously  accepts  the  task  only  to  find  herself  impor- 
tuned and  harassed  by  the  settlor,  instigated  by  the  husband, 
trying  to  get  it  all  or  as  much  as  possible  out  of  her  hands. 
A  physician  is  found  willing  to  render  *  a  put  up  bill '  in 
collusion  with  her  and  lier  husband  in  order  to  help  her 
carry  out  her  purpose?.     The  trustee's  solicitor  tells  him 
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that  she  has  written  him  not  to  pay  hini  anything  and 
adds,  no  doubt  correctly,  "  they  can  make  her  sign  any 
thing."  To  crown  all  the  annoyance  and  trouble  this  kind 
lady  and  her  legal  adviser  must  have  had  in  the  matter, 
she  is,  at  Dr.  Dor- ham's  instance,  brought  into  court  in  an 
action  involving  a  charge  of  bad  faith,  a  most  scandalous 
proceeding  under  the  circumstances 

I  do  not  want  this  decision  to  be  understood  as  pre- 
cluding Dr.  Donham  from  claiming  in  any  future  action  any 
sum  over  and  above  the  $25.00,  that  he  may  prove  to  be 
due  him  for  professional  services  to  Mrs.  Roy.  But  I  will 
say  it  will  surprise  me  to  find  that  Dr.  Roy,  who  I  infer 
from  some  of  the  correspondence  practices  medicine  a  little 
himself,  allowed  Dr.  Donham  to  run  up  a  much  higher  bill 
than  $25.00  for  attendance  on  her  considering  her  cir- 
cumstances and  income.  He  would  be  more  likely  to 
represent  her  sickness  to  the  trustee  and  ask  her  to  employ 
a  doctor.  I  have  no  doubt,  however,  that  if  he  had  suc- 
cessfully used  Dr.  Donham  to  get  the  $1 80.00  he  would 
not  have  begrudged  the  doctor  a  good  slice  of  it,  while  the 
other  $100.00  claimed  by  the  doctor,  if  he  had  collected  it. 
would  have  been  entirely  his  own  booty. 

My  judgment  is  for  the  plaintiff  for  return  of  the 
goods  to  her,  which  involves  cancellation  of  her  replevin 
bond,  and  five  dollars  damages,  costs  on  the  replevin  bond, 
and  generally. 

1905,  Dec.  9th.  T.  R,  Robertson  and  J.  A,  Griersmi, 
in  support  of  appeal.  No  matter  what  the  original  agree- 
ment was,  the  payment  was  for  medical  services  only. 

J.  J,  Ritchie,  K.  C,  and  R.  G.  Munroe,  contra.  There 
was  an  agreement  between  Roy  and  Donham  that  a  portion 
of  the  money  received  from  the  trustee  was  to  be  appro- 
priated to  the  payment  of  the  rent.  We  have  a  finding 
as  to  this  which  is  supported  by  the  evidence. 

T.  R.  Roftei-tson,  in  reply.     BiUlen  on  Distress,  p.  133. 

1906,  January  6th.  Russell,  J. — It  appears  that 
James  M.  Roy  and  Marie  Roy,  his  wife,  on  September 
30th,  1903,  took  the  property  of  Dr.  Donham   under  lease 
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for  a  year  at  nine  dollars  a  month.  The  rent  for  the  first 
four  months  was  paid  and  the  landlord,  claiming  that  the 
rent  was  unpaid  for  the  five  following  months,  February 
to  June,  1904,  inclusive,  distrained  for  the  amount  claimed 
to  be  due  by  warrant  issued  and  executed  in  July,  1904. 
Under  this  warrant  goods  were  seized  by  the  defendant 
as  bailiff  which  are  claimed  by  the  plaintiff"  under  a  bill 
of  sale  dated  March  Slst,  1904,  the  consideration  for 
which  appears  to  have  been  an  amount  due  her  for  wages 
as  housekeeper  to  Roy. 

Long  previously  to  these  transactions  to  wit  in  1885, 
Mrs.  Roy  then  Marie  Auberson  had  transferred  to  Mrs. 
Glover  of  Cambridge,  Massachusetts,  $4600.  to  be  held  for 
her  under  certain  trusts  for  the  purpase  among  other 
things  of  securing  the  fund  to  her  separate  use  with  a 
restraint  on  anticipation;  After  the  lease  was  signed,  but 
just  how  long  before  the  tenancy  began  is  not  perfectly 
clear,  Mr.  and  Mrs.  Roy,  the  plaintiff*  and  Dr.  Donham, 
ail  four  met  together,  the  latter  being  about  to  visit  the 
United  States,  and  there  is  evidence  that,  on  this  occasion, 
they  came  to  an  arrangement  that  Dr.  Donham  should 
endeavour  to  procure  from  the  trustee  a  sum  of  money  for 
the  benefit  of  one  or  more  of  the  parties  so  concerned. 
The  inodus  operandi  was  that  the  doctor  should  present 
an  account  for  medical  services  beyond  any  amiunt  that 
he  could  properly  claim  under  that  head  ;  but  it  is  import- 
ant to  note  that  there  is  no  clear  evidence,  that  is  to  say 
there  is  no  evidence  at  all,  that  the  plaintiff  was  aware  of 
this  part  of  the  arrangement.  As  to  the  balance  of  the 
sum  to  be  received,  the  plaintiflT  and  Roy  say  that  it  was 
to  go  for  rent  to  be  due  under  the  lease  in  so  far  as  it  was 
not  required  to  pay  the  doctor  s  bill  which  Roy  swears, 
was  fixed  at  S25.00.  The  judge  has  found  in  favor  of  this 
view,  notwithstanding  the  conflicting  evidence  of  Dr 
Donham,  and  the  inference  to  be  drawn  from  a  letter  to 
the  latter  from  Mr.  Roy  in   March,   1904,  written  when 
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part  of  the  rent  claimed  and  distrained  for  was  due, 
apologizing  for  not  remitting  it.  The  judge  accepts  Roy-s 
explanation  that  this  was  a  mere  excuse,  and  that  his  real 
reason  for  not  paying  was  that  Dr.  Donham  had  received 
from  the  trustee  mone}'  that  he  had  not  accounted  for- 
Mr.  Roy  adds  that  he  told  Dr.  Donham  he  did  not  owe 
him  anything.  The  letter,  followed  by  the  statement  just 
referred  to,  does  not  in  any  way  estop  the  writer,  (Free- 
man V.  Coo/ce)y  and  it  is  merely  a  piece  of  evidence  which 
the  judge  had  a  right  to  disregard  if  he  believed  the 
statment  of  Roy  against  the  inference  that  the  letter 
would  support.  As  already  stated  it  does  not  appear,  at 
least  it  is  not  proved,  that  the  plaintiff  knew  anything  of 
the  false  pretence,  if  the  contrivance  amounts  to  that, 
under  which  the  money  was  to  be  procured.  Whether 
Mrs.  Roy  understood  the  transaction  or  not  is  not  clear ; 
but  an  account  was  made  out  by  Dr.  Donham,  dated  Sept. 
18th,  1903,  for  medical  services,  journeys,  &c.,  amounting 
to  $180.00  which  Mrs.  Roy  signed,  as  follows  :  "  accepted 
by  Marie  Auberson  Roy."  Dr.  Donham  proceeded  with 
this  account  so  certified  to  the  United  States,  and  after 
some  negotiations  with  the  trustee  and  her  lawyer  fol- 
lowed by  a  lawsuit  in  which  he  claimed  tliis  amount  with 
an  additional  sum  of  $100.00,  agreed  on  April  26th,  1904, 
to  accept  in  full  settlement,  $90  00  which  amount  was 
paid  him,  on  or  about  this  date.  Mrs.  Roy  had  died  some 
months  previously  to  this  in  December,  lb03. 

The  County  Court  judge  has  found  that  under  the 
arrangement  made  between  the  parties  before  Dr.  Donham 
left  the  province  he  was  to  keep  $25,00  for  his  medical 
services  and  the  remainder  was  to  be  applied  to  the  rent. 
Dr.  Donham  had  expended  quite  a  sum  in  the  litigation 
that  he  had  in.stituted  in  the  United  States,  but  the  trial 
judge  has  disallowed  this  claim  as  he  finds  that  Dr.  Don- 
ham had  no  authority  express  or  implied  to  make  any 
such  expenditure  on  account  of  those  who  authorized  him 


Digitized  by  VjOOQIC 


534  THE    NOVA    SCOTIA    REPOHrS,  19U6. 

to  collect  the  money.  There  is  conflicting  evidence  as  to 
the  account  to  which  the  money,  when  collected  was  to  be 
appropriated,  but  I  see  no  good  reason  for  rejecting  the 
finding  of  the  county  court  judge.  Mrs.  Roy  is  dead  and 
cannot  speak  for  herself  as  to  the  motives  that  induced 
her  to  certify  a  bill  for  medical  expenses  knowing  that  no 
such  amount  as  that  contained  in  the  account  was  doe, 
but  Roy  and  the  plaintiff  have  both  sworn  that  the  balance 
received  in  excess  of  the  medical  bill  should  go  in  payment 
of  the  rent,  and  if  Mrs.  Roy  supposed  that  she  could  get 
her  own  money  from  her  trustee  the  moie  easily  by  repre- 
senting the  necessity  for  it  to  be  the  payment  of  her 
doctor's  bill,  it  was  at  the  most  a  venial  sin. 

The  amount  received  by  Dr.  Donham  was  865.00 
more  than  the  amount  found  to  be  appropriated  for  hi8 
medical  services  and  as  the  rent  claimed  to  be  due  at  the 
date  of  the  distress  was  only  $45.00,  it  had  been  more 
than  paid  by  the  amount  received  from  the  trustee  and 
the  goods  of  the  plaintiff  were,  therefore,  unlawfully 
distrained. 

It  is  contended,  however,  that  the  whole  transaction 
by  which  this  alleged  payment  was  effected,  was  a  fraud* . 
and  that  it  cannot,  therefore,  be  set  up  by  Roy  in  answer 
to  the  defendant's  claim  for  rent,  or  by  the  plaintiff  who 
claims  the  goods  bj^  transfer  from  Roy.  I  do  not  see  how 
this  contention  can  be  made.  If  Roy  were  the  plaintiff 
there  would  be  a  serious  question  as  to  his  right  to  recover. 
It  might  be  contended  that  he  could  not  show  that  his 
rent  had  been  paid  without  availing  himself  of  an  immoral 
aud  fraudulent  transaction.  The  question  would  be  whe- 
ther if  he  were  able  to  make  out  his  case  without  giving 
evidence  of  the  fraudulent  elements  in  the  transaction  he 
could  be  permitted  to  do  so,  notwithstan  ling  the  existence 
of  fraud  or  immorality  on  his  part  in  connection  with  the 
transaction.  But  it  does  not  seem  to  me  to  be  necessary 
to  deal  with  that  question,  because  it  is  not  Roy   that  is 
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claiming  the  property.  It  is  a  transferee  from  him  with 
a  bill  of  sale  based  on  good  consideration.  No  knowledge 
as  to  the  fraudulent  contrivance  by  which  the  money  was 
procured  to  pay  the  rent  was  clearly  brought  home  to  this 
plaintiff.  Her  case  is  that  she  sets  up  a  claim  under  bill 
of  sale  for  valuable  consideration  to  certain  property  which 
undoubtedly  belonged  to  her  transferror.  The  defendant 
justifies  under  a  distress  for  rent  and  the  plaintiff  proves 
the  receipt  by  the  defendant  of  money  under  an  agree- 
II  ent  that  it  should  be  applied  to  the  rent  that  was  to 
become  due,  three  months  rent  being  actually  due  at  the 
time  the  money  was  received,  the  other  two  months  being 
thus  paid  in  advance.  The  defendant,  it  is,  who  replies 
that  this  money  was  received  under  a  fraudulent  proceed- 
ing to  which  he  was  himself  a  party.  I  am  of  opinion 
that  he  cannot  be  heard  to  make  such  a  contention  in  a 
court  of  justice.  The  plaintiff  is  not  shown  to  have  been 
party  to  the  fraud  and  is  not  a  privy  in  any  sense  which 
would  subject  her  to  the  consequences  of  the  fraud.  A 
privy  in  estate  is  affected  by  infirmities  in  the  title  ;  but  I 
cannot  see  that  the  fact,  of  her  having  derived  property 
from  Roy  affects  her  with  the  consequences  of  any  fraudu- 
lent contrivance  by  which  he  may  have  secured  the  pay- 
ment of  rent  for  the  non-payment  of  which  her  property 
was  distrained.  It  would  be  hardly  less  remote  to  visit 
her  with  the  consequences  if  Roy  had  stolen  th^  money 
with  which  to  pay  the  rent.  That  is  none  of  her  afiair. 
The  rent  was  in  fact  paid  and  the  goods  could  not  be 
lawfully  distrained  for  it. 

The  appeal  should,  I  think,  be  dismissed. 

TowN.sHEND,  J.  and  Frasek,  J.  concurred. 

Graham,  E.  J. — Dr.  Benjamin  E.  Donham  has  dis- 
trained for  rent  payable  under  a  lease  made  by  him  to 
James  M.  Roy  or  to  the  Roys  And  it  is  claimed  by 
plaintiff  that  the  rent  was  paid  and  satisfied   (by  Roy). 


Digitized  by 


Google 


536  THE   NOVA    SCOTIA   REPORTS,   1906. 

The  learned  trial  judge  has  so  found.     I  think  tliat  in 
consequence  of  Roy  writing  the  letter  of  March  16th,  1904, 
making  eitcuses  for  not  paying  the  rent  after  it  was  sup- 
posed to  have  been  paid,  I  would  not  have  found  in  the 
same  way.     But  there  is  the  finding.     It  appears  that  it 
was  paid  by  means  of  an  illegal  transaction.     Dr.  Donham 
had  rendered  medical  services  to  Mrs.  Roy,  and  the  proper 
charge  agreed  on  by  the  parties,  as  found  by  the  judge,  was 
?25.     Again,  I  have  to  take  his  finding.     They  arranged, 
however,    that   Dr.   Donham    should    trump   up  a  larger 
account  and  obtain  it  from  Mrs.  Roy  s  trustee,  who  had  a 
fund    which    could,   in  .the  discretion  of  the-  trustee,  be 
called  on  in  case  of  Mrs.   Roy's  illness.     And  the  excess 
was  to  be  applied,  and  was  applied,  by  Dr.  Donham  to  the 
payment  of  this  rent,  as  the  judge  finds,  although,  as  a 
fact,  the  rent  was  not  due  at  the  time  Donham  received 
this  money.     Again  I  am  obliged  to  take  the  finding  of 
fact.     She  gave  what  amounts  to  an  order  for  the  larger 
amount  on  the  trustee.     The  trustee  disputed  it,  but,  after 
action,  compromised  for  an  amount  the  excess  of  which 
over  the  $25  would  satisfy  this  rent. 

This  was  clearly  an  illegal  transaction.  Harrington 
V.  Victoria,  3  Q.  B.  D.  549;  Reg  v.  Taylor,  15  Cox  C 
C.  265. 

But  the  question  is  whether  that  aflfects  the  matter  ? 
The  action  is  brought  by  the  plaintiff,  an  assignee,  undet 
a  bill  of  sale   of  furniture  which   was  distrained  by  ^r 
Don  ham's  bailiff,  the  defendant,  for  the  rent. 

I  am  disposed  to  treat  the  case  as  if  the  parties  to   |^v 
illegal  transaction,  Donham  and    Roy  respectively,  ^v^^ 
the  parties  on  the  record,  instead  of  their  assignee  wj^ 
took  the  articles  subject  to  any  lien  for  rent  and  the  bailj^iv 
who  is  Donham's  agent. 

This  illegal  contract  to  pay  the  rent  with  moneys  .s^ 
obtained  from  tlie  trust  fund  is  an  executed  contract  I 
mean  the  money  is  paid  over.     Roy  could  not  recover  that 
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money  back.  Hastelow  v.  Jackson,  8  B.  &  C.  at  page  226. 
Noi  could  Donham  bring  an  action  to  set  aside  the  trans- 
action, if  it  was  a  transaction  of  a  nature  which  would 
require  to  be  set  aside  in  Equity.  Ayerat  v.  Jenkins, 
K  R.  16  Eq.  at  p.  284.  *  In  pari  delicto  melior  est  con- 
ditio possidentis.*  Then  can  he  accomplish  the  thing  in 
another  way,  viz.,  ignoring  the  transaction  and  by  sueing 
for,  or  distraining  for  the  rent  ? 

I'think  not.  I  rely  on  the  case  of  Owens  v.  Denton, 
1  C.  M.  &  R.  71 1.  The  plaintiff  sued  for  work  and  labor. 
The  defendant  had  pleaded  a^set-off,  but  he  relied  on,  and 
the  case  turned  on,  payment  or  satisfaction  by  delivery 
of  a  quantity  of  malt  sold  by  the  hobbit  and  not  by  the 
legal  measure,  and  therefore  any  action  for  the  price  could 
not  have  been  maintained.  After  the  sale  an  account  had 
been  stated  and  settled  in  which  the  claim  for  the  malt 
formed  part. 

Daring  the  argument  L>rd  Abinger  said  : 

"  Suppose  the  plaintiff  had  paid  the  defendant  for  the 
malt.  Could  the  former  have  recovered  the  money  from 
him  on  the  ground  that  the  contract  was  void  r 

Counsel  said  :  "  It  must  be  admitted  that  he  could  not." 

In  delivering  judgment  Lord  Abinger  said  : 

"  The  general  proposition  may  be  admitted  that  a  sale 
of  this  kind  cannot  be  enforced  by  action,  or  taken  advan- 
tage of  on  a  plea  of  set-off,  but  the  question  here  is  whe- 
ther there  has  not  been  such  a  settlement  of  accounts 
between  these  parties,  as  is  eijuivalent  to  a  payment.  I 
think  there  has  been  such  a  settlenjeut  and  that  the 
parties  arc  in  the  same  situation  as  if  payment  in  cash  had 
been  made." 

The  appeal  must  be  dismissed. 

LoNGLEY,  J. — Dr.  Donham  is  the  landlord  who  dis- 
trains for  rent,  and  James  M.  Roy  is  the  tenant.  The 
plaintiff  is  the  owner  of  the  goods  distrained  in  Roy's 
house.     The  goods  are  subject  to  distress,  if  the  rent  is 
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due.  The  defeudant  is  the  bailiff,  but  Donham  is  the  real 
defendaut. 

The  five  months'  rent,  at  $9  per  month,  845,  for  which 
the  warrant  was  issued,  was  unpaid,  and  therefore,  on  the 
face,  the  goodft,  which  are  the  subject  matter  of  this  actioD, 
were  properly  distrained,  and  the  plaintiff's  action  must 
fail. 

What  is  her  answer  to  this  ?  That  the  five  months' 
rent  is  paid.  How  is  this  established  ?  By  a  transaction 
which  may  be  summarized  as  follows  :  About  the  time  the 
premises  were  rented  Mi-s.  Roy  was  ill.  She  had  a  certain 
sum  of  money  held  for  her  in  trust  by  a  Mrs.  Glover,  of 
Cambridge,  Massachusetts,  under  which  trust  she  was  at 
liberty,  among  other  things,  to  advance  to  Mrs.  Roy,  '  in 
case  of  sickness  or  infirmities  of  age  .  .  .  such  portion 
of  said  principal  sum  as  her  absolute  personal  necessities 
may  seem  to  require."  But  under  the  terms  of  the  trust 
she  could  not  pay  rent  for  the  husband,  Roy,  or  even  for 
the  wife. 

Under  these  circumstances,  the  tenancy  having  just 
been  created,  an  arrangement  was  made  between  Donham 
and  Roy  whereby  an  imaginary  bill  for  medical  services 
should  be  made  out  against  the  trustee  by  Donham,  (who 
had  rendered  medical  services  to  the  value  of  825.00)  for 
8 180,  and  if  he  succeeded  in  getting  this  sum  out  of  the 
trustee,  or  any  considerable  part  of  it,  such  sum  in  excess 
of  the  $25  actually  due,  was  to  be  accepted,  as  far  as  it 
would  go,  in  payment  of  the  rent  of  the  premises  which 
Roy  had  just  taken. 

In  pursuance  of  this  arrangement  Donham  went  to 
Boi»ton  armed  with  this  bill  of  8180,  certified  by  Mrs. 
Roy,  and  began  his  raid  upon  the  trustee.  After  various 
efforts,  including  an  action  in  the  courts,  he  finally  suc- 
ceeded in  getting  890,  from  the  trustee.  He  incurred 
some  costs  in  this  process,  but,  like  the  learned  judge 
below,  I  think  these  need  not  be  considered,  as  Donham 
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went  into  litigation  on  h\s  own  renponsibility  and  mu8t 
accept  the  consequences.  For  the  purposes  of  this  enquiry 
it  must  be  assumed  that  he  obtained  $90,  and  that 
his  medical  services  only  amounted  to  S25.  I  am  accept- 
ing the  findings  of  the  ju^ge  below  on  all  the  facts  involv- 
ed. This  would  leave  in  Donham's  pocket  $65  which, 
under  the  agreement  between  Roy  and  himself,  was  to  be 
devoted  to  the  payment  of  rent.  If  the  plaintiff  can 
legally  set  this  up  as  payment  she  is  entitled  to  succeed 
in  this  action,  for  the  distress  would  be  illegal  because  no 
rent  was  due. 

This  involves  an  interesting  question  of  law  which 
deserves  careful  consideration. 

One  thing  may  be  predicated, — that  the  transaction 
between  Donham  and  the  Roys  was  a  fraudulent  one  in 
the  eye  of  the  law.  It  was  an  attempt  to  extort  money 
from  the  trustee  for  purposes  not  contemplated  by  the 
trust,  and  I  do  not  think  it  is  validated  in  any  way  by  the 
assent  of  the  beneficiary  of  the  trust.  If  then  the  trans- 
action was  fraudulent — ^a  legal  fraud — neither  of  the  parties 
can  take  advantage  of  it  in  a  court.  We  may  apply  some 
tests  to  this.  Suppose  Roy  should  bring  action  for  this 
$65,  he  must  fail  because  of  the  badge  of  fraud  his  action 
would  bear.  Suppose  there  had  been  no  question  of  plain- 
tiff's ownership  of  the  goods  distrained,  and  the  goods  had 
been  Roy's.  Could  he  have  set  up  this  defence  of  pay- 
ment of  rent  ?  In  my  opinion  he  could  not,  and  for  the 
same  reason  as  above,  that  the  transaction  relied  upon 
would  have  been  fatally  tainted  with  fraud. 

Granting  the  positions  determined  above  as  between 
Donham  and  Roy,  is  this  plaintiff  in  any  better  position 
to  take  fiwJvantage  of  and  profit  by  this  fraudulent  trans- 
action ?  How  does  she  get  a  standing  to  put  up  this 
defence  ?  Through  Roy.  How  does  she  become  aware 
of  the  facts  ?  Either  by  personal  knowledge  of  the  trans- 
action, which  could  hardly  help  her,  or  by  disclosures  of 
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Roy.  He  advises  her  of  the  existence  of  this  fraudulent 
tmnsaetion  of  which  he  cannot,  himself,  avail,  but  of.  which, 
it  is  urged,  he  can  successfully  avail  himself  through  his 
housekeeper,  to  whom  he  has  given  a  bill  of  sale  of  his 
furniture. 

The  point  is  a  delicate  one,  but,  exercising  my  best 
judgment,  and  giving  effect  to  what  I  conceive  to  be  the 
law  governing  fraudulent  transactions,  I  cannot  resist 
the  conclusion  that  the  plaintiff,  to  take  advantage  of  this 
transaction,  has  to  become  privy  to  it,  and  is  thus  com- 
pelled to  confront  every  difficulty  in  setting  it  up  that 
would  have  faced  Roy.  My  opinion  is  that  the  plaintiff 
cannot  set  up  this  fraudulent  transaction  as  a  payment, 
and  must  consequently  fail  in  this  action.  The  appeal,  I 
think,  must  be  allowed,  and  judgment  entered  for  the 
defendant. 

Appeal  dismutsed. 


Peppet  v.  McDonald,  et  al. 

Before  Townshend,  Fraser,  Russell  and  Long  ley,  J  J. 

Assignment — Setting  aside — Delay  in  commencing  proceedings-  Parlies 
— Right    to   accounting. 

In  an  equitahle  action  to  set  aside  a  deed  of  a'ssi^nment  containin§^  a 
preference  in  favor  of  the  assig'nee,  as  fraudulent  and  void  against 
creditors  under  the  Statute  of  Elizabeth,  tlie  action  was  not  com- 
menced until  nearly  eif^ht  years  after  the  making-  of  the  deed,  and 
was  not  broug-ht  to  trial  until  nearly  fifteen  years  after  the  date  o( 
the  assignment,  no  explanation  being  given  of  the  cause  of  delayt 
ami  the  assignee  having-  died  in  the  meantime< 

Held,  that  the  court,  in  view  of  tlie  long  delay,  unexplained,  munt 
regard  the  proceedings  with  suspicion,  and  would  not  lend  its  aid 
to  the  action  without  som^;  clear  and  reasonable  explanation. 

Held,  also,  thnt,  under  the  circumstances  stated,  the  assignee  being 
dead,  the  assignor  would  not  be  heard  to  say  that  the  transaction, 
as  between  him  and  the  assignee,  was  a  fraud,  and  a  scheme  lo 
defeat  other  creditors. 

Held,  that  plaintiff,  not  being  a  party  to  the  deed  of  assignment,  was 
not  entitled  to  an  accounting  for  what  was  done  under  it. 

Action  to  set  tiside  a  deed  of  assignment  for  the  benefifc 
of  creditors  with  preferences.     The  cause  was  tried  before 


Digitized  by 


Google 


PEPPET    V.    MCDONALD,    ET   AL.  541 

Graham,  E.  J.,  at  Sydney,  C.  B.,  in  April,  1905,  without 
a  jury,  and  judgment,  having  been  reserved,  was  subse- 
quently pronounced  dismissing  the  action  as  against  the 
executors  of  Michael  A.  McDonald,  deceased,  the  assignee. 
Plaintiff  appealed.  The  learned  judge's  reasons  for  the 
judgment  appealed  from  were  as  follows  : 

This  action  brought  the  13th  May,  1898,  seven  jears 
ago,  to  set  aside  a  deed  of  assignment  for  creditors,  dated 
30th  October,  1890,  as  contrary  to  the  Statute  of  Elizabeth, 
was  brought  \  efore  me  for  trial  on  the  1 3th  April  last. 
The  ground  relied  upon  was  that  the  amount  of  a  prefer- 
ence in  the  deed  for  the  sum  of  S402,  in  favor  of  the 
assignee,  the  late  Dr.  M.  A.  McDonald,  was  without  con- 
sideration and  that  the  reservation  of  a  benefit  was 
intended,  and  that,  therefore,  the  assignment  was  void. 
The  original  defendant,  Dr.  McDonald,  in  the  meantime 
had  died  21st  October,  1900,  and  this  transaction  is  alleged 
to  have  taken  place  with  him  by  the  assignor  who  is 
supposed  to  have  entered  into  it  with  him  and  who  is  the 
only  witness  who  testifies  to  it.  The  assignor  was  exam- 
ined by  consent  de  bene  esse  on  the  19th  October,  1900, 
but  was  only  partially  cross-examined  and  evidently  in 
the  absence  of  Dr.  McDonald.  I  infer  this  from  the  date 
and  the  fact  that  he  died  within  two  days.  We  are  with- 
out Dr.  McDonald's  testimony.  In  respect  of  the  8402 
preference  the  account  of  it  given  by  the  assignor  is  that 
$240  of  it  was  the  price  of  a  piece  of  land  due  to  Dr. 
McDonald  from  the  assignor,  the  deed  of  which  Dr. 
McDonald  was  to  give  or  have  the  sheriff  to  give  to  the 
grantor's  wife.  In  April,  1890,  he  agreed  to  pay  this  to 
Dr.  McDonald,  but  did  not  pay  it  and  it  was  included  in 
the  preference.  Now  there  is  no  evidence  to  show  that, 
at  that  date,  he  could  not  give  this  land  to  his  wife  in 
good  faith,  and  it  is  clear  that  he  regarded  himself  as 
owing  Dr.  McDonald  for  the  price  of  it.  As  late  as  1899 
Dr.  McDonald  tendered  to  the  assignor  the  deed  executed 
by  the  sheriff  to  the  wife.  And  the  assignor  on  the  4th 
September,  1897,  paid  some  sheriff's  fees  to  enable  the 
deed  to  be  given,  and  there  is  a  letter  of  17th  (or  11th) 
June,  1895,  from  Dr.  McDonald  offering  him  the  place. 
They    went  into  occupation  of   the   land  and    it    is   not 
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material  whether  or  not  the  assignor  or  his  wife  actually 
t(X>k  up  the  deed. 

In  respect  to  the  differences,  he  alleges  that  there  was 
only  $20  or  825  due  to  Dr.  McDonald,  at  the  time  that 
the  assignment  was  made.  It  was  originally  a  loan  of 
3100  maxie  in  1883,  with  interest  at  the  rate  of  7  per 
cent,  but  later  the  assignor  gave  Dr.  McDonald  a  mort- 
gage on  his  property  for  this  amount  And  of  course, 
that  transaction  involved  costs  and  fees.  He  alleged  pay- 
ment of  $75  on  account  of  the  loan,  but  he  has  no  receipt 
or  memo,  or  account  of  the  payments,  and  at  any  rate 
there  was  interest  for  7  J  years. 

Then  he  admits  haviug  taken  the  doctor  to  visit  l^is 
father  who  lived  with  him.  Now  the  question  is  whether 
at  this  date  I  am  to  accept  this  evidence  of  the  assignor 
under  the  circumstance-*,  when  he  seeks  to  cut  down  the 
consideration  for  a  preference  which  he  had  inserted  in 
the  deed.  He  not  only  signed  the  deed,  but  swore  to  the 
statutory  affidavit  annexed  to  the  deed,  to  the  effect  that 
the  *  recitals  were  true  and  correct,'  and  that  *  the  con- 
siderations therein  mentioned  were  truly  and  honestly 
stated  therein,  etc*,  and  that  the  deed  was  '  not  made  for 
the  purpose  of  protecting  the  property  from  the  creditors.* 
One  of  the  recitals  is,  *  Whereas  the  said  assignee  is 
indebted  to  the  said  trustee  and  some  of  the  other  creditors 
hereinafter  made  preferential,  for  cash  advanced  and 
loaned  and  money  held  in  trust,  etc.* 

Then  the  other  party  to  the  transaction  is  dead  and 
the  Chancery  rule  mentioned  by  Lord  Blackburn  in  Mad- 
dison  V.  Alderson,  8  App.  Cas.  487,  in  respect  to  the 
testimony  of  the  other  party,  should  be  applied,  then  there 
are  Ontario  cases  which  are  applicable  to  a  case  of  this 
kind. 

They  are  cited  in  Holmes  v.  Bonnetty  24  N.  S.  R-,  at 
page  284. 

I  think  it  is  very  dangerous  to  allow  an  assignor  to 
destroy  his  trust  deed  after  this  lapse  of  time  by  testif\ang 
that  the  preference  he  gave  was  fictitious,  that  he  had 
paid  it  off,  or  anything  like  that,  particularly  when  the 
person  preferred  is  not  here  to  show  how  the  amount  was 
made  up.  The  witness  is  setting  up  his  own  fraud  and 
tlie  falsity  of  his  own  affidavit ;  because,  had  the  trans- 
action, as  he  now  alleges  it,  stood  confessed  in  his  deed  and 
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affidavits,  creditors  could  long  ago  have  taken  advantage 
of  it.  And  the  plaintiff,  the  judgment  creditor  for  S67, 
who  sues  to  set  the  deed  aside,  has  been  very  dilatory. 

The  plaintiffs  action  is  to  set  aside  the  deed.  He  did 
not  become  a  party  to  it,  neither  does  he  seek  to  take  any 
benefits  under  it,  or  ask  for  an  account  under  it.  He  only 
asks  for  an  account  on  the  basis  of  t  e  deed  being  set 
aside.     Th  t  action  will  be  dismissed  and  with  costs. 

1905,  Nov.  29th.  J,  B.  Kenny,  in  support  of  appeal. 
There  is  evidence  that  there  was  a  benefit  to  the  assignor. 
The  a  signment  was  made  a  cloak  for  retaining  ii  benefit  for 
the  debtor  because,  by  means  of  it,  he  was  to  get  the 
Mclsaac  property  into  his  wife's  hands.  There  is  no  evi- 
dence that  there  was  a  sale  to  the  debtor  in  1890.  By  the 
agreement  everything  was  to  be  returned  to  the  debtor  upon 
payndent  of  Dr.  McDonald's  claim.  May  on  Fraudulent 
Conveyances,  p.  88  The  preference  was  fraudulent,  not 
more  than  $275  being  due  to  the  preferred  creditor. 
Cummings  v.  McDoymld,  24  ^S.  C.  R.  821  ;  De  Young  v. 
GiLlis,  31  N.  S.  R.  61.  There  was  no  change  of  possession. 
M(iy  on  Fraudulent  Conveyances,  p.  124.  The  assignee 
was  the  sole  preferred  creditor.  Kirk  v.  ChiaJLolm,  26 
S.  C.  R.  111.  Delay  is  no  bar  to  our  action  so  long  as  we 
do  not  come  within  the  Statute  of  Limitations.  May  on 
Fraudulent  Conveyances,  p.  190. 

(r.  A,  R,  Rowlings,  contra.  The  plaintjfF  has  not  made 
out  a  case  that  he  has  been  delayed,  hindered  or  defrauded 
by  this  assignment.  We  find  an  execution  in  the  sheriffs 
hands,  and  there  is  a  presumption  that  it  has  been  paid. 
The  plaintiffs  only  witness,  has  been  discredited  and  dis- 
believed. AUton  v.  Harrison,  L.  R.  4  Ch.  App.  622 ; 
Riches  v.  Evans,  9  C.  &  P.  640 ;  Hale  v.  Omnibus  Co.,  4 
Drew.  496.  As  to  possession.  H<trt  v.  Maguire,  29  N.  S. 
R.  196.  No  attack  is  made  except  on  the  ground  of  fraud. 
No  funds  of  any  kind  came  into  the  hands  of  the  executors 
of  the  assignee  for  which  they  could  account.     Fhillips  v. 
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Uomfray,  24  Ch.  D.  466  ;  Leslie  v.  ddvin,  9  0.  R.  207 ; 
R.  S.  K  S.,  (1900)  ch.  151,  s.  24.  This  action  is  not 
maintainable  by  the  plaintiff  because  he  is  not  a  party  to 
the  deed.  That  is  to  say  he  cannot  succeed  as  to  an 
accounting. 

J.  B,  Kenny,  in  reply.  Penhall  v.  Elivin,  1  Sm.  k 
G.  259. 

1906,  Jan.  6th.  Townshen'd,  J.  delivered  the  judg- 
ment of  the  court.  This  is  an  action  to  set  aside  a  deed 
of  assignment  made  by  defendant,  tlonald  R.  McDonald 
to  the  defendant  Michael  A.  McDonald  for  the  general 
benefit  of  his  creditors.  The  deed  contained  a  preference 
of  $402,  in  favor  of  the  assignee,  Michael  A.  McDonald, 
and  on  this  ground  is  claimed  to  be  fraudulent  and  void 
against  creditors  under  the  statute  of  Elizabeth.  The 
deed  was  made  on  30th  October,  1890,  and  this  action 
was  not  commenced  until  13th  May,  1898,  and  was  not 
brought  to  trial  until  April,  1905,  fifteen  years  nearly 
after  the  assignment,  without  any  explanation  of  the  delay. 
In  mean*iirae  defendant,  Michael  A.  McDonald,  on  2Lst 
Oct.,  1900,  died,  so  that  we  have  no  testimony  from  him, 
in  respect  to  the  matter  at  issue. 

In  an  ecjui table  action  of  this  kind,  in  which  the  plain- 
tiff seeks  relief  on  the  ground  of  fraud,  the  court,  under 
any  circumstances,  would  regard  the  plaintifTs  proceedings 
with  some  suspicion,  more  especially  the  delay  in  commenc- 
ing the  suit,  and  the  long  delay  unexplained  in  brmging  it 
to  trial,  and  neglect  to  do  so  until  the  death  of  the  prin- 
cipal party  concerned.  Acting  on  the  maxim,  '  aeqidias 
siibvenit  v'ujilantihas,  non  donnientibuH'  no  court  would 
lend  its  assistance  without  seeing  some  clear,  and  reason- 
able explanation.  But  when  we  read  the  evidence,  on 
which  plaintiff  relies,  I  think,  more  is  unnecessary  to  show 
that  this  action  should  not  be  maintained.  The  defenjlant, 
Ronald,  the  assignor,  makes  no  defence,  and  is  put  in  the 
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witness  box  by  plaintiff  to  establish  his  own  fraud — not 
apparently  adversely  to  the  plaintiff,  but  with  the  evident 
purpose  of  assisting  him — willingly  giving  testimony  to 
prove  that  the  transaction  between  him  and  the  deceased, 
Michael,  was  a  fraud,  and  scheme  to  defeat  his  other 
•creditors — that  is  to  say  this  defendant,  Ronald,  who,  at 
the  time  he  made  the  assignment,  had  sworn  that  the 
amount,  therein,  stated  was  honestly  and  justly  due  to  the 
assignee,  Michael,  now  enters  the  witness  box,  and,  on  his 
oath,  undertakes  to  say  this  was  false  and  untrue.  Surely 
there  never  could  be  a  stronger  case  for  the  applicant  of 
another  legal  maxim,  '  allegans  suam  tiirjyitadine'ni  non 
est  audiendus.*  Moreover  his  testimony,  if  not  otherwise 
objectionable,  is  entirely  uncorroborated,  and  in  view  of 
the  cases  referred  to  in  the  decision  below,  as  well  as  our 
own  statute  cannot  prevail. 

In  any  view  I  should  hold,  as  apparently  was  held  by 
the  trial  judge,  that  his  evidence  was  utterly  unworthy  of 
belief.  When  this  defendant's  testimony  is  set  aside,  the 
plaintiff  has  failed  to  prove  his  case.  As  pointed  out,  not 
being  a  party  to  the  deed  of  assignment,  he  is  not  entitled 
to  any  accounting  for  what  was  done  under  it.  I  have 
nothing  more  to  add  to  what  is  stated  in  the  decision  of 
the  judge  below,  and  agree  with  him  that  this  action 
should  be  dismissed  with  costs. 

Appeal  dismiseed  with  costs. 


35 — N.  s.  R.  38. 


Digitized  by 


Google 


546  THE    KOVA    SCCyriA    REPORTS,    1906. 

The  Eastern  Trust  Co.  v.  Rose,  et  al. 

Before  Townshbnd,  J.,   Graham,  E.  J..  Eraser  and   Longley.  JJ. 
Will — Construction — Obvious  intention — O.  SS*  ''•  ^• 

P.  K  ,  who  left  a  widow  and  five  children,  by  his  last  will,  directed  that 
his  property  should  be  sold  in  two  years  after  bis  decease  by  his 
trustee,  wbo^  in  the  meantime,  should  pay  the  interest  and  rents 
to  his  wife  and  four  of  the  children  who  were  named.  On  the 
death  of  any  one  of  the  four  children  named,  leaving  a  child  or 
children,  the  share  of  suih  child  was  to  be  paid  to  the  ofTsprin^. 
Whenever  one  of  his  children  should  die  leaving'  children,  the 
estate  was  to  be  divided  equally  among  his  children.  Should  bis 
wife  marry  again,  her  share  of  the  interest  money  was  to  be  divid- 
ed among  his  children  and,  after  her  decease,  not  having  remarried, 
the  interest  of  her  share  was  to  be  paid  to  his  son  W.,  and  on  his 
death  to  be  equally  divided  among  his  children. 

Reading  the  will  literally  no  share  was  given  to  the  widow,  beyond  a 
share  of  the  interest  payable  to  her,  until  the  estate  came  lo  be 
divided,  but  it  was  obvious  that  it  was  the  intention  of  the  testator 
that  the  widow  should  share  equally  with  the  four  children  named, 
and  that,  on  her  death  unmarried,  such  share  should  go  to  his  bon 
W. ,  and  on  his  death  be  equally  divided  among  his  children. 

ffeldy  that  the  Chambers  Judge,  on  application  under  O.  55,  r.  2,  was 
right  in  disregarding  the  literal  reading  of  the  will  and  in  so  con- 
struing it  as  to  give  effect  to  the  obvious  intention  of  the  testator. 

Heldy  also,  that  the  learned  judge  was  right  in  construing  the  direction 
made  by  testator  in  relation  to  the  division  of  his  property  among 
his  children,  as  referring  to  the  four  children  named. 

Plaintiff  company,  trustee  under  the  last  will  and 
testament  of  Patrick  Kenny,  took  out  an  originating  sum- 
mons under  the  rules  of  the  Supreme  Ccurt,  O.  55,  r.  2, 
for  the  purpose  of  determining  (a)  whether  the  plaintiff 
was  authorized  under  the  terms  of  the  will  to  distribute 
the  fund  of  which  it  was  in  possession  under  the  tnisU 
contained  in  the  will.  (6)  If  so,  among"  whom  such  fund 
was  distributable  and  in  what  proportions,  (c)  If  the 
fund  were  not  distributable  how  should  the  income,  at  the 
time  in  the  hands  of  the  company,  and  to  be  thereafter 
received,  be  distributed,  (d)  How  should  the  costs  incident 
to  the  application  be  borne. 

The  matter  was  heard  before  Russell,  J.,  at  Chambers, 
under  an  order  made  to  that  effect,  and  from  his  decision 
the  present  appeal  was  taken. 
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The  essential  facts  are  fully  set  out  in  the  judgment 
appealed  from  and  in  the  opinions  of  the  court. 

Tlie  judgment  appealed  from  was  as  follows  : 
The  testator  left  a  widow  and  five  children  and  directed 
that  his  property  should  be  sold  in  two  years  after  his 
decease  by  his  trustees,  who,  in  the  meantime,  should  pay 
the  interest  and  rents  to  his  wife  and  four  of  the  children, 
Rachel,  Albert,  Ellen  and  Matilda.  On  the  death  of  any 
one  of  those  four  leaving  a  child  or  children  the  share  of 
such  child  was  to  be  paid  to  the  offspring.  Whenever  any 
one  of  his  children  should  die  leaving  children,  the  estate 
was  to  be  divided  equally  among  his  children,  the  interest 
alone  being  paid  to  those  having  no  issue,  with  a  provision 
for  a  division  among  the  survivors  of  the  share  of  any 
child  dead  without  issue.  Should  his  wife  marry  again 
her  share  of  the  interest  money  was  to  be  divided  among 
his  children  and  after  her  decease,  not  having  remarried, 
the  interest  of  her  share  was  to  be  paid  to  his  son,  William 
Henry,  on  his  identity  being  fully  established,  and  on  his 
death  said  share  to  be  equally  divided  among  the  children 
of  William  Henry. 

It  will  be  observed  that  if  we  go  upon  what  the  will 
says,  reading  it  literally,  there  is  no  share  given  to  the 
widow  at  all  beyond  a  share  of  the  interest  payable  to  her, 
until  the  estate  comes  to  be  divided,  but  the  will  evidently 
does  not,  in  this  respect,  mean  what  it  says,  because  the 
testator  contemplates  an  eventual  division  of  the  widow's 
share  among  the  children  of  his  son,  William  Henry, 
Again,  the  division  is  to  be  made  on  the  decease  of  the 
first  of  the  children  who  shall  die  leaving  children.  It 
happens  that  this  is  William  Henry.  The  estate  would, 
therefore,  be  divided  among  the  other  four  children. 
William  Henry's  children  would  have  no  interest  in  it,  a» 
there  is  no  provision  for  his  children  taking  the  share  of 
their  deceased  father.  The  provision  to  this  effect  is  con- 
lined  to  the  other  four  children.  It  is  very  improbable 
that  the  testator  meant  to  include  W^illiairi  Henry  among 
the  children  who  were  to  participate  in  this  division  of 
the  estate,  and  yet,  if  it  should  happen  that  his  death 
should  be  the  occasion  of  the  division,  then  to  leave  his. 
children  unprovided  for  while  making  careful  provision 
for  the  children  of  any  of  the  other  four  should  one  of 
them  die  leaving  issue.     As  the  will  reads,  reading  it  liter- 
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ally,  and  in  the  events  which  have  happened,  the  children 
of  William  Henry  would  take  nothing  by  way  of  the 
division  of  the  property  on  the  death  of  their  father, 
assuming  him  to  be  himself  in  the  class  among  whom  the 
property  would  have  been  divided  in  the  event  of  any  of 
the  other  children  having  died  leaving  issue. 

And  further,  his  children  would  take  nothing  by  way 
of  the  widow,  because,  under  the  literal  reading  of  the  will, 
there  is  nothing  left  to  her,  as  I  have  said,  except  her 
share  of  the  interest  payable  down  to  the  date  of  the 
division  should  she  live  so  long. 

I  do  not  think  that  in  either  respect  the  will,  read 
literally,  says  what  it  means.  The  testator  seems  to  have 
intended  to  divide  his  property  into  five  shares,  allotting 
one  share  to  his  wife  and  one  to  each  of  the  four  children 
named,  two  of  whom  are  dead.  Rachel  and  Matilda  being 
the  only  survivors.  When  he  directs  the  division  of  the 
property  among  his  children  on  the  decease  of  the  tirst  of 
them  who  may  die  leaving  cliildren,  I  think  he  has  in 
mind  the  four  children  already  named.  None  of  these  can 
ever  die  leaving  children,  as  the  two  surviving  daughters 
are  both  past  the  age  of  childbearing. 

The  children  of  William  Henry  are  entitled  to  the 
shares  in  which  their  father  had  a  life  interest,  namely, 
the  share  of  their  grandmother,  being  one-fifth  part  of  the 
estate,  the  other  four-fifths  being  held  by  the  trustees  for 
Rachel  and  Matilda  in  equal  shares  divisible  between  them 
now  if  they  agree. 

1905,  Nov.  24th.     A,  Whitman,  in  support  of  appeal. 
H.  B.  Stairs,  for  the  defendants,  Rose  and  Harvey. 
W.  E,  Thompaoriy  for  the  plaintiff. 

1906,  January  6th.  TowNSHEND,  J. — I  concur  in  the 
reasons  stated  by  the  learned  judge  below,  and  am  of 
opinion  that  the  appeal  should  be  dismissed. 

Graham,  E.  J. —  I  agree  with  the  judgment  of  Mr. 
Justice  Russell  which  is  appealed  from,  and,  in  the 
grounds  therein  stated.  I  think  there  was  no  new  light 
thrown  on  the  case  at  the  hearinig. 

The  appeal  will  be  dismissed  and  with  costs. 
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Fraser,  J. — A  number  of  the  defendants  in  this  cause, 
children  of  William  Henry  Kenny,  appeal  from  the  judg- 
ment of  Mr.  Justice  Russell  upon  an  originating  summons, 
under  the  rules  of  the  Supreme  Court  Order  55,  rule  5. 
The  plaintiffs  are  now  trustee  of  the  last  will  and  testa- 
ment of  Patrick  Kenny,  deceased.  The  will  is  dated  the 
21st  day  of  June,  A.  D.  1858,  and  the  testator  died  on  the 
12th  day  of  July  following.  He  left  him  surviving  a 
widow,  Elizabeth  who  died  on  the  22nd  of  November,  1878. 
Rachael,  Ellen,  Bridget  and  Matilda,  daughters,  and  two 
sons,  Albei-t  and  William  Henry. 

At  the  time  of  his  death  William  Henry  was  married 
and  had  one  child  living.  Ellen  Bridget  died  September 
19th,  1864,  leaving  no  issue,  and  Albert  also  died  intestate 
and  unmarried  in  the  year  1866.  William  H.  died  May 
18th,  1904-,  leaving  a  widow  and  nine  children  him  sur- 
viving. Rachael  Kennj'^  and  Matilda,  now  Mrs  Rose,  are 
the  only  children  now  living.  Neither  of  them  has  any 
family.  Their  ages  at  present  are  72  and  55  years  respec- 
tively and  beyond  childbearing. 

The  part  of  the  will  of  the  said  Patrick  Kenny  neces- 
sary to  be  quoted  in  this  case,  is  as  follows  ; 

This  is  the  last  will  and  testament  of  me,  Patrick 
Kenny,  of  Halifax  in  the  county  of  Halifax,  Yeoman. 
After  the  payment  of  all  my  just  debts  and  funeral  expen- 
ses, I  give,  devise  and  bequeath  all  my  real  and  personal 
estate,  except  as  hereinafter  mentioned,  to  my  trustees, 
hereinafter  named,  or  the  survivor  of  them,  and  the  heirs, 
executors  or  assigns  of  such  survivor,  for  the  uses  and 
trusts  hereinafter  mentioned. 

In  trust  to  sell  all  my  real  estate  in  two  years  after 
my  decease,  in  the  meantime  to  receive  the  rents,  to  execute 
and  deliver  to  any  and  all  purchasers  of  my  said  real  estate 
all  proper  and  necessary  conveyances,  under  seal  of  the 
same,  to  invest  the  proceeds  arising  therefrom,  and  to  pay 
the  interest,  as  well  as  the  rents  arising  therefrom,  equally 
to  and  among  my  wife,  Elizabeth,  T.  Kenny,  provided,  she 
gives  up  all  claim  to  dower  in  my  real  estate,  and  my 
children,    Rachael    Kenny,   Albert  Kenny,   Ellen  Bridget 
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Kenny  and  Matilda  Kenny.  At  the  death  of  any  of  my 
said  children,  if  they  should  be  married  and  leave  any 
child  or  children  hira  her  or  them  surviving,  then  the 
share  of  such  child  or  children  to  be  paid  to  their  offspring 
in  equal  shares  ;  my  said  trustee  or  trustees  dividing  the 
estate  equally  among  my  children  on  the  decease  of  the 
first  of  them  who  may  die  leaving  children,  the  interest 
alone  being  paid  to  those  who  have  no  issue ;  and  should 
any  of  them  die  without  issue,  then  his,  her  or  their  shares 
to  be  equally  divided  among  the  survivors,  or,  if  only  one 
then  to  that  only  surviving  child ;  and  should  my  wife 
marry  again,  I  direct  my  trustees  or  the  surrivor  of  them 
to  pay  her  share  of  the  interest  moneys  and  rent  to  and 
^mong  my  children  in  equal  proportions  After  her 
decease  unmarried,  it  is  my  will  that  the  interest  of  her 
share  be  paid  to  my  son.  William  Henry  Kenny  on  his 
identity  being  fully  established  to  the  satisfaction  of  my 
said  trustees  or  the  survivor  of  them  ;  and  after  his  decease 
the  said  share  te  be  equally  divided  among  his  children ; 
and  should  he  die  without  issue,  the  same  is  to  be  divided 
among  my  children  in  equal  proportions.  I  also  direct 
that  my  wife  be  permitted  by  my  said  trustees  or  the 
survivor  of  them  to  carry  on  my  present  business  (the 
sale  of  spirituous  liquors  excepted)  for  the  mutual  benefit 
of  herself  and  my  children,  and  to  occupy  the  shop  and 
premises  as  at  present,  so  long  as  she  may  find  it  advan- 
tageous so  to  do,  and  to  have  the  furniture  in  the  house. 
subject  to  the  legacies  hereinafter  mentioned,  during  her 
life,  the  same,  after  her  decease,  to  be  sold  and  the  proceeds 
added  to  the  shares  of  my  children  then  living." 

The  plaintiffs  ask  for  the  determination  of  the  follow- 
ing questions  : 

(a)  Do  the  terms  of  the  said  last  will  and  testament 
authorize  The  Eastern  Trust  Company,  Trustee,  to  now 
distribute  the  said  fund  ? 

(6)  If  the  said  fund  is,  under  the  terms  of  the  said 
last  will  and  testament,  now  distributable,  among  whom  is 
it  distributable  and  in  what  proportion  ? 

(c)  If  the  said  fund  is,  under  the  terms  of  the  last 
will  and  testament,  not  now  distributable,  how  is  the 
income  now  in  the  hands  of  the  Eastern  Trust  Company, 
Trustee  in  respect  of  said  fund,  and  hereafter  to  be  received 
by  it,  distributable  ? 


Digitized  by 


Google 


THE    EASTERN    TRUST    CO.    V.    ROSE,   ET   AL.  561 

(d)  How  ought  the  costs  of  and  incident  to  this 
application  to  be  borne  ? 

The  learned  judge  decided  that  William  Henry's  chil- 
dren were  entitled  to  one-fifth  part  of  the  estate  of  Patrick 
Kenny  belonging  to  their  grandmother,  while  Bachael  and 
Matilda  were  entitled  to  four-fifths,  which  could,  if  they 
agreed,  be  divided  among  them  at  once.  From  this  said 
defendants  appeal. 

The  testator  leaves  his  estate  to  trustees  who  are,  after 
two  years,  to  sell  the  real  estate,  in  the  meantime  receiving 
the  rents  and  profits.  The  trustees  are  to  invest  the 
proceeds  and  pay  the  interest  to  his  widow,  provided  she 
gives  up  all  claim  to  dower,  which  she  did,  and  Rachael, 
Albert,  Ellen  Bridget  and  Matilda.  At  the  death  of  any 
of  these  children,  leaving  a  child  or  children  him  or  her 
surviving,  the  share  of  testator's  child  so  dying,  was, to  be 
paid  to  the  ofispring.  William  Henry  was  the  first  of  his 
children  to  die  leaving  children,  and  their  counsel  claims 
that  they  are  entitled  now  to  the  shares  of  Albert  and 
Ellen  Bridget,  and  eventually  to  the  shares  of  Rachael  and 
Matilda. 

After  the  decease  of  the  widow,  the  interest  of  her 
share  was  to  be  paid  to  William  Henry  on  his  identity 
being  fully  established,  and  after  his  death  the  said  share 
was  to  be  equally  divided  among  his  children  ;  but,  if  he 
should  die  childless  the  share  was  to  be  divided,  as  the 
testator  expressed  it,  to  '  my  children '  in  equal  proportions. 
It  was  urged  that  William  Henry  took  no  share  in  the 
estate  because  the  widow  only  was  entitled  to  interest,  as 
well  as  the  rents  arising  from  the  testator  s  estate  left  in 
trust.  I  think,  however,  that  when  he  names  William 
Henry,  as,  on  the  death  of  the  widow,  entitled  to  the 
interest  on  her  share,  and  that  after  his  decease,  the  said 
share  was  to  be  equally  divided  among  his  children,  the 
testator  meant  to  make  his  widow  with  the  four  children 
he  named  entitled  to  one-fifth  of  his  estate.     The  conten- 
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tion  that  when  the  testator  decrees  that  his  said  trustee 
or  trustees  was  to  divide  the  estate  equally  among  *my 
children/  includes  William  Henry  cannot  be  sustained. 
*  My  children/  in  that  part  of  the  will,  refers  to  Rachael, 
Albert,  Ellen  Bridget  and  Matilda,  the  connection  being  clear, 
although  he  leaves  out  t^e  word  said.  William  Henry  is 
only  named  in  connection  with  his  mother's  share  alone,, 
which  is  strengthened  by  the  fact  that,  if  even  he  left  na 
issue,  the  widow's  share  was  to  go  to  '  my  children/ 

(a)  This  question  should  be  answered.     Yes. 

(b)  All  except  William  Henry's  share  among  the 
surviving  children  of  the  testator. 

(c)  Requires  no  answer. 

(d)  By  the  estate  except  the  costs  of  the  appeal. 
The  appeal  will,  therefore,  be  dismissed  with  costs. 

LoNGLEV,  J. — I  think  the  judgment  of  the  learned 
judge  below  should  be  sustained.  The  real  difficulty  in 
reading  and  interpreting  the  will  of  Patrick  Kenny,  which 
is  by  no  means  a  clear  document,  is  to  find  a  portion 
definitely  assigned  to  his  widow  which,  at  her  death,  shall 
go  to  his  son,  W^illiam  Henry,  but  I  think  the  learned 
judge  was  right  in  giving  such  an  interpretation  to  the 
will  as  to  assign  one-fifth  interest  in  the  estate  to  the 
heirs  of  William  Henry. 

An  ingenious  argument  was  made  by  the  counsel  for 
the  heirs  of  William  Henry,  that  the  aim  of  the  testator 
was  ultimately  to  vest  his  estate  in  his  grandchildren,  and 
as  William  Henry  was  the  only  one  of  his  heirs  who  left 
children,  and  none  of  those  surviving  can  have  children^ 
all  the  estate  should  ultimately,  on  the  death  of  the  other 
children,  go  to  William  Henry's  children.  The  only  diffi- 
culty with  this  argument  is  that  no  reasonable  reading  of 
the  will  would  justify  such  an  interpretation. 

I  think,  in  view  of  the  consent  of  the  two  surviving 
children  of  Patrick  Kenny,  namely,  Mrs.  Matilda  Rose  and 
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Bachael  Kenny,  the  plaintiffs,  as  trustee  are  now  at  liberty 
to  distribute  the  said  fund,  and  that  it  should  be  distri- 
buted, according  to  the  findings  of  Mr.  Justice  Russell,. 
in  his  decision  given,  the  22nd  day  of  May,  1905. 

Appeal  dismissed. 


CoMEAU  V.  White. 

Before  Graham,    E.  J.,   Eraser,    Ri:ssell  and   Longlev,  J  J. 

Judgment  by  confession — Proceedings   to  set  aside — Consideration—  Pre^ 
sumption  as  to — Burden  of  proof—  Costs. 

In  an  action  to  set  aside  a  confession  of  judg-ment  for  the  sum  of  $i545». 
given  by  a  father  to  his  son,  on  the  ground  that  it  was  a  preference 
within  the  meaning  of  the  Assignment  Act,  R.  S.  (1900),  c.  145,  and 
given  to  defeat  or  delay  creditors,  the  evidence  showed  that  the 
judgment  debtor  owned  a  house  and  land  valued  at  from  $1000  to- 
$1300,  another  piece  of  land  worth  about  $400,  and,  in  addition, 
a  piece  of  land  the  value  of  which  was  not  ascertained.  He  had 
besides  some  personal  property  the  value  of  which  was  not  proved. 
His  liabilities,  in  addition  to  the  amount  for  which  the  confession 
of  judgment  was  given,  were  a  disputed  claim  of  $200,  and  a  note- 
for  $75,  not  then  matured. 

Heldy  that  these  facts  were  not  sufficient  to  constitute  proof  of  insolv- 
ency, and,  further,  that  the  Act  requires  that  the  party  taking  judg- 
ment by  confession  should  have  notice  of  the  insolvency  at  the- 
time,  and  while  in  certain  cases  this  might  be  inferred,  there  was- 
no  evidence  in  this  case  from  which  such  an  inference  could  be 
drawn. 

A  creditor  under  the  Statute  of  Elizabeth,  attacking  another's  judg- 
ment, cannot  succeed  merely  by  showing  that  the  judgment  was. 
one  by  confession,  and  that  in  such  a  case  no  consideration  is  to 
be  presumed,  but  the  burden  is  upon  him  to  show  that  there  was 
no  debt  due. 

Assuming  that  the  judgment  by  confession  must  be  presumed  to  be 
without  consideration,  the  party  attacking  it  must  still  show  that 
by  it,  the  judgment,  the  debtor  was  subtracting  from  his  assets  so 
much  of  his  property  that  there  was  not  enough  left  to  pay  the 
claims  of  other  creditors. 

The  appeal  was  allowed  with  costs,  but,  as  it  appeared  that  there  were 
many  facts  not  in  evidence,  plaintiff  was  allowed  a  new  trial,  costs 
to  be  costs  in  the  cause. 

Appeal  from  the  following  judgment  of  Townshend,  J.: 

This  is  an  action  to  set  aside  a  judgment  by  confession 

given  by  Joseph  L.  White,  one  of  the  defendants,  to  his  son, 

John  W.  White,  on  the  ground  that  it  was  given  with  a 
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fraudulent  intent  to  hinder,  defeat  and  delay  his  creditors, 
and  that,  at  the  time,  he  was  insolvent  and  unable  to  pay 
his  debts.  Both  of  these  facts  must  be  established  by  evi- 
dence. The  judgment  from  father  to  son  was  confessed 
on  the  18th  March,  1904.  At  that  time  plaintiff  was 
pressing  Joseph,  the  father,  for  a  claim  of  S200,  for  which 
he  subsequently  recovered  judgment  on  the  6th  October, 
1904,  which  remains  unsatisfied.  The  defendant  offered 
no  evidence,  but  contended  that  plaintiff  had  failed  to 
prove  any  case  entitling  him  to  judgment.  It  is  urged 
by  the  plaintiff  that  insolvency  within  the  meaning  of  the 
AsaignTtient  Act  has  been  shown ;  first  by  the  sheriff  s 
return  on  the  execution  that  Joseph  L.  White  had  no 
goods  wherewith  to  satisfy  the  execution  ;  and  (2)  that  it 
has  been  proved  that  the  value  of  his  real  estate  was  less 
than  the  amount  for  which  he  had  confessed  judgment. 
In  Parker  on  Assignments,  he  states  on  the  authority  of 
decided  cases  th  it  it  was  not  necessary  to  show  a  state  of 
insolvency  in  the  strict  legal  sense ;  that  a  man  may  be 
deemed  insolvent,  if  he  does  not  pay  his  way  and  is  unable 
to  meet  the  current  demands  of  his  creditors,  and  if  he  has 
not  the  means  of  paying  tliem  in  full,  as  they  mature  out 
of  his  assets  realized  upon  a  cash  value,  or  its  equivalent 
p.  107-152. 

The  evidence  on  the  subject  is  not  as  clear  and  full  as 
it  might  have  been,  but  considered  in  connection  with  the 
whole  transaction,  I  think  it  is  sufficient. 

No  evidence  was  offered  as  to  what  constituted  the 
consideration  of  the  judgment  from  father  to  son,  which 
in  itself  at  the  time  is  suspicious.  The  son  is  a  young 
man  of  twenty-seven  years  of  age,  who  had  always  resided 
in  the  same  house  and  worked  with  his  father.  From  the 
defence,  I  gather  that  the  judgment  was  given  by  the 
father  for  his  son's  work  and  labor.  But  for  this  allegation 
in  the  pleadings,  it  might  have  been  for  moneys  lent  or 
land  sold.  It  seems  to  me  a  very  improbable  thing  that, 
if  there  was  any  contract  or  agreement  between  father 
and  son  for  wages,  the  payment  should  have  remained 
unsettled  and  unsecured  all  these  years,  and  never  ripened 
into  a  judgment  until  the  time  plaintiff  was  pressing  for 
payment  of  his  claim.  The  son  is  shown  to  have 
been  present  when  this  claim  was  pressed,  and  therefore 
^wquainted  with  the  fact.     I  think  the  reasonable  inference 
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to  draw  from  all  the  circumstances  is  that  the  father  con- 
fessed this  judgment  to  the  son  with  the  obvious  intent  of 
defeating  plaintiff  in  realizing  the  amount  of  his  claim.  J 
had  considerable  doubt,  at  the  trial,  whether  the  plaintiff 
had  sufficiently  proved  his  case.  Whether  the  facts  in 
evidence  justified  the  inference  I  am  now  drawing  from 
them.  But,  having  taken  time  for  consideration,  I  think 
they  do.  I  was  impressed  from  the  first  that  it  was  a 
fraudulent  scheme  between  father  and  son,  but  hesitated 
as  to  the  sufficiency  of  the  proof.  It,  probably,  could  have 
been  made  much  stronger,  and  ought  to  have  been,  but  I 
feel  bound  to  say  that  plaintiffs  solicitor,  Mr.  Dennison, 
claims  that  he  was  misled,  in  this  respect,  b}^  some  remark 
made  by  myself,  which  he  plainly  misunderstood. 

Under  all  the  circumstances,  my  judgment  will  be  for 
the  plaintiff  with  costs,  and  I  direct  that  the  judgment 
•confessed  by  Joseph,  L.  White  to  John  W.  White  be,  and 
the  same  is  hereby  declared  void  as  against  the  plaintiff. 

1905,  Dec.  8th.  T,  R.  Robertson  and  F.  W.  Nicltols 
in  support  of  appeal.  R.  8,  K  8,  (1900)  c.  145,  s.  3. 
There  is  no  evidence  that  the  debtor  was  insolvent,  nor  of 
want  of  consideration,  the  burden  as  to  which  is  on  the 
other  side.  There  is  no  evidence  of  the  circumstances* 
under  which  the  judgment  was  given.  Roe  v.  McDonald, 
13  O.  R.  366;  Parker  on  Assignments,  p.  107  ;  Wamx>ck 
V.  Cloepfer,  14  O.  R.  288 ;  Stewart  v.  Thompson,  23  O.  R. 
^12  ;  Edison  Co.  v.  Westminster  Co.,  (1897)  A.  C. 
193.  There  is  no  evidence  of  an  intent  on  the  part  of  the 
son  to  get  a  preference.  Hepburn  v.  Parker,  6  O.  R.  472. 
Relationship  is  not  a  badge  of  fraud.  Cassel  on  Assign- 
ments, p.  94  ;  Ashley  v.  Brown,  12  Ont.  App.  504  ;  Mol- 
son*s  Bank  v.  Halter,  18  S.  C.  R.  88. 

W,  E.  Roscoe,  K.  C,  and  H.  L.  Dennison,  contra.  The 
words  '  voluntary,'  and  *  collusion '  do  not  import  any 
fraudulent  intent  Gill  v.  Continental  Gas  Co.,  L.  R.  7 
Exch.  337 ;  Edison  Co.  v.  Westminster  Co.,  L.  R.  (1897) 
A.  C.  197  ;  Morton  v.  McAlpine,  8  Ont.  App.  675.  A 
judgment  by  confession  is  not  an  adverse  proceeding,  but 
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is  an  agreement  between  the  parties.  Andrews  v.  DeekSy. 
20  L.  J.  Exch.  127  ;  Bump  on  Fraudalent  Conveyances> 
8.  586  ;  BUla  v.  Smith,  6  B.  &  S.  324  ;  Wamock  v.  Cloepfer^ 
14  O.  R.  291  ;  Teal  v.  Young,  McL.  &  Y.  504 ;  Bailey 
V.  Schofield,  1  M.  &  S.  350.  As  to  intent,  Ex-parte  HaU, 
23  Ch.  D.  701.  White  is  affected  with  knowledge  of  plain- 
tiff's claim  from  the  fact  that  he  lived  with  his  father. 
Bump  on  Fraudulent  Conveyances,  s.  212.  The  burden 
is  upon  the  person  taking  a  confession  of  judgment  to- 
prove  consideration.  Bump  on  Fraudulent  Conveyances, 
p.  569. 

T.  R.  Robertson,  in  reply.     8  Ont.  App.  675. 

1906,  Jan.  6th,  Graham,  E.  J.  delivered  the  judgment 
of  the  court :  This  is  an  action  to  set  aside  a  confession 
of  judgment  given  by  a  father  to  his  son  (both  defendants) 
for  the  sum  of  $1545,  on  the  ground  that  it  was  a  prefer- 
ence within  the  meaning  of  the  Assignment  Act,  R  S. 
(1900)  c.  145,  and  also,  on  the  ground  that  it  was  given 
to  defeat  or  delay  creditors.  The  confession  was  given 
the  17  th  March,  1904,  and  the  action  was  brought  in 
May,  1905.  The  creditors  first  judgment  was  obtained 
the  6th  of  October,  1904. 

In  my  opinion,  there  is  no  proof  that  the  father  was^ 
an  insolvent  person.     The  defendants,  at  the  trial,  relied 
on  the  weakness  of  the  plaintiff's  case,  and  adduced   no 
evidence.     The  debtor  was  a  farmer,  not  a  trader.     The- 
plaintiff's  witnesses  have  admitted  that  he  owned  a  house 
and  land  at  Centreville,  on  which  he  lived,  that  was  worth 
between   $1000  and    $1200;  it  might   be    worth    $1300. 
*  That  he  had  acquired  another  piece  of  land   for  which 
$500  had  been  offered  and  was  worth  between  $300  and 
$400,    perhaps   was    worth    $400.'       Then,    apparently, 
besides  the  piece  of  land  where   the  house  was,  there  was^ 
another  pie^e  of  land   which   a   witness   could  not  fix  a- 
value  for. 
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The  liabilities  then  were,  beside  the  amount  of  Si 545, 
for  which  the  confession  of  judgment  was  given,  a  disputed 
claim  of  $200.  I  judge  by  the  costs  when  I  say  disputed, 
And  a  note  for  $75,  not  maturing  until  January,  1905. 

The  debtor  could  not  very  well  live  in  a  house,  or  in 
fact  live  anywhere  without  some  personalty,  and  there  is 
no  proof  as  to  what  the  personal  assets  were.  I  think 
that  insolvency  was  not  proved,  and  this  act  apparently 
requires  something  further,  namely,  that  the  son  in  this 
case  should  have  notice  of  the  insolvency  of  his  father 
when  he  took  the  confession  of  judgment.  This  might,  in 
many  cases,  be  readily  inferred,  but  here  there  is  a  lack 
of  evidence  from  which  to  draw  such  an  inference.  The 
law  is  thus  stated. 

In  Johnston  v.  Hope,  17  Ont.  App.  14,  McLennan,  J. 
said : 

"  There  is  not  from  beginning  to  end  a  particle  of 
evidence  which  could  be  submitted  to  the  jury,  on  which 
they  could .  properly  be  asked  to  find  that  the  plaintiff 
had,  when  he  obtained  his  mortgage,  any  notice  or  know- 
ledge of  the  embarrassed  state  of  the  mortgagor's  affairs, 
and  so  there  was  really  nothing  which  could,  with  pro- 
priety, have  been  left  to  the  jury  in  support  of  the  defence." 

I  refer  also  to  the  case  of  Oibbona  v.  McDonald,  20 
S.  C.  C.  589,  in  which  Ritchie,  C.  J.  said  : 

"  That  case  disposes  of  the  present,  in  which  there  was 
no  concurrence  of  intent  on  the  one  side  to  give,  and  on 
the  other  to  accept  a  preference  over  other  creditors, 
inasmuch  as  there  is  nothing  to  show  that  the  defendant 
was  aware  of  the  insolvency  of  the  debtor,  and  there  is 
nothing  in  the  evidence  to  suggest  any  bad  faith  or  collu- 
sion between  the  defendant  and  his  debtor." 

I  refer  also  to  Dana  v.  McLean,  2  O.  L.  R.  466,  In 
my  opinion  this  branch  of  the  case  has  failed. 

Then  it  is  contended  that  it  has  been  made  out  that 
the  confession  of  judgment,  which  was  registered  against 
the  land,  was  made  to  defeat  or  delay  creditors. 

The  plaintiff  relies  for  this  contention  upon  the  fact 
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that  the  judgment  was  a  judgment  by  confession,  therefore^ 
there  is  a  presumption  that  there  was  no  consideration. 
In  the  statement  of  claim  he  alleged  that  it  was  given, 
without  any  indebtedness  from  the  father  to  the  son,  and 
one  would  think  the  burden  was  upon  him.  At  the  trial 
an  admission  was  taken  from  the  defendant  as  follows : 

"  It  is  admitted  that  the  defendant,  John  W.  White,. 
recovered  judgment  by  confession  against  the  defendant,. 
Joseph  L.  White,  on  the  I7th  of  March,  1904,  for  $1545 
debt,  and  $16.87  costs  of  suit,  which  judgment  was. 
recorded  in  the  Registry  of  Deeds  for  Digby  county,  the 
18th  day  of  March,  1904." 

He  relies  upon  a  citation  from  Bump  on  Fraudulent 
Conveyances,  569,  as  follows:  "  If  a  judgment  is  by  con- 
fession the  creditor  must  prove  it  to  be  for  a  just  debt,'*^ 

and  one  of  the  authorities  given  is  Sanders  v. Holt,. 

327.  The  others  are  American  authoritiea  That  case,, 
and  the  context  of  Bump  show  that  the  matter  dealt  with 
was  a  different  thing.  They  show  that  if  a  judgment 
creditor,  by  virtue  of  the  statute  of  Elizabeth,  is  attacking 
another  instrument  as  fraudulent  and  void  as  against 
creditors,  and  is  upholding  his  own  judgment,  to  enable 
himself  to  succeed  as  a  judgment  creditor  under  that 
statute,  he  must  prove  more  than  that  he  has  a  mere 
confession  of  judgment. 

But  I  am  not  aware  that  the  converse  has  ever  been 
held,  namely,  that  a  creditor  under  that  statute,  attacking 
another's  judgment,  can  get  on  merely  by  showing  that  it 
was  a  judgment  by  confession,  and  that,  from  that  fact,  no 
consideration  was  to  be  presumed.  There  is  American 
authority  to  the  contrary.  Woodworth  v.  Woodworth,  21 
Barbour,  346.  I  do  not  think  that  any  distinction  can  be 
made  between  a  judgment  by  confession  to  be  registered 
against  land  and  a  mortgage  given  upon  that  land. 

In  either  case  the  burden  would  be  upon  the  plaintiff 
to  show  what  he  alleged  here,  that  thefe  was  no  debt  due> 
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and  if  consideration  will  be  presumed  there  is  no  fraud 
shown. 

But  if  that  position  is  wrong,  and  the  judgment  by- 
confession  must  be  presumed  to  be  without  consideration, 
the  plaintiff  must  still  show  that,  by  that  confession  of 
judgment,  the  debtor  was  subtracting  from  his  assets  so^ 
much  that  there  was  not  enough  left  to  pay  the  claims  of 
creditors,  the  plaintiff's  claim  which  I  have  already  men- 
tioned. For  reasons  I  have  given,  I  think  he  has  failed 
to  do  this.  I  refer  to  the  case  of  Ex-parte  Mercer,  In  re 
Wise,  17  Q.  B.  D.  290. 

The  appeal  ought  to  be  allowed,  but,  under  the  circum- 
stances, as  there  are  many  facts  apparently  not  in  evi- 
dence, the  plaintiff  may  have  a  new  trial  on  payment  of 
the  costs  of  the  appeal,  the  costs  of  the  trial  of  both 
parties  to  be  costs  in  the  cause. 

LoNGLEY,  J. — I  agree  that  the  judgment  in  this  case- 
cannot  stand,  on  account  of  the  entire  absence  of  evidence 
of  lack  of  consideration  of  the  deed  given  by  the  father  Uy 
the  son,  and  also  of  the  father's  insolvency  when  the  deed 
was  given.  But  I  think  it  might,  perhaps,  be  doing 
injustice  to  the  plaintiff  to  refuse  bim  a  new  trial.  There- 
is  some  reason  to  believe,  from  the  judgment  of  the  learned 
judge  who  tried  the  cause,  that  plaintiff's  counsel  was. 
induced  to  curtail  his  evidence,  and  it  seems  to  me  more  in 
accordance  with  the  spirit  of  justice  that  he  should  be- 
afforded  an  opportunity  of  presenting  further  facts  by 
which  it  may  be  in  his  power  to  establish  his  right. 

Appeal  allowed  and  new  trial  allowed  on 
payment  of  coats. 
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The  King  v.  William  Boxnevie. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Fraser,  Rissell,  and 

LONGLEV,  JJ. 

Criminal  Code,  s.  97/ — Proof  of  previous  conviction    undet — Time  for 
— Procedure — Reserved  case. 

The  proper  time  for  proving-  a  previous  conviction  against  a  prisoner 
under  the  Criminal  Code  section  971,  is  not  upon  the  trial  of  the 
offence,  but  after  the  trial  and  before  sentence. 

AVhere  there  has  been  a  previous  conviction,  within  the  recollection  of 
the  magistrate,  but  the  Crown  has  failed  to  prove  it,  and  it  has 
not  been  otherwise  shown,  the  magistrate  may  proceed  upon  his 
own  initiative,  and  may  inform  himself  at  the  same  time  as  to  the 
previous  conviction,  and  the  age,  character  and  antecedents  of  the 
prisoner. 

Sembie,  that  the  proper  course  to  be  pursued  by  the  magistrate  in  such 
a  case  is  not  a  proper  subject  for  a  reserved  case. 

The  defendant,  William  Bonnevie,  then  a  minor,  was 
convicted  before  the  stipendiary  magistrate,  in  and  for  the 
city  of  Halifax,  in  April,  1905,  under  s.  785  of  the 
Criminal  Code,  for  unlawfully  escaping  from  lawful 
custody  from  St.  Patrick's  Home  at  Halifax,  the  same 
being  a  public  reformatory  prison,  and,  the  Crown  con- 
senting, he  was  released  on  suspended  sentence,  under  a. 
971  of  the  Code,  his  father  being  his  suret}'-. 

In  November,  1905,  he  was  again  convicted,  on  his 
own  confession  in  court  before  the  same  magistrate,  under 
s.  785  of  the  Code,  on  a  charge  of  theft  of  S15  fiom  the 
person.  On  the  latter  trial  the  former  charge  of  escaping 
from  lawful  custod}^  was  not  charged  or  proved  against 
him,  by  production  of  the  record,  although  available,  or 
by  evidence  under  oath,  though  the  magistrate  had  a 
distinct  recollection  of  such  conviction  and,  so  expresHed 
himself  in  court,  when  the  prisoner  s  father,  offering  him- 
self as  bail  for  his  son,  stated,  in  the  prisoner's  presence, 
that  he  was  already  bail  for  him  on  a  recognizance  for  his 
suspended  sentence  on  the  conviction  for  escaping. 

When  the  prisoner  came  up  for  sentence  on  the  con- 
viction for  the  theft,   he  again  asked  to  be  released  on 
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suspended  sentence,  and  the  Crown  representative  stated 
that  he  did  not  move  for  sentence,  and  did  not  offer  any 
evidence  of  the  previous  conviction,  and  was  content  that 
the  prisoner  should  go  on  suspended  sentence  in  considera- 
tion of  the  circumstance  of  his  youth  and  other  considera- 
tions. The  magistrate  had  some  doubt  as  to  his  power  to 
suspend  sentence,  by  reason  of  his  recollection  of  the  pre- 
vious conviction,  and  reserved  the  points  : 

(a)  Whether  or  not  his  recollection  of  the  previous 
conviction  and  the  fathers  unsworn  statement  in  the 
prisoner's  presence,  when  offering  himself  for  bail,  was 
legal  proof  of  the  previous  conviction  referred  to,  and  (6) 
whether  there  was  an}  evidence  bef  jre  him,  on  the  trial 
and  conviction  for  theft,  of  a  previous  conviction  of  the 
p.isoner. 

1906,  Jan.  31st.  J.  J.  Power,  for  the  prisoner. 
Cnminal  Code,  ss.  743  &  971.  There  was  no  proof  of 
a  previous  conviction.  Criminal  Code,  ss.  628,  676,  694, 
952.  Oether  v.  Capper,  24  L  J.  C.  P.  69.  StroarVs  Judi- 
cal Dictionary,  p.  1594. 

A.  Drysdale,  K.  C,  Attorney  General,  contra.  There 
was  no  ruling  below  from  which  there  could  be  an  appeal. 
There  are  cases  in  which  former  convictions  must  be  proved 
at  the  trial.  The  first  part  of  this  section  is  applicable 
to  such  cases.  Otherwise,  it  is  a  matter  upon  which  the 
magistrate  must  inform  himself.  This  is  a  distinct  section, 
dealing  with  sentence,  and  leaves  it  all  open  to  the  judge. 

J.  J,  Potver,  in  reply.  Queen  v.  Leamnont,  23  N.  S. 
R.  424. 

1906,  Feb.  15th.  Graham,  E.  J.  delivered  the  judg- 
ment of  the  court.  By  the  Canada  Criminal  Code,  sec- 
tion 971,  it  is  provided  as  follows  : 

•'  In  any  case,  in  which  a  person  is  convicted  before 
any  court  of  any  offence,  punishable  with  not  more  than 

36 — N.  s.   R.  38. 
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two  years'  imprisonment,  and  no  conviction  is  proved 
against  him,  if  it  appears  to  the  court  before  which  he  is 
so  convicted,  that,  regard  being  had  to  the  age,  character 
and  antecedents  of  the  offender,  to  the  trivial  nature  of 
the  offence  and  to  any  extenuating  circumstances  .  .  it 
is  expedient  that  the  offender  be  released  on  probation  of 
good  conduct,  the  court  may,  instead  of  sentencing  him  at 
once  to  any  punishment,  direct  that  he  be  released  on  his 
entering  into  a  recognizance,  &c" 

It  appears  that  in  November,  1905,  the  defendant  was 
convicted  on  his  own  confession  in  court  of  a  theft  of 
$15,  before  the  stipendiary  magistrate  for  the  city  of 
Halifax. 

The  magistrate  would  have  suspended  sentence,  under 
the  provision  just  quoted  ;  but  he  remembered  that  the 
defendant  had  been  convicted  before  him  in  April,  1905, 
under  section  785  of  the  Code,  for  unlawfully  escaping 
from  lawful  custody. 

The  Crown  did  not  prove  this  previous  conviction,  nor 
did  the  defendant's  solicitor  mention  its  existence.  And  a 
case  has  been  reserved  purporting  to  be  under  the  Code. 

In  my  opinion,  the  proper  time  for  proving  the  pre- 
vious conviction  against  a  prisoner  is  (under  that  provi- 
sion), not  upon  the  trial  of  the  offence, — he  may  have 
pleaded  guilty,  or  the  evidence  may  be  irrelevant  and 
prejudice  tlie  prisoner  with  a  jury — but  after  the  trial. 

There  was  a  well  settled  practice  of  receiving  such 
evidence  before  sentence  in  an  ordinary  case.  In  the 
1905  edition  of  Archi}Kil(Vs  Criminal  Practice,  p.  227,  it 
is  said  : 

"  As  an  aid  to  determining  the  appropriate  punishment* 
the  court  will,  after  verdict,  hear  evidence  for  the  Crown 
or  the  defendant,  either  viva  voce  or  by  affidavit.  R.  v. 
Biinis,  2  T.  R.  683  ;  R.  v.  Dignum,  7  A.  &  E.  593  .  .  . 
It  is  the  practice  at  the  Central  Criminal  Courts,  after 
verdict,  to  hear  evidence  of  character  generally,  and  of 
previous  convictions  not  included  in  the  indictment." 

This  statute  refers,  no  doubt,  to  some  such  practice 
when  it  uses  the  expression  'proved  against  him.' 
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I  cannot  appreciate  the  difficulties  of  working  out  the 
provisioli  in  practice. 

The  defendant,  or  it  may  be  the  Crown,  or  perhaps  the 
judge  or  magistrate,  thinks  that  sentence  ought  to  be 
suspended,  under  the  provision.  The  defendant  always 
knows,  the  Crown  solicitor  may  know  and  the  magistrate 
may  know,  that  there  is,  or  is  not,  a  previous  conviction 
against  the  defendant. 

A  simple  question,  in  open  court,  addressed  to  the 
defendant's  solicitor,  or  the  Crown  solicitor,  both  then 
before  the  magistrate  will  elicit  much.  Requiring  an 
affidavit  or  evidence  as  to  the  fact,  if  the  question  fails, 
or  is  met  with  a  denial  on  the  part  of  the  defendant,  will 
probably  bring  about  a  very  definite  and  complete  result. 

One  can  hardly  imagine  that  these  simple  expedients 
would  have  failed  in  this  case.  Particularly,  if  the  magis- 
trate's question  had  disclosed  his  recollection  that  there 
had  been  a  previous  conviction,  and  that  a  register  and 
papers  were  w  thin  reach. 

But  if  they  had  failed  them  in  that  extreme  case,  the 
defendant's  counsel  denying  the  existence  of  a  conviction, 
or  refusing  to  make  answer,  and  the  Crown  solicitor 
although  moved  thereto  by  searching  questions,  failing  to 
adduce  evidence  of  its  existence,  I  think  it  would  not  at 
all  be  out  of  place  for  the  magistrate  to  pr  ceed  on  his 
own  initiative.  The  conviction  was  in  his  own  custody, 
or  the  custody  of  a  clerk  subject  to  his  directions.  It  is 
the  duty  of  certain  members  of  the  police  force  to  be  in 
attendance  and  others  can  be  sent  for  by  the  magistrate. 
Now  1  can  hardly  imagine  any  difficulty  about  proving 
the  conviction  and  the  identity  of  the  defendant. 

In  many  cases  before  magistrates  in  this  province, 
there  is  neither  a  Crown  solicitor  nor  a  defendant's  solicitor, 
and  yet  the  magistrates,  with  the  aid  of  their  constables, 
very  creditably  secure,  by  means  of  summonses,  the  attend- 
ance of  witncvsses  and  their  evidence   by   putting  proper 


Digitized  by 


Google 


564  THE     NOVA    SCOTIA    REPORTS,   1908. 

questions  to  them.  I  see  no  objection  to  the  magistrate, 
informing  himself  about  a  previous  conviction  in  a  similar 
manner,  if  necessary.  He  must  inform  himself,  in  such  a 
case,  about  other  matters,  such  as  age,  character,  antecedents, 
&c.,  if  neither  of  the  solicitors  supply  him  with  the 
information. 

I  have  doubt  whether  a  case  could  be  reserved  about 
this  matter,  but  I  have  intimated  what  the  magistrate 
could  have  done,  and  what  he  may  even  now  do,  when 
the  defendant  comes  up  for  sentence.  The  case  is  remitted 
to  the  stipendiary  magistrate  for  the  purpose  of  proceed- 
ing with  the  sentence. 


The  City  of  Halifax  v.  Wallace. 

Before  Townshend,  J.,  Fraser,  Russell  and  Longley,  JJ. 

Rates  and  taxes — Partittfr  with  property  by  conveyance  after  assessment 
— Does  not  affect  liability. 

Under  the  provisions  of  the  Halifax  City  Charter,  s.  303,  the  annual 
assessment  is  to  be  rated  on  the  owners  of  real  and  personal  pro- 
perty by  an  equal  dollar  rate  upon  the  value  of  real  and  personal 
property  within  the  city.  By  s.  302,  the  annual  assessment  is  to 
be  prepared  and  delivered  to  the  city  collector  not  later  than  the 
15th  day  of  March  in  each  year. 

Defendant  was  the  owner  of  a  lot  of  land  which  was  assessed  for  the 
purpose  of  rates  and  taxes  for  the  year  1903- 1904,  and,  on  the  15th 
March,  the  book  of  {general  assessment  was  delivered  to  the  col- 
lector of  rates  and  taxes  in  the  form  prescribed  by  law.  Several 
weeks  later,  defendant  conveyed  the  lot  of  land  so  assessed  to  a 
purchaser  who  went  into  possession, 

Held^  that,  in  addition  to  the  lien  on  property  for  taxes,  there  is  also  a 
personal  responsibility,  and  the  mere  fact  of  defendant  parting 
with  the  land  by  conveyance,  after  it  had  been  duly  assessed, 
could  not  in  any  way  affect  the  liability  imposed  upon  the  owner 
when  once  the  property  had  been  properly  assessed  in  his  name. 

This  was  a  case  stated,  under  O.  33,  to  determine  the 
liability  of  defendant  to  plaintiff  for  rates,  taxes  and 
interest  or  any  part  thereof.  The  facts  are  fully  set  out 
in  the  judgment  of  Townshend,  J. 
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1906,  Jan.  25th.  F,  H.  Bell,  for  plaintiif.  AcU 
1891,  c.  58,  88.  302,  294,  361,  363,  326.  Although  the 
taxes  do  not  become  due  until  31st  May,  that  does  not 
affect  the  liability  which  is  accruing  before  that.  There 
is  no  distinction,  as  to  liability,  between  taxes  on  real  and 
taxes  on  personal  property.  It  is  obvious  that,  if  a  sale 
of  the  property  before  the  31st  of  May  affects  the  liability, 
the  tax  system  as  to  personal  property  is  absolutely 
unworkable.  Am.  and  Eng,  Ency,  of  Law,  vol.  27,  pp. 
632,  658,  660  and  745  ;  Cochran  v.  Guild,  106  Mass.  29 ; 
Richardson  v.  Boston,  148  Mass.  508  ;  Rundell  v.  Lakey, 
40  N.  Y.  513. 

T.  J.  Wallace  and  /.  Terrell,  for  defendant.  The  city 
has  been  dilatory  in  bringing  this  action,  and  it  is  barred 
by  the  Statute  of  Limitations.  K  S.  K  S.  (1900)  c.  167, 
s.  2,  ss.  1  (b).  If  this  section  is  not  applicable,  there  is  no 
limitation  of  action  for  taxes.  Defendant  has  never  had 
legal  notice  of  the  assessment.  Acts  of  1891,  c.  58,  s.  324 
and  326.  The  notice  given  does  not  contain  a  description 
of  the  property  either  real  or  personal.  If  anybody  is 
now  liable  for  these  taxes,  it  is  the  purchaser.  Acts  oj 
1901,  c.  58,  8.  367.  There  is  no  personal  liability  for 
taxes  after  the  31st  of  May,  in  respect  of  property  not 
then  in  the  possession  of  the  party,  although  the  property 
may  be  followed.  S.  336,  merely  exempts  from  assess- 
ment for  the  future.  The  purchaser  took  the  property 
subject  to  the  lien  for  taxes. 

F.  H.  BeU,  in  reply.  R  S.  K  S,  (1900),  c.  167,  s.  2, 
ss.  1  (b)  refers  only  to  penal  actions.  This  is  made  an 
action  of  debt  by  Acts  of  1891,  c.  58,  s.  362.       . 

1906,  Feb.  15th.  Townshend,  J. — This  is  a  stated 
case  for  the  opinion  of  the  court.  The  defendant  was  the 
owner  of  a  lot  of  land.  No.  96  Spring  Garden  Road  in  the 
city  of  Halifax  which  was  duly  assessed  for  the  purpose 
of  rates  and  taxes  for  the  year  1903-1904,  for  $116.20. 
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On  the  15  th  March  the  book  of  general  assessment  was 
delivered  to  the  Collector  of  Rates  and  Taxes  for  the  city 
in  the  form  prescribed  by  law. 

On  the  25th  April,  1903,  the  defendant  conveyed  the 
said  lot  of  land  to  the  ladies  of  the  Sacred  Heart  Convent, 
who  went  into  possession  thereof  at  the  time.  The  bill 
for  the  said  rates  and  taxes,  in  conformity  with  s.  352 
City  Charter,  was  sent  to  the  defendant.  The  amount  is 
still  unpaid.  The  question  for  the  court  is  whether  or  not 
the  defendant  is  liable  to  the  plaintiff  for  the  said  rates 
and  taxes  and  interest  or  any  part  thereof. 

By  &  302  the  annual  assessment  is  to  be  prepared, 
made  up  and  delivered  to  the  city  collector,  not  later  than 
the  15th  day  of  March  in  each  year.  By  s.  303,  'The 
assessment  shall  be  rated  on  the  owners  of  real  and  per- 
sonal property  by  an  equal  dollar  rate  upon  the  value  cf 
such  real  and  personal  property  within  the  city.*  By  s. 
362,  *  All  rates  and  taxes  shall  become  due  the  31st  day  of 
May  in  each  year.'  The  city  collector  is  empowered  to 
enforce  payment  thereof,  by  warrant  or  by  action  at  law 
or  both.  By  s.  363  a  person,  about  to  leave  the  city,  may 
be  sued  and  capiassed  for  rates  and  taxes  due.  S.  366 
makes  the  party  refusing  or  neglecting  to  pay  his  rates  or 
taxes  liable  for  interest  after  the  1st  of  August. 

All  these  sections  and  others  make  it  clear  that,  in 
addition  to  the  lien  on  the  property  for  all  taxes  and  rates, 
there  is  aho  a  personal  responsibility.  The  mere  fact  of 
parting  with  the  land  by  conveyance,  after  it  has  been 
duly  assessed,  can  in  no  way  affect  the  liabilitj^  imposed 
on  the  owner  by  law,  when  the  property  has  been  pro- 
perly assessed  in  his  name.  It  will  be  observed  that,  by 
s.  303,  c.  58,  Acts  of  1891,  (The  City  Charter),  'The 
assessment  shall  be  rated  on  the  owners  of  real  and  per- 
sonal property  within  the  city,' 

In  Richardson  v.  City  of  Boston,  148  Mass.  508,  it 
was  held  that  owners  of   real  estate,  including  trustees, 
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with  legal  title  properly  taxed  for  it,  are  personally  liable 
for  the  tax,  and  are  not  discharged  by  a  subsequent  taking 
thereof  under  the  right  of  eminent  domain.  So  we  find 
the  principle  laid  down  in  27  Am,  and  Eng.  Ency.  of  Law, 
633,  that,  in  general,  a  tax  on  property  creates  a  personal 
liability  on  the  part  of  the  owners  of  the  property. 
Meredith  v.  U.  S..  13  Peters  486.  Again,  *  When  a  per- 
sonal liability  for  taxes  rests  on  the  owner  of  the  property 
assessed,  such  liability  is  independent  of  the  tax  lien. 
Therefore  an  action  may  be  brought  against  the  tax  payer, 
whether  there  is  or  is  not  a  lien  in  existence,  and,  although 
the  lien  may  have  been  discharged  by  the  expiration  of 
the  period  fixed  by  the  statute,  the  tax  may  be  collected 
as  a  debt.' 

Then  the  tax  is  a  lien  on  the  land  from  the  time  the 
assessment  is  made  up,  and  no  change,  in  the  meanwhile, 
of  ownership,  can  affect  the  city's  right  to  enforce  payment 
against  the  owner  at  the  time  of  the  assessment.  Cochran 
V.  Guild,  106  Mass.  29. 

It  is  my  opinion  that  there  can  be  no  doubt  as  to  the 
defendant's  liability  to  pay  to  the  plaintiff  city  the  rates 
and  taxes  and  interest  referred  to,  and  that  the  question 
must  l3e  answered  accordingly. 

Fraser,  Russell  and  Longley,  JJ.,  concurred. 
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A     OIGEIST 

OF 

ALL  THE  CASES  REPORTED  IN  THIS  VOLUME. 


APPEAL. 

Appeal— Judge's  discreiionr-^ 
Question  of  costs,— In  an  action 
brought  by  plaintiff  against  de- 
lendant  for  thie  conversion  of  a 
two  masted  schooner,  the  "Ma}-^ 
flower/'  the  trial  judge  found 
that  the  property  claimed  was 
that  of  plaintiff,  when  taken  by 
defendant,  but  he  deprived  the 
plaintiff  of  costs  on  the  ground 
of  fraudulent  proceedings  in  con- 
nection with  the  prosecution  of 
his  claim. 

It  appeared  that,  sometime  pre- 
viously, defendant  recovered 
judgment  against  plaintiff,  and 
issued  execution  under  which  the 
property  in  question  was  levied 
upon,  and  that,  at  the  instance  of 
plaintiff,  an  action  was  brought  by 
l^is  wife  to  recover  the  propertv, 
alleging  it  to  be  hers.  Afterwards, 
the  judgment  recovered  by  de^ 
fendant  against  plaintiff  having 
been  sot  aside,  plaintiff  brought 
this  action  in  his  own  name. 

Held,  that  the  judge's  dis- 
cretion  was  properly  exercised,  and 
that,  on  a  question  of  fact,  and 
especially  a  question  of  costs,  it 
should  not  be  reviewed.— J^nA-i'n^ 
V.  McAdam,  1^4, 

Appeal  from  order  vary.'n^  referees 

report.     Objection  not  taken  before 

judge  waived. 

See  Mines  and  Minerals. 


ARBITRATION  AND  AWARD. 

Arbitration  and  award — Lands, 
etc,  tdk^n  for  railway  purposes — 
Authority  of  arbitrator  to  act — 
Failure  to  give  notice  before  entry 
^-Trespass — Liability  of  com- 
pany.—By  the  Acts  of  190S,  c. 
104,  the  recompense  to  the  owner 
of  land  taken  for  railway  pur- 
poses, and  for  the  value  of  earth, 
stones,  gravel,  etc.,  removed,  was 
required  to  be  fixed  by  three  arbi- 
trators, one  chosen  by  the  com- 
pany, another  by  the  owner  or 
proprietor,  and,  where  these  were 
unable  to  agree  as  to  the  amount 
of  their  award,  a  third,  to  be 
appointed  by  the  two  arbitrators 
first  nominated.  The  company's 
engineer  wrote  to  !M.,  who  had 
previously  acted  for  the  company, 
requesting  him  to  ascertain 
whether  plaintiffs  had  arranged 
their  title  to  the  gravel  pit  at  Loch 
Ben  in  such  a  way  that  the  arbi- 
trators could  get  to  work  and,  if 
so,  to  let  them  know  that  he  (M.) 
was  prepared  to  act,  "and  ask 
them  to  appoint  their  man  so  that 
you  two,  if  you  cannot  agree  to 
the  valuation,  may  select  a  third.'^ 
He  added,  "  I  will  send  an  agree- 
ment of  arbitration  which  each 
one  can  subscribe  to,  or,  if  they 
have  one  already  drafted,  you  can 
forward  it  here  for  approval."  No 
agreement  was  sent  by  the 
engineer,  and  none  was  forwarded 
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for  approval  by  M.,  but,  acting  on 
the  letter  received,  M.,  in  com- 
pany with  plaintiflPs  nominee, 
met  and  investigated  the  damages, 
and,  with  C,  who  was  appointed 
third  arbitrator,  signed  an  award 
for  the  amount  of  which  action 
was  brought. 

Held,  (Russell,  J.,  dissenting 
on  this  point)  that  the  letter 
written  by  the  company's 
engineer,  in  the  absence  of  any- 
thing in  the  statute  as  to  how  the 
arbitration  was  to  be  conducted, 
or  the  steps  to  be  taken  previous 
to  inquiry,  was  as  effective  as  any 
agreement,  even  if  such  were 
necessary,  and  the  company  were 
bound  by  it. 

Also,  that  defendants,  having 
failed  to  proceed  in  the  regular 
way,  by  giving  notice  to  the  pror 
prietors  of  the  purposes  for  whiich 
they  entered,  and  for  which  they 
could  only  enter  after  notice,  were 
trespassers  and  liable  as  such. — 
Mclsaac  v.  Inverness,  SO. 


ARCHITECT. 

Architect — Contract  to  prepare 
plans — Work  not  proceeded  with 
— Commission  on  estimated  cost, 
— Defendant  requested  plaintiff 
to  prepare  for  him  plans  for  a 
building  to  cost  from  $1,500  to 
$1,800.  After  inspecting  the 
plans,  defendant  objected  tlat  the 
building  shown  would  not  give 
him  sufficient  room,  and  suggested 
changes,  which,  he  was  told,  would 
increase  the  cost.  Defendant 
assented  and  the  plans,  as  finally 
prepared,  were  for  a  building 
which  would  cost  $25,000. 

Held,  that  plaintiff  was  entitled 
to    be  paid    a  percentage   on  the 


latter  amount,  and  that,  in  the 
absence  of  evidence  to  fix  the 
value  independent  of  the  special 
contract  proved  by  plaintiff,  the 
amount  allowed  by  the  trial  judge 
could  not  be  reduced. — Chappell 
v.  Nolan,  74, 


ASSAULT. 

Assault — Forcible  removal  of 
trespasser — Liability  for  excfess. — 
In  an  action  claiming  damages 
for  unlawfully  assaulting  and 
beating  plaintiff  defendant  plead- 
ed that,  at  the  time  the  acts 
complained  of  were  committed, 
defendant  was  the  owner  of  and 
engaged  in  carrying  on  a  lobster 
factory,  and  that  plaintiff  entered 
and  created  a  disturbance  and 
refused  to  leave  when  requested  to 
do  so,  and  that  defendant  there- 
upon removed  plaintiff  using  no 
more  force  than  was  necessary. 

Held,  that  defendant  was  justi- 
fied in  using  such  force  as  was 
necessary  to  effect  the  removal  of 
plaintiff  from  his  premises,  but, 
as  by  his  own  admission,  he  did 
more  than  this,  plaintiff  was 
entitled  to  recover  for  the  excess, 
and  the  verdict  of  the  jury  in 
defendant's  favor  must  be  set 
aside. — Doucette  v.  Therio,  402. 

See  Criminal  Law,  4. 


ASSIGNMENTS. 

Rights    of  assij:fiee  under   Collection 

Act  as  against  shefiff  le^iying 

under  executiin. 

See  Collection  Act. 
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BILLS  AND  XOTES. 

See  Contract,   1. 

Premium    Note. 

See  Insurance,  Life. 


CERTIORARI. 
See  Dyke  &  Marsh  Lands. 


CHATTEL   MORTGAGES. 

Bill  of  sale  not  registered  — 
Fraudulent  attempt  to  defeat, — 
A  bill  of  sale  of  a  horse,  given  to 
secure  a  balance  due  on  the  pur- 
chase price,  although  unregistered, 
cannot  be  defeated  by  a  fraudu- 
lent sale  to  a  third  party  with 
notice. 

In  an  action  for  the  alle^ged 
wrongful  taking  and  detention  of 
a  horse  defendants  relied  on  an 
unregistered  bill  of  sale  given  to 
the  defendant  B.  by  the  owner  M. 
in  trust  to  sell  the  horse,  retain  a 
balance  due  on  the  purchase  price, 
and  pay  the  balance  to  M. 

Held,  that  the  bill  of  sale  so 
given,  although  unregistered,  was 
not  defeated  by  a  fraudulent  sale 
to  plaintiff,  who  was  not  a  bona 
fide  purchaser  for  value,  and  who 
had  notice  of  the  claim. — McLeod 
v.  Dou^ette,  15 L 


COLLECTION    ACT. 

Collection  Act—R,  S.  (1900)  r. 
182,  s,  28 — Eights  of  assignee  as 
against  sheriff  levying  under  exe- 
cution. — The  assignment  made  by 
a  debtor  under  tl  e  provisions  of 
the  Collection  Act,  R.  S.  (1900) 
c.  182,  8.  28,  is  to  be  regarded  as 
part  of  the  legal  process  provided 


by  the  statute  to  enable  the  credi- 
tor to  enforce  pa^Tuent  of  his  debt, 
and  essentially  differs  from,  and 
is  in  no  way  analagous  to,  a 
voluntary  assignment,  and  is  not 
subject  to  the  provisions  of  the 
Bills  of  Sale  Act,  requiring  an 
affidavit  of  bona  fides  or  other 
requirements  of  the  act. 

The  assignee  in  such  case  does 
not  take  his  rights  under  the 
assignor,  so  as  to  be  bound  or 
affected  by  his  fraudulent  act,  but 
as  a  judgment  creditor  enforciag 
his  statutable  remedy,  and  he  may 
in  that  capacity  attack  any  prev- 
ious fraudulent  conveyance  marie 
by  his  assignor. 

The  assignment  so  obtained 
confers  upon  the  judgment  cre- 
ditor an  absolute  title  to  the 
property  assigned  in  trust  to 
satisfy  his  judgment,  and,  in  the 
ne;xt  place,  to  hold  the  balance  for 
the  benefit  of  those  beneficially 
entitled  thereto. 

An  assignee  under  the  Act.  who 
has  taken  possession  under  Hs 
assignment,  is  entitled  to  recover 
against  the  sheriff  levying  under 
executions  placed  in  his  bands 
subsequently  to  the  date  of  the 
assignment. — Farlinger  v.  Ingm- 
ham,  JfGJ. 

Se?  Trial,  1. 


COLOR  OF  TITLE. 
See  Vendors  &  Purchasers,  1. 


CONTRACT. 

Damages — Breach  of  contract'^ 
Failure  to  complete  work  by  tifnf 
agreed — Loss  of  tenant — Eri- 
dence — Waiver, — ^In  an  action  by 
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plaintiff  on  a  promissory  note 
given  by  defendant  in  part  pay- 
ment of  the  contract  price  for  the 
erection  by  plaintiff  of  a  vault  in 
an  office  building  owned  by 
defendant,  defendant  counter- 
claimed  damages  on  account  of 
the  imperfect  condition  of  the 
vault,  and  also  on  account  of  the 
loss  of  a  tenant  who  had  agreed 
to  take  a  five  years'  lease  of  one 
floor  of  the  building  on  condition 
that  the  vault  was  completed  by 
a  specified  date. 

Held,  that,  in  order  to  recover 
on  the  latter  part  of  the  counter- 
claim, defendant  must  show  that 
there  was  a  contract  by  plaintiff 
to  complete  the  vault  by  a  speci- 
fied date,  and  that  plaintiff  was 
BO  far  aware  of  the  agreement 
between  defendant  and  his  pro- 
posed tenant  that  he  must*  be 
taken  to  have  contracted  to  bear 
the  loss  covered  by  the  repudiation 
of  the  tenancy  in  consequence  of 
his  failure  to  carry  out  t>e  terms 
of  his  contract.  And  that,  in  the 
absence  of  e\idence  of  a  contract 
on  the  part  of  plaintiff  to  com- 
plet?  his  work  within  any  defin- 
itely stated  period,  or  of  such 
notification  of  the  agreement 
between  defendant  and  his  pro- 
posed tenant  as  to  give  rise  to  a 
contract  on  the  part  of  plaintiff 
to  bear  the  loss  occasioned  by  the 
refusal  of  the  tenant  to  take  the 
premises  on  account  of  the  non- 
completion  of  the  vault,  defendant 
could  not  recover. 

In  answer  to  a  letter  from 
defendant  complaining  of  delay  in 
the  commencement  of  the  work, 
and  stating  that  on  plaintiff's 
assurance  he  had  promised  M.,  the 
prospective  tenant,  that  the  work 


would  be  completed  by  the  first  of 
March,  plaintiff  took  the  ground 
that  the  contract  called  for  secur- 
ity and  offered  to  proceed  with  tlie 
work  as  soon  as  satisfactory 
security  was  given.  There  was 
nothing  about  security  in  the 
letters  containing  the  offer  and 
acceptance,  which  constituted  the 
contract,  but  defendant  acquiesced 
and  furnished  the  security  asked 
for. 

Held,  that  while  defendant 
might  have  refused  to  give  secur- 
ity, and  have  insisted  upon  the 
prosecution  of  the  work  in  accord- 
ance with  the  terms  of  the  con- 
tract, he  could  not  after  assenting 
to  and  acting  upon  plaintiff's 
requirement,  claim  that  there  was 
any  breach  of  agreement  on  the 
first  of  March. — Sanders  v.  Sut- 
cliffe,  352. 

S.  Contract — Oral  aqreement 
— Proof  of  terms  —  Right  to 
recover  not  defeated  hy  subse- 
quent agreement  in  writing  made 
for  different  purpose. — ^Defendant 
agreod  to  pay  plaintiff  the  sum  of 
$150  as  wages  or  compensation 
for  his  services  on  a  fishing  voyage, 
and  afterwards  induced  him  to 
sign  articles  for  the  purpose  of 
inducing  other  men  to  join  the 
vessel  as  sharesmen. 

Held,  that  plaintiff  was  not 
debarred,  by  the  fact  of  signing 
articles,  from  showing  that -that 
was  not  the  real  contract  made 
between  himself  and  defendant, 
but  that  it  was  made  for  another 
and  different  purpose. 

Per  Russell,  J.  As  plaintiff 
made  out  his  case  on  the  verbal 
and  valid  contract  between  him- 
self and  defendant  without  having 
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to  prove  any  fact  showing  any 
fraud  or  illegality,  he  must  ^e- 
ceed  on  that  contract.  For  the 
same  reason  defendant  must  fail 
in  his  defence,  which  could  not 
be  made  out  without  exposing  an 
illegal  transaction  to  which  he  was 
a  party. — Smith  v.  Haugkn,  15S. 

See  Architect;  Infant;  Par- 
ent AND  Child  ;  Street 
Railways. 


CORPORATIONS. 

Corporation — Action  to  recover 
money  paid  for  shares — State- 
ments contained  in  prospectus — 
Eesponsihility  of  directors  — 
^yords  "reserve  fund/'  ''appro- 
pridted,"  "  working  capital/' — 
Application  of  moneys  to  other 
purposes  than  those  stated — Bur- 
den of  proof. — Plaintiff  sought  to 
recover  payments  made  to  the 
defendant  company  and  damages 
on  account  of  statements  alleged 
to  I  e  false  and  fraudulent  con- 
tained in  a  prospectus  issued  by 
ilie  directors  of  the  company  on 
the  faith  of  which  plaintiff  was 
induced  to  subscribe  and  pay  for 
a  number  of  a  new  issue  of  pre- 
ference shares. 

One  of  the  principal  matters 
complained  of  was  a  statement  to 
the  effect  thsit  undrawn  profits  or 
ajisets  of  the  company  to  a  large 
amount  had  been  appropriated  to 
a  "reserve  fund,"  whereas,  as 
plaintiff  alleged,  the  company 
never  had  any  reserve  or  sinking 
fund. 

The     evidence     showed     that 


profits  which  were  supposed  to 
have  been  earned,  instead  of  being 
distributed  in  dividends,  were 
transferred  to  an  account  referred 
to  and  known  as  the  "reserve 
account." 

Held,  affirming  the  judgment 
of  the  trial  judge,  that  the  words 
"reserve  fund,"  as  used  in  the 
prospectus,  did  not  necessarily 
mean  a  reserve  fund  which  was 
invested,  but  the  important  thing 
was  the  reserving  of  the  amount 
out  of  property  available  for  dis- 
tribution in  dividends,  and  appro- 
priating it  in  the  books  of  the 
company  to  meet  contingencies, 
which  was  shown  in  this  case  to 
have  been  done.  And  that  even 
if  plaintiff  imderstood  the  fund 
to  be  invented  this,  in  the  case  of 
a  manufacturing  company,  would 
not  be  a  material  representation 
which  would  influence  the  conduct 
of  plaintiff  in  taking  shares. 

Held,  also,  it  appearing  that 
the  directors  employed  competent 
managers,  upon  whom  they  were 
dependent  for  information,  and 
that  their  auditor  used  due  care 
in  the  performance  of  his  duties, 
that  the  directors  were  not 
responsible  for  a  representation 
in  regard  to  the  cost  of  materials, 
affecting  the  profits,  which  was 
not  discovered  to  be  mistaken 
until  sometime  after  the  pros- 
pectus had  been  issued. 

Held,  also,  as  to  a  representa- 
tion in  the  prospectus  as  to  the 
appropriation  of  profits  earned  in 
payment  of  dividends  on  coramon 
and  preferred  stock,  that  the 
expression  "  appropriated "  did 
not  mean  "  paid,"  but  that  the 
sum  m.entioned  was  appropriated 
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or  devoted  to  a  particular  purpose 
and  might  be  payable  later. 

The  prospectus  contained  a 
representation  that  the  proceeds 
of  the  issue  of  stock  would  be 
applied,  among  other  things,  to 
replacing  "  working  capital " 
already  expended  in  the  erection 
of  a  mill,  known  as  "  Cowie's 
mill/' 

Held,  that  the  words  "  working 
capital "  were  not  a  technical 
expression  or  likely  to  mislead 
plaintiff,  it  being  usual  to  speak 
of  money  used  in  the  business  of  a 
-company,  whether  borrowed  on 
debentures  or  raised  by  the  sale 
•of  shares,  as  "  capital." 

Held,  also,  as  to  the  application 
of  moneys  to  other  purposes  than 
those  mentioned  in  the  prospectus, 
that  the  burden  was  on  plaintiff 
to  show  that  the  directors,  at  the 
time  the  prospectus  was  framed, 
intended  that  the  proceeds  of  the 
new  shares  should  be  so  applied, 
or  that,  on  proper  inquiry,  they 
would  have  learned  that  the 
money  could  not  be  applied  in  the 
way  stated  and  were  reckless. — 
Kennedy  v.  Acadia  Co.,  291. 


COSTS. 

AV?  costs  allowed. 

Where  both  parties  were  wrong 
in  their  contentions  both  at 
Chambers  and  on  appeal,  no  costs 
were  allowed. — FWier  v.  The 
Grand  River  Lumber  Co.,  180. 

Judge  s  discretion  as  to. 

See  Appeal;  Infant. 


COURT  COMMISSIONERS. 

Commissioner  undef  Collection  Act. 

See  Trial,  1. 


COURTS. 

Probate  Court. 

Probate  Court  —  Power  to 
order  sale  of  real  estate  to  pay 
deficiency  in  legacies,  &c — Claims 
of  legatees  barred  by  laches  and 
by  Statute  of  Limitations — 
—Right  of  assignee  of  executor 
to  intervene  —  Words  *'  person 
interested." — ^Testator,  who  died 
in  1872,  by  his  last  will,  directed 
the  residue  of  his  property,  con- 
sisting of  certain  real  estate 
enumerated,  to  be  appraised  and 
sold,  and  the  proceeds  divided 
equally  between  his  two  daugh- 
ters I.,  and  E.,  and  directed  that 
if  said  property,  when  sold,  should 
not  realise  the  sum  of  £2,000  the 
difference  should  be  made  up  from 
property  devised  by  a  previous 
clause  of  the  will  to  his  son,  J. 
H.  R.,  who  was  named,  with  two 
others,  since  dead,  as  one  of  the 
executors  of  the  estate. 

Portions  of  the  properties 
referred  to  were  sold  and  the  pro- 
ceeds paid  over  to  the  daughters, 
leaving  a  balance  due  in  each  case. 

In  December,  1902,  J.  H.  R. 
made  an  assignment,  under  the 
provisions  of  the  Assignment  Act, 
to  F.,  and  in  April,  1903,  he 
applied  to  the  Judge  of  Probate 
for  a  license  to  sell  the  real  estate 
devised  to  himself,  and  covered 
by  the  assignment,  for  the  pur- 
pose of  paying  the  legatees  I.  and 
E.  the  balances  due  them. 

Held,  per  Townsiiend,  J.,  that 
it  was  not  competent  to  the  Judge 
of  Probate  to  make  the  order 
applied  for,  more  especially  after 
the  rights  of  third  parties  had 
intervened,    the  executor    having 


Digitized  by 


Google 


574 


DIGEST    OF    CASES. 


[vol. 


power  to  sell  under  the  terms  of 
the  will,  and  it  being  open  to  the 
legatees,  in  cascf  of  his  refusal,  to 
compel  him  by  suit  in  equity  to 
do  so. 

Also,  that  the  executor  could 
not  be  permitted,  after  the  pro- 
perty had  passed  out  of  his 
possession,  to  set  up  the  rights  of 
the  legatees  in  opposition  to  his 
own  deed.  That  the  rights  of  the 
legitees  would  not  be  affected  by 
any  transfer  made  by  him,  but 
the  transferee  would  take  the  same 
right  which  he  himself  possessed, 
including  the  right  to  set  up  the 
Statute  of  Limitations  as  a  bar  to 
the  legatees'  right  of  recovery. 

AK^o,  that  as,  at  the  time  the 
application  was  made,  J.  H.  R. 
was  not  a  trustee  in  possession, 
•  but  had  conveyed  to  F.  who  was 
in  possession,  he  was  not  within 
the  exception  in  s.  26  of  R.  S., 
cap.  167  Of  the  limitation  of 
actions. 

Also,  that  in  the  absence  of 
anything  in  the  terms  of  the  will 
vesting  the  property  in  J.  H.  R. 
as  a  trustee  upon  an  express  trust, 
and  there  l)eing  merely  a  charge 
on  the  share  of  the  estate  given 
to  him,  and  no  payment  within 
twenty  years,  the  legatees  w^ere 
baned  from  resorting  to  the  land 
in  question. 

Also,  that  the  le;^atees  having 
allow^ed  a  period  of  thirty  years 
to  elapse  without  taking  steps  to 
enforce  their  claims,  were  guilty 
of  laches,  and  must  be  assumed  to 
have  acquiesced  in  the  mode  in 
which  such  claims  were  dealt 
with. 

Semhle,  that  the  better  course 
would  have  been  for  the  assignee 


to  have  commenced  a  suit  in  the 
Supreme  Court  to  restrain  the 
sale,  but  that  he  was  a  "person 
interested"  within  the  meaning 
of  the  act  and,  as  such,  entitled  to 
be  heard  in  the  application  in  the 
Probate  Court. 

Per  Russell,  J.,  concurring. 

Held,  that  J.  H.  R.  was  a  per- 
son interested  within  the  meaning 
of  the  statute;  that  the  fact^ 
stated  showed  the  sale  applied  for 
to  be  unneeessaT-y ;  that  there  are 
no  words  in  s.  43,  restricting  the 
inquiry  as  to  the  necessity  for  the 
sale  to  the  circumstances  men- 
tioned in  s.  42;  and  that  the 
terms  in  which  the  jurisdiction  of 
the  court  is  defined  should  not  be 
narrowly  construed. 

Per  Graham,  E.  J.,  dissenting. 

Held,  that  the  questions  as  to 
whet^^er  the  claims  of  the  legatees 
were  barred  by  the  Statute  of 
Limitations  or  by  acquiescence 
could  not  be  properly  raised  in  the 
Probate  Court,  and  that  the 
assignee  had  no  -'ocw*?  standi  there, 
but  should  seek  his  remedy  by 
action  in  the  Supreme  Court  to 
restrain  the  proposed  sale. — In  re 
Estate  of  Runciman,  S9. 


CRIMINAL  LAW. 

1.  Criminal  law — Having  in 
possession  forged  documents  — 
Code,  s.  430 — Evidence  shoiring 
guilty  l-nowUdge  —  Admission 
made  to  police  officer — Onus  of 
rebutting  influence  —  Words 
''  forged  note"  "  counterfeit  token 
of  value." — The  prisoner  was  con- 
victed in  the  Coimty  Court,  under 
the  Criminal  Code,  s.  430,  on  a 
charge  of  having  unlawfully,  and 
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without  lawful  authority  or 
excuse,  had  in  his  custody  and 
possession  two  forged  bank  notes 
for  the  payment  of  $10  each,  well 
knowing  them  to  be  forged. 

One  of  the  witnesses  called  on 
behalf  of  the  prosecution,  H., 
testified  that  the  prisoner  one  day 
showed  him  a  bill  or  note  some- 
thing like  those  in  evidence 
(proved  to  have  come  out  of  the 
prisoner's  possession )  and  that 
he  tl  en  told  the  prisoner  it  was 
no  good. 

Another  witness,  P.,  stated  that 
the  day  before  the  arrest,  he  had 
gone  shooting  with  the  prisoner 
who  said  he  had  something  to 
show  him  when  they  got  out  of 
the  woods,  and  that  that  evening 
he  went  to  the  prisoner's  house 
and  tl  e  prisoner  there  gave  him 
two  bills. 

Other  evidence  established  that 
these  bills,  which  were  paid  over 
by  P.  to  G.,  and  M.,  were  both 
forgeries. 

Held,  that  there  was  ample  evi- 
dence in  the  dealings  Ixitween  the 
prisoner  and  P.,  and  in  the  con- 
versation between  prisoner  and 
H.,  to  prove  the  prisoner's  knowl- 
edge that  the  documents  he  was 
handling  were  not  genuine,  and  to 
justify  the  judge  in  finding  the 
pri-soner  possessed  of  the  guilty 
knowledge  required  by  s.  430  of 
the  Code. 

At  the  trial  evidence  was  given 
of  a  conversation  with  tl-c 
prisoner  ia  the  presence  of  the 
chief  of  police,  in  which  the 
prisoner  said  that  he  got  the  bills 
in  question  from  S.,  and  that  ho 
gave  them  to  P. 

Held,    (obiter)    that  the    orvus 


was  upon  the  prosecution  to  estab- 
lish that  the  statement  in  question 
was  entirely  free  and  voluntiiry, 
and  that  it  was  not  sufficient  for 
this  purpose  that  the  officer  should 
swear  to  it,  but  he  should  have 
negatived  possible  inducements  by 
hope  cr^  fear,  which  would  have 
made  the  statement  inadmissible. 
But  that  the  reception  of  this 
evidence  did  not  necessarily 
influence  the  judge's  decision  in 
reference  to  the  other  evidence, 
the  judge  having  stated  the 
evidence  on  which  he  based  his 
judgment  and  that  evidence  being 
sufficient. 

A  verdict  by  a  judge,  in  this 
particular,  is  different  from  the 
verdict  of  a  jury. 

At  the  trial  evidence  was  given 
in  relation  to  one  of  the  bills  in 
question  showing  it  to  be  a  coun- 
terfeit or  forgery,  purporting  to 
be  a  $10  bill  of  the  bank  of 
^lontreal. 

Held,  that  the  document  was  a 
*'  forgerl  note "  and  was  such  a 
document  as  is  contemplated  by 
s.  430  of  the  C^ode. 

Semhle,  It  might  also  be  a 
'  counteifeit  token  of  value'' 
under  s.  -130. — King  v.  Tutttj, 
13(3, 


2.  Crim  inal  La  w — Prosecu  U 
ing  ofpcer^^E/ection  by  prisoner — 
Code  s,  7()6 — Construction  of 
statute — Inspection  of  depositions 
— Code  s.  ()f)S, — A  l)arrister 
appointed  by  the  Attorney  Gen- 
eral, under  the  authority  of  R.  S., 
c.  165,  "  to  pro  ecute  all  matters 
in  His  Majesty's  Supreme  Court 
and  Countv  Covrt  Criminal  Court 
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in  and  for  the  County  of  L..  until 
further  notice,"  has  power  to  take 
the  election  of  a  prisoner  under 
the  Criminal  Code,  s.  706,  the 
words  "  all  criminal  business " 
including  all  process  necessary  to 
bring  tYe  prisoner  to  trial,  and 
the  making  of  the  election  being 
a  necessary  act  in  these  proceed- 
ings. 

The  Dominion  Statute  (Code 
8.  7QQ,  subs.  2,  amended  by  Acts 
of  1900,  c.  46)  must  be  read,  if 
possible  in  such  a  way  as  to  make 
it  applicable  to  the  varying  cir- 
cumstances of  the  different  prov- 
inces for  which  it  was  passed. 

Where  the  depositions  handed 
the  prisoner  for  his  inspection 
are  contained  in  a  bundle  with 
other  depositions,  but  in  such  a 
way  that  there  is  no  difficulty  ip 
understanding  those  applicable  to 
the  particular  offence  charged, 
there  is  a  sufficient  compliance 
with  the  Code  s.  G5S.—Eex  v. 
Jodrey,  lJf2, 


S.  CriminaJ  Law — Offence  of 
Jceeping  a  disorderly  house — 
Cumulative  or  alternative  punish- 
ments— Code  ss.  108,  201  (j), 
783  (f). — The  court  was  moved 
to  quash  an  indictment  for  keep- 
ing and  maintaining  a  disorderly 
house,  to  wit,  a  common  bawdy 
house,  on  the  ground  that  s.  198 
of  the  Code,  under  which  defend- 
ant was  indicted,  was  repealed  by 
s.  207  (j)  or  s.  783  (f)  of  the 
Code,  as  neither  of  these  could 
be  reconciled  with  s.  198,  as 
cumulative  or  alternative  punish- 
ment for  the  one  offence. 

Held,  dismissing  the  motion 
and  affirming  the  conviction,  that 


8.  198  was  not  repealed  as  con- 
tended; 8.  207  being  a  compre- 
hensive section  dealing  with  all 
classes  of  vagrants  (including, 
under  subsec.  (j),  keepers  and 
inmates  of  bawdy  houses) ,  and  s. 
783  (f)  being  pure  procedure, 
and  enabling  the  offence  above 
indicated  to  be  disposed  of  by  a 
summary  trial  when  a  party 
charged  with  the  offence  was 
brought  before  a  magistrate. — 
King  v.  Smith,  148, 


4.  Assault.  —  Entering  a 
dwelling  house  in  the  night  time 
with  intent — Code  s.  415. — ^The 
prisoner  was  indicted,  inter  alia, 
under  s.  415  of  the  Criminal  Code 
for  being  unlawfully  in  the  house 
of  P.  with  intent  to  commit  an 
assault  on  D.  The  jury,  in  effect, 
found  that  the  prisoner  was 
unlawfully  in  the  house,  and  com- 
mitted an  assault  on  D. 

Held,  That  the  intent  to  com- 
mit the  assault  was  involved  in 
the  committal  of  it;  that  the  jury 
could  not  find  t::e  prisoner  guilty 
of  committing  the  assault  without 
finding  that  he  had  the  intent  to 
commit  it,  and,  the  being  in  and 
the  intent  concurring  in  point  of 
time,  the  offence  was  complete 
and  the  conviction  must  be 
affirmed. — King  v.  Higgins,  328. 


5.  Criminal  law — Admission 
by  prisoner  made  to  constable 
without  preliminary  warning  or 
caution — Subsequent  repetition — 
Burden  on  Crown  as  to  influence 
— Prisoner's  counsel — Waiver  by. 
— Defendant  while  confined  in 
jail  awaiting  trial  on  a  charge  of 
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murder,  was  visited  by  a  detective 
who  had  been  sent  by  the  pro- 
vincial government  to  inquire  into 
the  case,  and  who,  without  pre- 
liminary warning  or  caution  of 
any  kind,  succeeded  in  obtainmg 
from  defendant  an  admission  that 
a  statement  made  by  her  pre- 
viously was  untrue. 

Shortly  afterward  the  same 
admission  was  made  to  the 
prosecuting  officer  in  the  presence 
of  defendant's  counsel. 

Hdd,  that^  in  the  absence  of 
evidence  to  rebut  the  presumption 
that  the  second  statement  was 
made  under  the  operation  of  the 
same  influence  as  the  former'one, 
the  trial  judge  erred  in  receiving 
evidence  of  it,  and  that  the 
defendant,  who  had  been  con- 
victed, was  entitled  to  a  new  trial. 

Also,  that  the  burden  of  show- 
ing that  the  influences  under 
which  the  first  statement  was 
made  had  been  dispelled  when 
the  second  statement  was  obtained 
rested  upon  the  Crown. 

Also,  that  the  prisoner's  coun- 
sel, who  was  present  when  the 
second  statement  was  made,  could 
not  assent  to  or  waive  anything 
to  the  prisoner's  prejudice,  and 
that  in  a  case  where  the  prisoner 
herself  could  not  make  a  waiver 
or  admission,  such  waiver  or 
admission  could  not  be  made 
through  the  agency  of  her  counsel. 
— King  v.  Hope  Young,  427, 


CBOWN    PROSECUTING 
OFFICER. 

See  Criminal  Law,  2. 

37   N.  S.  R.-38 


DEED. 

Made  by  party  out  of  possession. 

See  Vendors  and  Purchasers. 

DISORDERLY   HOUSE. 
Offence  of  keeping. 

See  Criminal  Law,  3. 

DISTRESS. 
See  Landlord  and  Tenant,  1. 

DYKE  AXD  MARSH  LANDS. 

Dyked  lands — Cost  of  making 
repairs — How  assessed — Old  and 
new  work^-Notice  to  proprietors 
'—Presumption  as  to  tegularity  of 
proceedings — De  facto  officers — 
Certiorari.j^A  writ  of  certiorari 
was  allowed  to  remove  a  rate 
made  by  the  Board  of  Commis- 
sioners of  the  Trecothic  Marsh, 
for  expenditures  incurred  in 
replacing  an  aboiteau  and  making 
repairs  to  the  running  dyke,  &c., 
and  sought  to  be  recovered  from 
the  proprietors,  on  the  ground 
that  the  sum  of  $68  was  included 
which  had  not  been  mutually 
agreed  upon  or  valued  by  the 
freeholders  under  the  Marsh.  Act, 
R.  S.  1900,  c.  66,  sec.  22.  Against 
this  sum  there  was  a  claim  for 
damages  from  one  claimant 
amounting  to  $500,  and  the  affi- 
davits showed  that  more  than  the 
estimated  amount  was  justly  due 
to  claimants  and  must  be 
ultimately  raise<l  and  paid. 

Held,  allowing  the  appeal  of 
the  commissioners  on  this  point, 
(and  distinguishing  the  case,  In 
re  Bishop's  Dyke,  20  N,  S.  R. 
263)  that  there  is  nothing  in  the 
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Statute  now  in  force  to  prohibit 
ibe  commissioners  from  imposirjg 
a  rate  to  meet  a  liability  lawfully 
incurred  until  the  precise  amount 
is  ascertained. 

Held,  affirming  the  judgment 
on  other  points. 

(1.)  that  the  notice  called  for 
under  sec.  22  of  the  Act  relates  to 
Dew  undertakings,  as  to  which 
the  commissioners  are  judges  of 
the  necessity  and  expediency  of 
borrowing  money,  and  not  to  the 
replacing  of  old  work  which  has 
been  carried  away,  and  that  the 
Statute  is  a  directory  one  instruct- 
ing the  commis-^ioners.  if  they 
contemplate  borrowing  money 
when  they  undertake  work,  that 
tbey  must  proceed  in  the  way 
indicated. 

Also,  that  it  is  competent  for 
the  commissioners  to  proceed  in 
certain  cases  without  a  meeting  of 
proprietors,  and  to  proceed  in  all 
cases  when  there  is,  as  there  was 
in  this  caso,  such  a  meeting. 

Also,  that  as  the  party  applying 
for  the  writ  was  present  at  the 
meeting  when  the  resolution 
authorizing  the  building  of  the 
aboiteau  was  passed  he  should 
have  taken  the  objection  at  that 
time. 

(2.)  That  the  applicant,  who 
had  notice  and  was  present  at  the 
meeting  of  proprietors  could  not 
raise  the  point  that  others  who 
were  present  were  not  notified, 
without  showing  that  he  was 
ignorant  of  such  want  of  notice 
at  the  time. 

Also,  that  there  was  a  presump- 
tion in  favor  of  the  regularity  of 
the  proceelings,  and  the  affidavit 
of  the   clerk   that   all    the   pro- 


prietors of  the  tract  whose  names 
appeared  on  the  previous  rate,  and 
who  represented  the  majority  in 
intere-t  under  the  Statute,  were 
notified  should  be  accepted  as 
evidence  on  that  point. 

Also,  that  if  notice  to  every 
proprietor  was  not  required  in  the 
case  of  coraencing  a  new  work  it 
was,  a  fortiori,  not  required  in 
the  case  of  an  old  work. 

Also,  that  the  appointment  of 
additional  commissioners  in 
charge  was  suflRcient  to  make  the 
persons  so  appointed  good  officials 
de  facto. 

(3.)  That  in  apportioning  the 
contribution  among  different 
proprietors  the  commissioners 
proceeded  properly  in  arriving  at 
the  value  of  each  proprietor's 
land  for  purposes  of  contribution 
taking  into  consideration  the 
quantity,  qualit}'  and  benefit,  that 
is.  the  value  as  enhanced  by  the 
execution  of  the  work,  then  strik- 
ing a  rate  and  ascertaining  what 
each  one  had  to  pay. 

(4.)  That  it  was  not  necessary 
that  each  proprietor  should  be 
heard  before  his  rate  wsls  fixed. 

(5  and  6)  That  legal  expenses 
paid  by  the  commissioners  to  their 
own  solicitor  (not  adversely  to  a 
contestant)  were  properly  includ- 
ed in  the  rate,  as,  also,  was  an 
amount  paid  in  connection  with 
the  abandonment  of  a  contract. 

(7)  That  as  the  evidence  estab- 
lished that  the  marsh  in  question 
was  a  *'  tract "  of  marsh  land  to 
which  the  Act  applied  no  plan 
was  required. 

(8.)  That  it  was  not  necessary, 
under  the  Act,  that  bills  due  for 
work    done  and   other    purposes 
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should  have  been  actually  paid 
before  they  could  be  included  in 
the  amount  to  be  raised. — In  re 
Trecothic  Marsh,  23. 


EDUCATION. 

Assessment  for  educational  purposes. 

See  Taxation. 


EJECTMENT. 

Ejectment — Deed  absolute  in 
form  given  by  way  of  mortgage — 
Amendment  of  pleadings. — To  an 
action  by  plaintiffs,  as  executors 
and  heirs  of  W.,  to  recover  pos- 
session of  land  which  it  was 
alleged  defendant  had  entered 
into  possession  of  and  was  with- 
holding, defendant  pleaded  that 
the  land  in  question  was  conveyed 
to  W.  by  M.  by  a  deed  which, 
though  absolute  in  form,  was 
given  by  way  of  mortgage  to 
secure  a  sum  of  money;  that  W. 
executed  a  bond  to  reconvey  the 
land  upon  payment  of  the  amount 
secured  with  lawful  interest;  that 
M.  died  intestate  and  since  his 
death  the  land  in  question  had 
been  in  possession  of  H.,  one  of 
the  heirs  at  law  of  M.,  and  had 
never  been  in  possession  of  the 
defendant;  and  that  before  action 
brought  the  full  amount  of  prin- 
cipal and  interest  was  tendered  to 
plaintiffs. 

This  paragraph  of  the  defence 
having  been  struck  out  as  dis- 
closing no  reasonable  answer  to 
the  action,  or,  in  the  alternative, 
as  tending  to  prejudice,  &c.,  the 
fair  trial  of  the  action. 


Held,  that  the  paragraph  should 
be  restored  and  amended  in  such 
a  way  as  to  show  that  the  heir 
of  M.,  in  whose  possession  the 
land  vas  alleged  to  be,  was  de- 
fendants wife,  and  that  plaintiffs, 
if  they  wished,  should  have  leave 
to  add  H.  as  a  defendant. — Whit- 
man V.  HUtz,  174. 

ELECTION  CONTESTS. 

i.  Controverted  election  — ^ 
Application  to  substitute  petition- 
er — Setting  case  down  for  trial — 
Necessary  attendance  of  petitioner 
— Computation  of  time. — Appli- 
cation was  made  on  behalf  of  B. 
to  be  substituted  as  petitioner 
against  respondent's  return  to  the 
House  of  Commons.  The  appli- 
cation was  based  primarily  on  the 
ground  that  more  than  three 
months  had  elapsed  since  the  pre- 
sentation of  the  petition  without 
the  day  for  trial  being  fixed. 

Held  J  dismissing  the  applica- 
tion. 

Per  Fraseb,  J.  That  the  pre- 
sence of .  respondent  at  the  trial 
being  shown  to  be  necessary  the 
Hme  during  which  parliament 
was  in  session  was  not  to  be  com- 
puted and  the  period  of  three 
months  had,  therefore,  not  elapsed. 

Per  Russell.  J.  That  the  fact 
that  respondent's  presence  at  the 
trial  was  necessary,  was  a  com- 
plete answer  to  the  application  to 
substitute  another  petitioner,  in 
so  far  as  that  application  was 
bised  on  the  petitioner's  as*^umed 
default  in  not  having  proceeded 
wi^h  the  trial. 

TowNSHEND,  J.  dissented. — 
Brenton  v.  Laurence,  232. 
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2.  Controverted  election  — 
Death  of  petitioner  —  Appoint- 
ment  of  substituted  petitioner — 
Bivdl  applications — Priority  in 
point  of  time — Application  from 
party,  associated  politically  with 
respondent  refused — Appointrrient 
of  unsuccessful  candidate. — The 
petitioner  having  died  the  court 
was  moved  on  behalf  of  two 
parties  to  be  substituted  in  his 
place,  one  being  a  person  qualified 
to  vote  at  the  election,  R.,  and  the 
other  the  unsuccessful  candidate, 
B. 

It  was  disclosed  by  the  aflSdavits 
that  R.  was  actively  interested  in 
securing  the  return  of  the 
respondent  at  the  election,  that  he 
was  a  member  of  one  of  his  com- 
mittees, and  that  he  was  asso- 
ciated with  leading  members  of 
the  political  party  with  which  the 
respondent  was  identified. 

Held,  that  as  R.  was  not,  for 
these  reasons,  a  person  by  whom 
the  inquiry  under  the  petition  was 
likely  to  be  prosecuted  without 
partiality  and  with  effect,  his 
application,  although  prior  in 
point  of  time,  should  not  be 
granted,  and  that  the  interests  of 
the  electors  concerned  in  the  pro- 
secution of  the  petition  would  be 
better  served  bv  the  appointment 
of  B. 

Held  further,  Fraser,  J.  dis- 
senting on  this  point,  that  the 
appointment  of  B.  should  not  be 
refused  on  grounds  which  would 
not  have  been  available  against 
him  if  he  had  been  the  original 
petitioner. — Murray  v.  McDonald, 
2J,2. 


EMINENT  DOMAIN. 

See   Arbitration   and   Award; 
Municipal   Corporations,  1. 


ESTOPPEL. 

Tenants  in  common — Division 
of  lands  by  agreement  and  subse- 
quent   occupation  —  Way  —  User 
for  more  thun  twenty  years. — L. 
and  H.,  who  owned  and  occupied 
a  farm  in  common,  agreed  upon 
a  division  of  the  property  bet^^een 
them  and  called  in  a  surveyor  for 
that  purpose  who  ran  a  line  upon 
which  a  fence  was  erected  and  by 
which    the  parties    continued  to 
hold.    At  the  time  of  the  di\ision 
there    was     a     road     upon     the 
property  which  had  been  used  as 
a  means  of  obtaining  access  to  the 
public     road     and     which     both 
parties  continued  to  use.    After  a 
time  H.  constructed  a  road  on  his 
part  of  the  property  which  gave 
him  a  more  convenient  mode  of 
access    to  the    public  road    when 
going  in  certain  directions,    but 
he  continued  from  time  to  time  as 
necessary  to  use  the  former  road. 
After  the  death  of  H.,  L.,  erected 
a  fence   for  the  purpose   of  pre- 
venting defendants,  who  claimed 
under  H.,  from    making  use    of 
the  portion  of  the  old  road  which 
passed  through  his  land,  and  upon 
defendants  taking  down  the  fence 
brought      an     action      claiming 
damages  for  the    removal  of  the 
fence  and  an   injunction  to  pre- 
vent    defendants    from    passing 
over  his  land. 

The  evidence  showed  a  continu- 
ous user  of  the  way  for  a  period 
of  about  thirty  years  and  plaintiff 
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failed  to  show  any,  abandonment 
or  interruption  of  the  user. 

Held,  aflSnning  the  judgment 
of  the  trial  judge,  that  plaintiff 
could  not  succeed  in  his  action. 

Also,  that  the  construction  by 
H.  of  the  new  road  over  his  own 
land  and  its  use  as  mentioned  waa 
not  an  abandonment  of  his  right 
to  use  the  fonner  way. — Home  v. 
Home,  JfOJf. 

See  Fraud. 

EVIDENCE. 

Admission  by  prisoner  to  constable — 

Waiver  and  admission  by  solicitor 

-- Influence, 

See  Criminal  Law,  5 ;  Becords. 

Certified  copy  of  deed 

See  Contract,  2. 

Guilty  knowledge. 

See  Criminal  Law,  1. 

EXECUTION. 

Ptoceedings  supplementary  to. 

See  Collection  Act. 

EXECUTORS  &  ADMINIS- 
TRATORS. 

Sale  of  real  estate  to  pay  debts. 

See  Courts. 

FRAUD. 

Fraudulent  misrepresentation — 
Party     not    permitted    to     take 


advantage  of, — Defendant,  as 
bailiff  of  D.  levied  upon  goods  in 
premises  occupied  by  R.  as  tenant 
of  D.,  but  which  were  claimed  by 
plaintiff  under  a  bill  of  sale  given 
to  secure  a  debt  due  for  services 
rendered. 

The  evidence  showed,  and  the 
trial  judge  found,  that  the  wife 
of  R.,  being  entitled  to  a  sum  of 
money  held  in  trust  for  her,  D. 
and  R.  were  parties  to  a  misrepre- 
sentation to  the  trustee  as  the 
result  of  which  D.  obtained  pos- 
session of  a  portion  of  the  money 
so  held  in  trust,  it  being  agreed 
between  the  parties  that  D.  should 
retain  a  portion  of  the  money  in 
payment  of  a  debt  due  to  him  for 
professional  services,  and  that  the 
balance  should  be  applied  by  him 
in  payment  of  the  rent  of  the 
premises  occupied  by  R.  as  tenant 
of  D.  It  was  further  shown  and 
found  that  the  amount  received  by 
D.  was  more  than  sufficient  to 
satii?fy  the  debt  due  him  for 
professional  services  and  the  rent 
due  up  to  the  time  of  the  distress. 

Held,  affirming  the  judgment 
appealed  from,  that  as  plaintiff 
was  not  shown  to  be  a  party  to  the 
fraud,  and  was  not  a  privy  in  any 
sense  which  would  subject  her  to 
its  consequences,  and  as  her  title 
to  the  propertv  in  question  was 
founded  on  a  bill  of  sale  given  for 
good  consideration,  defendant's 
principal  could  not  be  heard  to 
make  the  contention  that  the 
money  obtained  from  the  trustee 
was  received  under  a  fraudulent 
proceeding  to  which  he  himself 
was  a  partv. — Hains  v.  LehJanc, 
528, 
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FRAUDULENT  COXVEY- 
AXCES. 

Assignment  —  Setting  aside — 
Delay  in  commencing  proceedings 
^■'Parties — Right  to  accounting. 
— In  an  equitable  action  to  set 
aside  a  deed  of  .assignment  con- 
taining a  preference  in  favor  of 
the  assignee,  as  fraudulent  and 
void  against  creditors  under  the 
Statute  of  Elizabeth,  the  action 
was  not  commenced  until  nearly 
eight  years  after  the  making  of 
the  deed,  and  was  not  brought  ^to 
trial  until  nearly  fifteen  years 
after  the  date  of  the  assignment, 
no  explanation  being  given  of  the 
cause  of  delay,  and  the  assignee 
having  died  in  the  meantime. 

Held,  that  the  court,  in  view  of 
the  long  delay,  unexplained,  must 
regard  the  proceedings  with  sus- 
picion,  and  would  not  lend  its  aid 
to  the  action  without  some  clear 
and  reasonable  explanation. 

Held,  also,  that,  under  the  cir- 
cumstances stated,  the  assignee 
being  dead,  the  assignor  would 
not  be  heard  to  say  that  the  trans- 
action, as  between  him  and  the 
assignee,  was  a  fraud,  and  a 
scheme  to  defeat  other  creditors. 

Held,  that  plaintiff,  not  being 
a  party  to  the  deed  of  assignment, 
was  not  entitled  to  an  accounting 
for  what  was  done  under  it. — 
Peppet  V.  McDonald,  640. 


GIFT. 

Parol  gift  of  land  and  improve- 
menis  made  thereunder — Good 
notwithstanding  Statute  of 
Frauds, — Defendant  made  a  gift 
of  a  piece  of  land  to  his  son  R. 


after  his  marriage  for  the  purpose 
of  erecting  a  house  upon  it  in 
which  to  live.  R.  went  into 
exclusive  possession  of  the  land 
with  defendant's  consent  and 
made  permanenli  impraSi?ments 
including  the  erection  of  a  house 
at  a  cost  of  between  five  and  six 
hundred  dollars.  Defendant,  at 
various  times  promised  to  give  R. 
a  deed  of  the  land,  but  failed  to 
do  so,  and  after  the  death  of  R., 
ejected  his  widow  and  resumed 
possession  of  the  land  with  the 
improvements. 

Held,  that  the  court  in  tb<? 
exercise  of  its  equitable  jurisdic- 
tion would  protect  the  donee  and 
those  claiming  under  him  in  the 
enjoyment  of  the  property,  and 
that  it  was  not  open  to  defendant 
after  having  made  an  oral  gift  of 
the  land  to  his  son,  and  the 
expenditures  made  on  the  faith  of 
that  gift,  to  avail  himself  of  the 
defence  of  the  Statute  of  Frauds, 
and  that  plaintiff,  who  claimed 
as  widow  of  R.,  was  entitled  to  a 
conveyance  of  one  undivided  half 
of  th'e  land  in  question,  or  to  a 
partition. — Dagley  v.  Dagley,  313. 


INFANT. 

Infant-— 'Avoidance  of  bill  of 
sate  given  to  secure  loan — Action 
for  conversion  pf  goods — Term 
''  necessaries  " — Estoppel  —  Costs 
Judge's  discretion  depriving  suc- 
cessful party  of.  —  Defendant 
advanced  to  plaintiff  who,  to  his 
knowledge,  was  an  infant  under 
the  age  of  21  years,  a  sum  of 
money  to  be  employed,  in  the 
purchase   of   a  horse,    taking   as 
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securit}'  for  the  loan  a  bill  of  sale, 
which  was  properly  executed  and 
filed  in  the  office  of  Registrar  of 
Deeds.  Defendant,  hearing  that 
plaintiff  was  about  to  sell  the 
horse,  took  possession  under  the 
bill  of  sale  and  sold  to  a  third 
party. 

Held,  affirming  the  judgment 
of  the  County  Court  judge,  that 
plaintiff  was  entitled  to  recover  in 
an  action  for  conversion ;  that  the 
repudiation  of  the  bill  of  sale  by 
the  infant  avoided  it,  and  that 
defendant  had  no  protection 
under  it  for  the  act  which  he 
committed. 

Also,  that  the  ownership  of  a 
horse  by  one  in  plaintiff's  circum- 
stances did  not  come  within  the 
term  "  necessaries/' 

Also,  that  the  fact  that  plaintiff 
stood  by  and  allowed  the  horse  to 
be  sold  without  objection,  did  not 
assist  defendant,  as  an  infant 
could  no  more  estop  himself  by 
conduct  of  this  sort  than  he  could 
contract. 

Also,  the  trial  judge  having 
deprived  plaintiff  of  costs,  on  the 
ground  that  h^  had  sworn  falsely 
during  the  course  of  the  trial,  that 
his  discretion  in  this  particular 
should  not  be  interfered  with. — 
Meyers  v.  Blackburn,  50. 


IXSURAXCE,  Life. 

Life  Insurance — Note  given  for 
premium — Failure  to  meet — Ter- 
mination of  contract — Findings 
of  jury  set  aside. — A  policy  holder 
in  the  defendant  company  gave  to 
one    of  the    company's    agents    a 


promissory  note  for  a  premium 
which  he  was  unable  to  pay.  The 
note  was  discounted  and  the  pro- 
ceeds paid  into  the  agent's  private 
account,  the  receipt  for  the  pre- 
mium being  attached  to  the  note 
to  be  handed  over  on  payment  at 
maturity.  The  note  was  not 
paid  and  a  renewal  note  was  given 
for  a  smaller  amount,  the  differ- 
ence being  paid  by  the  agent. 
When  the  latter  note  fell  due  the 
assured  was  again  unable  to  pay 
and  a  second  renewal  note  was 
given  subject,  as  both  giver  and 
taker  both  fully  understood  and 
agreed,  to  a  further  arrangement 
or  understanding,  to  be  come  to 
at  the  end  of  the  then  current 
month,  when  the  premium  would 
have  to  be  reported  by  the  a^ent. 
Subsequently  the  assured  told  the 
agent  that  he  could  not  pay  the 
difference  due  on  the  original 
note  and  would  have  to  let  the 
policy  go,  and  was  informed  that, 
in  that  case,  th-ere  was  nothing  for 
the  agent  to  do  but  send  the 
receipt  back,  which  he  did. 

The  assured  died  some  time 
afterward,  and,  later,  the  note  fell 
due  and  was  retired  by  the  agent. 

The  jury  having  found  under 
thfese  circumstances,  in  an  action 
brought  by  the  assured's  widow, 
that  the  premium  due  under  the 
policy  was  paid  to  defendant's 
agent  in  cash  when  the  first  note 
was  discounted,  and  that  payment 
was  made  at  the  head  office  of  the 
company. 

Held,  that  the  findings  must  be 
set  aside,  and  judgment  entered 
dismissing  the  action. 

Stmlle,  that  the  acceptance  of 
the  notes,  under  the  circumstances 
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stated,  amounted,  at  most,  to  an 
extension  of  the  time  for  pay- 
ment.— Hutchings  v.  National 
Life  Assurance  Co.,  15, 

IXTOXICATI^TG  LIQUORS. 

i.  Canada  Temperance  Act — 
Held  to  he  fit  ill  in  force  in  city 
incorporated  out  of  part  of  afea 
of  county — Word  "  county." — 
Whiere  the  provisions  of  the 
second  part  of  the  Canada  Tem- 
perance Act  have  been  brought 
into  force  in  one  of  the  counties 
of  the  province,  the  subsequent 
passage  of  an  act  by  the  provincial 
legislature  forming  part  of  the 
area  covered  by  the  Act  into  a 
city,  hafi  not  the  effect  of  repeal- 
ing the  act,  or  of  reducing  the 
area  covered  by  it. 

The  word  "county,^*  for  tl\e 
purposes  of  the  act,  simply  means 
a  geographical  area,  and  there  is 
no  reason  for  construing  it  in  such 
a  way  as  to  effect  a  reduction  of 
the  area  when  a  city  is  carved  out 
of  it— King  v.  McMuUen,  129. 

2.  Canada  Temperance  Act — 
Imprisonment  in  default  of  pay- 
ment of  fine  —  Provision  for 
enforcing  payment — Code  s.  872. 
— A  conviction  made  against 
defendant  for  an  offence  against 
the  Canada  Temperance  Act  was 
sought  to  be  quashed  because  thie 
stipendiary  magistrate  by  whom 
the  same  was  made  ordered  that 
defendant,  in  default  of  paying 
the  fine  and  costs  in  the  conviction 
mentioned,  should  be  imprisoned 
in  the  common  gaol,  &c,  for  the 
term  of  three  months  unless  the 
several  sums  in  said  conviction 
mentioned  were  sooner  paid. 


Held,  following  The  Queen  v. 
Horton  (31  N.  S.  R.  217;  3  Can. 
Cr.  Cas.  84),  that  the  term  of 
imprisonment  being  imposed  by 
way  of  punishment  and  not  as  a 
term  of  imprisonment  to  be 
inflicted  in  default  of  payment  of 
the  penalty,  the  pro\ision  for 
enforcing  payment  of  the  pecun- 
iary penalty  was  to  be  found  in 
the  Criminal  Code  of  Canada,  s. 
872,  as  amended  in  1894  and 
1900,  and  the  application  to 
quash  must  be  dismissed  with 
costs. — Rex  V.  Blank,  3S7. 

3.  Intoxicating  liquors  —  lU 
legally  keeping  for  sale,  barter 
and  traffic — Liquor  License  Act, 
R.  S:,  (1900)  c.  lOOf  s.  165,  sub- 
ser,  2 — Presumption  raised  by 
evidence  and  statute — Duty  of 
defendant  to  rebut, — Appeal  from 
the  judge  of  the  county  court  for 
district  Xo.  4,  affirming  a  con- 
viction made  by  the  stipendiary 
magistrate  for  the  town  of  Truro 
for  keeping  liquor  for  the  purpose 
of  sale,  barter  and  traffic  therein, 
without  the  license  therefor  by 
law  required. 

The  evidence  showed  that  de 
fendant  occupied  a  house  in  thte 
town  of  Truro,  opposite  a  building 
occupied  by  his  son-in-law  as  an 
hotel  where  liquor  was  believed  to 
be  sold  illegally.  Defendant  had 
previously  occupied  the  hotel 
himself,  and  had  been  convicted 
of  unlawful  selling,  and  was 
believed  to  be  selling  in  collusion 
with  his  son-in-law  to  whom  he 
had  rented  the  premises,  the 
liquor  being,  kept  on  defendant's 
premises  and  carried  across  the 
street  to  the  hotel  as  required. 
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On  making  a  search  of  defend- 
ant's premises,  the  inspector 
found  a  quantity  of  liquor  con- 
cealed in  a  hole  below  the  floor  of 
a  room  occupied  as  a  bed  room, 
and  also  in  a  valise  in  a  wood  shed 
back  of  the  house,  which  was 
found  to  be  locked  at  the  time  of 
the  search  and  which  defendant 
declined  to  open.  In  both  places 
he  found  a  large  quantity  of  straw 
wrappers,  such  as  are  used  for 
packing  bottles,  and  in  the  wood 
house  some  empty  liquor  cases. 
There  was  also  evidence,  that,  as 
the  inspector  left,  defendant  said 
there  was  a  barrel  that  he  had  not 
got,  though  this  remark  was  not 
heard  by  the  inspector  and  was 
denied  by  defendant. 

Held,  That  the  evidence  of 
search,  coupled  with  the  provi- 
sions of  the  Act,  R.  S.  (1900)  c. 
100,  s.  165,  sub-sec.  2,  was  ample 
to  justify  the  conviction  unless 
displaced.  That  defendant  had  to 
overcome  the  presumption  raised 
against  him  and  to  explain  the 
circumstances  to  the  satisfaction 
of  the  judge,  and  having  failed  to 
do  Bo,  the  judge  could  properly 
find  as  he  did  and  the  court  would 
not  disturb  the  conviction. — King 
V.  McNuit,  S39. 

4.  Intoxicating  liquors — Sale 
at  retail  without  license — Liquor 
License  Act,  R.  S„  (1900)  c.  100 
—  Conviction  in  absence  of 
defendant  —  Reasonableness  of 
service. — Information  was  laid 
before  the  stipendiary  magistrate 
for  thie  town  of  Truro,  charging 
defendant  with  having  sold  liquor 
at  retail  without  license,  defen(|- 
ant  having  been  previously  con- 
victed of  first  and  second  offences 
of  the  same  nature. 


A  summons  was  issued  on  the 
20th  day  of  June,  1905,  requir- 
ing defendant  to  appear  at  the 
town  court  room  at  10  o'clock  on 
the  following  morning  to  answer 
the  charge  against  him,  and  to  be 
further  dealt  with. 

A  copy  of  the  summons  was 
served  by  a  constable  on  the 
defendant  personally  on  the  same 
day  on  which  the  summons  was 
issued,  and  defendant  failing  to 
appear  was  convicted  in  his 
absence. 

The  conviction  was  attacked  on 
the  ground  that  defendant  was 
not  served  until  the  night  of  the 
day  on  which  the  summons  was 
issued,  and  that  h<e  had  no  time  to 
consult  counsel. 

Held,  That  the  question  of  the 
reasonableness  of  the  service  was 
one  for  the  justice,  under  all  cir- 
cumstances of  the  case,  and  that 
on  the  facts  stated  there  was  evi- 
dence to  justify  him  in  coming 
to  the  conclusion  that  a  reasonable 
time  had  elapsed  between  the  time 
of  service  and  the  time  fi,xed  for 
the  trial,  and  in  proceeding  with 
the  case  in  defendant's  absence. 

Per  Russell^  J.  That  if 
defendant  required  further  time 
it  was  bis  duty  to  have  appeared, 
and  to  have  made  his  application 
to  the  justice,  and  that  it  was  not 
permissible  for  him  to  ignore  the 
summons  and  afterwards  ask  the 
court  to  quash  the  conviction. — 
King  v.  Craig,  SJfS. 

JUDGMENT. 

Opening  up  judgment — Where 
entered  in  breach  of  faith  merits 
need  not  be  disclosed — Where  a 
judgment  is  entered  in  breach  of 
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good  faith  between  solicitors,  and 
without  notice,  and  pending 
negotiations  for  a  settlement,  it 
is  not  necessary  to  disclose  a  good 
defence  on  the  merits  in  order  to 
have  the  judgment  opened  up. — 
Tupper  V.  Sutcliffe,  332, 


JURY. 
hinAin^s  set  as  Lie. 

See  Insurance,  Life, 

LACHES. 

Delay  in  commencing  proceedin^^^. 

See  Fraudulent   Conveyances. 


LAXDLOKD   &  TEXAXT. 

1.  Landlord  and  Tenant  — 
Distress  for  rent — Irreguhrities 
in  proceeding — Damages  impro- 
perly awarded.  —  Defendant 
distrained  upon  plaintiff's  goods 
for  rent,  then  overdue,  but  noth- 
ing furtb'er  was  done  and  no 
special  damage  was  shown. 

Held,  that,  if  there  were  irregu- 
larities in  connection  with  the 
making  of  the  distress,  defendant 
was  protected  bv  the  Act  (R.  S. 
1900,  c.  172,  s.'^lO). 

A  previous  distress  of  plaintiff's 
goods  was  irregular  in  a  number 
of  particulars,  among  others  as 
including  goods  which  were  not 
distrainable,  and  omission  to  give 
the  notice  required  by  tl  k?  statute, 
8.  2,  but  none  of  the  articles  were 
removed  from  the  premises,  plain- 
tiff continued  to  u?e  them  as. 
before,  and  the  distress  was  aban- 
doned before  anything  had  been 
sold. 

Held,  that,  to  entitle  plaintiff 
to  damages  on  account  of  the 
irregularities     committed,     some 


substantial  hurt  or  injury  must 
be  shown,  resulting  from  the 
irregular  proceeding,  and  that,  in 
the  absence  of  proof  of  actual 
damage,  the  trial  judge  erred  in 
awarding  damages  to  plaintiff, 
and  his  decision  on  this  point 
must  be  reversed  with  costs. — 
Beckham  v.  HicVey,  55. 

2,  Land]  or  d  and  tenant  — 
Injury  to  roof — Failure  to  repair. 
— Plaintiff  was  tenant  under 
defendant  of  the  "dwelling  por- 
tion "  of  a  building,  the  remainder 
of  which  was  occupied  by  defend- 
ant as  a  shop.  During  a  storm  a 
skylight  was  blown  from  a  neigh- 
touring  building  and  struck  the 
roof  of  defendant's  building  and 
injured  it.  Plaintiff  notified 
defendant  who  gave  an  order  on 
a  builder  for  the  repair  of  the 
roof,  but  before  this  could  Ije 
done  the  weather  conditions 
became  such  that  the  repairs 
could  not  be  effected  and,  later 
on,  water  from  rain  and  from  the 
melting  of  a  heavy  accumulation 
of  snow  on  the  roof,  came  through 
and  damaged  plaintiff's  property. 

Held,  reversing  the  judgment 
of  the  trial  judge,  that  defendant 
was  under  no  obligation  to  repair 
the  roof  which  would  make  him 
responsible  in  damages,  and  that 
his  promise  to  have  the  injuries 
made  good  was  without  considera- 
tion to  support  it  and  was  not 
binding. — Betclier  v.  Hag  ell,  517. 

LIBEL    AXD    SLANDER. 

1,  Libel  and  slander — Words 
charging  theft  —  Publication  — 
Misdirection  of  junj  as  to  privi- 
legei    occasion  —  New    trial  — 
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Damages.  —  In  an  action  for 
slander  the  words  complained  of 
were,  "  You  (meaning  the  plain- 
tiff) stole  my  feather  bed  and 
silver  spoons/'  and,  at  th«e  same 
time,  in  answer  to  the  question, 
'•  Do  you  really  mean  to  blame  me 
for  stealing  them,''  the  further 
words,  "  Most  undoubtedly  I  do," 
(meaning  thereby  that  the  plain- 
tiff was  guilty  of  stealing  his 
feather  bed  and  silver  spoons.) 

Plaintiff  was  a  tenant  of  a  por- 
tion of  defendant's  house,  and, 
owing  to  some  difference  which 
had  arisen,  was  engaged  at  the 
time  the  words  in  question  were 
used  in  packing  up  the  articles 
belonging  to  her  with  a  view  to 
their  removal,  and  defendant  was 
objecting  to  having  them  removed 
until  the  following  day,  claiming 
that  they  had  not  been  properly 
eVecked  over.  The  words  were 
uttered  in  the  presence  of  third 
parties. 

The  trial  judge  instructed  the 
jury  that  the  occasion  was  privi- 
leged unless  malice  was  shown. 

The  jury  returned  a  verdict  in 
plaintiff's  favor,  and  assessed  the 
damages  at  $250. 

Held,  thiat  the  occasion  on 
which  the  words  complained  of 
were  uttered  was  not  privileged, 
and  th.Rt  the  directions  given  to 
the  jury  were  erroneous  on  this 
point,  but,  as  it  was  evident  that 
defendant  was  not  prejudiced 
thereby,  a  new  trial  should  not  be 
allowed. 

Also,  that  while  the  damages 
were  large  under  the  circum- 
stances that  was  a  matter  pecu- 
liarly within  the  province  of  the 
jury,    and    they    were    not    so 


excessive  as  to  call  for  the  inter- 
ference of  the  court. — McLean  v. 
Campbell  J^16. 

2.  Libel  and  slander — Words 
charging  theft — Privileged  occa- 
sion,— In  an  action  brought  by 
plaintiff  claiming  damages  for 
words  spoken  by  defendant  of  and 
concerning  plaintiff  imputing  that 
plaintiff  was  a  thief,  the  defence 
set  up  was  that,  on  the  occasions 
when  the  words  in  question  were 
used,  defendant,  on  behalf  of  the 
Reid  Newfoundland  Steamship 
Company,  was  conducting  an 
inquiry  into  a  sl.ortage  of 
accounts  of  one  M.  who  was  agent 
of  the  company  at  North  SyBney, 
and  that  all  the  parties  present 
were  employees  of  the  company 
and  were  endeavouring  to  ascer- 
tain what  had  become  of  money 
which  appeared  by  the  accounts 
to  have  been  taken  from  the  office 
at  the  place  where  the  inquiry  was 
being  held. 

The  trial  judge  instructed  the 
jury  that  the  occasion  upon  which 
the  words  complained  of  were 
uttered  was  privileged,  and  thiat 
the  words  were  not  the  subject  of 
an  action  unless  the  jury  found 
that  defendant,  in  uttering  the 
words,  was  actuated  by  ill  will  or 
by  some  indirect  motive  other 
than  a  sense  of  duty,  and  that  the 
burden  of  proving  this  was  upon 
plaintiff. 

Held,  that  the  instructions 
given  were  correct  and  that,  in 
the  absence  of  evidence  such  as 
that  indicated,  the  verdict  of  the 
jury  in  favor  of  plaintiff  was 
wrong  and  must  be  set  aside  and 
the  action  dismissed  with  costs. — 
Wilcox  V.  Stewart,  409. 
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MINES  AND  MINERALS. 

V.  Mines  and  minerals — Sales 
of  areas — Commissions^LiahUity 
for  Referee's  report — Order  vary- 
ing— Failure  to  take  objection 
before  judg". — ^Defendant,  acting 
on  behftlf  of  a  syndicate  of  which 
he  was  a  member,  obtained  from 
the  owners  of  a  number  of  coal 
mining  areas  transfers  of  the 
areas  for  the  purpose  of  putting 
them  into  a  company  in  which 
he  was  interested  the  purchase 
price  being  payable  in  some  cases 
in  cash  and  in  others  in  bonds 
and  stock  of  the  company, 
riaintiifs  were  part  owners  of 
areas  which  were  to  be  paid  for 
in  bonds  and  stocks. 
For  the  purpose  of  carrying  the 
transaction  through,  and  paying 
those  proprietors  who  required 
payment  for  their  properties  in 
cash,  it  became  necessary  to 
borrow  a  considerable  sum  of 
money.  This  was  obtained  from 
bankers,  who  charged  a  commis- 
sion for  the  accommodation. 

Defendant  sought  to  deduct 
from  the  amount  payable  to  plain- 
tiffs a  proportion  of  the  commis- 
sion fco  paid,  alleging  assent  on 
their  part.  It  was  shown  that 
plaintiffs  had  no  knowledge  of  the 
expenditure,  and  that  there  was 
no  authorization  from  them  to 
incur  it. 

Held,  that,  under  these  circum- 
stances, plaintiffs  were  not  liable. 

Aho,  that  defendant's  agency 
for  his  associates  in  the  purchase 
excluded  the  idea  of  agency  for 
plaintiffs. 

Also,  that  the  benefit  which 
accrued    to    plaintiffs    from    the 


loan  was  too  remote  to  create  any 
liability  on  their  part. 

On  appeal  from  the  order  vary- 
ing the  referee's  report  the 
objection  was  taken  that  the 
application  for  the  order  was 
made  out  of  time. 

Held,  that  the  objection  was 
one  .which  should  have  been  taken 
before  the  judge  who  made  the 
order,  who  could  have  extended 
the  time,  and  not  being  so  taken 
was  waived. 

Also,  that  the  court  could  not, 
in  any  case,  give  effect  to  the 
objection  in  the  absence  of  evi- 
dence showing  the  date  at  which 
the  report  was  filed. — Fik!tz  et  al 
V.  McNeil,  606. 

Sale —  Commission— Agency . 

See  Principal  and  Agent. 


MORTGAGES. 

Deed  absolute  in  form  given  by  way  of 
mortage. 

See  Ejectment. 

MUNICIPAL  COEPORA- 
TIONS. 

1.  Municipal  Corporation  — 
Liability  to  pay  for  lands  taken 
for  railway  purposes — Filing  plan 
— Mistake  as  to  immaterial 
matter. — Under  the  act  incor- 
porating the  Inverness  and 
Richmond  Railway  Co.,  and 
amending  acts,  it  was  provided 
that  lands  required  by  the  com- 
pany for  its  right  of  way,  station 
grounds,  &c.,  should  be  vested  in 
the  company  upon  the  filing  of  a 
plan  the'-eof,  as  if  the  same  were 
dcer'ed  to  the  company,  and  that 
the  owners    of  the  same    should 
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only  have  recourse  for  the  lands 
taken  against  the  municipality  of 
the  County. 

By  an  Act  passed  in  1903,  c. 
97,  a  resolution  of  the  Municipal 
Council,  adopted  for  the  express 
purpose  of  settling  what  land  the 
municipality  was  to  pay  for,  was 
confinned. 

Jjands  of  the  plaintiff  were 
taken  for  the  purposes  of  the  com- 
pany, and  a  plan  filed  indicating 
the  land  taken,  and  showing  it  to 
he  land  which  was  the  subject  of 
an  award  in  plaintiff's  favor 
under  the  act. 

HeJd,  that  the  land,  Being 
clearly  marked  and  indicated, 
became  the  property  of  the  com- 
pany en  the  filing  of  the  plan, 
and  was  properly  charged  up 
against  defendant  under  the  legis- 
lation relating  to  the  company. 

Also,  that  the  liability  of 
defendant  would  not  be  affected 
by  a  mistake  in  the  resolution  in 
relation  to  an  immaterial  matter. 
— Mclsaac  v.  Inverness,  76. 

2.  Municipal  corporation  — 
Excavation  in  street — Faihire  to 
properly  guard — Finding  of  Con- 
iributory  negligence,  —  Plaintiffs 
sought  to  recover  damages  from 
the  defendant  town  for  injuries 
sustained  in  falling  into  a  ditch 
or  trench  which  had  l)een  dug 
across  one  of  the  streets  of  the 
town  by  a  contractor  under  the 
town  authorities  in  connection 
with  the  construction  of  a  system 
of  drainage. 

The  evidence  showed  that  plain- 
tiffs drove  out  of  town  in  the 
morning  before  the  trench  was 
•dug,    and    were   returning    after 


dark  when  they  were  thrown  into 
the  trench  which,  in  the  mean- 
time had  been  dug  across  the 
greater  part  of  the  street,  and  had 
been  left  unguarded  and  insuffi- 
ciently lighted. 

The  jury  found,  in  answer  to 
questions  submitted  to  them,  that 
the  town  was  guilty  of  negligence 
in  not  properly  guarding  the 
excavation,  but  that  the  driver  of 
the  carriage  could  have  avoided 
the  accident  by  the  exercise  of 
reasonable  care. 

Held,  on  an  equal  division  of 
the  court,  that  the  judgment 
entered  on  the  findings,  in 
defendant's  favor,  must  be 
affirmed. — Weir  et  al  v.  The  Town 
of  Amherst,  ^77. 


MLTXICIPAL  ELECTIOXS. 

Municipal  Election — Corrupt 
acts  by  agent — Effect  of  in  avoid- 
ing eection. — The  court  has 
power  under  tl:e  provisions  of  the 
Municipal  Controverted  Elections 
Act,  R.  8.  (1900)  c.  72,  ss.  4,  16 
&  22,  aided  if  necessary  by  s.  64, 
to  set  aside  the  election  of  a  muni- 
cipal councillor  for  corrupt  acts 
of  an  agent,  whether  committed 
with  or  without  the  knowledge 
and  consent  of  the  candidate. 

The  giving  of  a  drink  on  elec- 
tion day,  by  a  person  standing  in 
close  relationship  with  respond- 
eat, to  a  voter  who  had  "changed" 
Irom  the  petitioner  three  days 
before  the  election  and  decided  to 
support  respondent,  held  sufficiei^t 
to  render  the  election  of  the 
respondent  void. — Kaulbach  v. 
McKean,  364. 
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NEGLIGEXCE. 
S-ie  Municipal  Corporations,  2. 


NOTICE. 

See  Chattel  Mortgages. 

See  Record.^. 

Lamis  t ahem  for  railway  purposes 
See  Arbitration  &  Award. 

PARENT  AND  CHILD. 

Parent  and  child  —  Services 
rendered  under  agreement  to 
make  provision  by  will — Quantum 
meruit. — Plaintiff  was  induced  to 
give  up  the  emplo}inent  at  which 
8'  e  was  earning  her  living,  and 
go  and  live  with  her  mother,  in 
consequence  of  her  mother^s 
promise  to  leave  her  all  her 
property  at  her  death.  It  was 
shown  by  the  evidence  that,  dur- 
ing three  years  at  least,  plaintiff's 
services  were  understood  not  to  be 
gratuitous.  The  mother  having 
failed  to  make  provision  as  agreed 
plaintiff  was  held  entitled  to 
recover  on  a  quantum  meruit  for 
her  services  during  the  time 
stated. 

ffeld,  also,  that  plaintiff,  who 
was  divorced  and  not  living  with 
her  husband,  must  be  assumed  to 
be  emancipated  and  not  a  minor. 
— In  re  Estate  of  Martha 
Slaughenwh ite .  Jf7. 


PAUPERS. 

Pauper — Belief  and  mainten- 
ance— Place  of  seiilem^ent — Act 
changing  houndiries  of  distrlHs — 
Ambiguity  in. — By^an  act  defin- 
ing   the    boundaries    of    polling 


districts  in  the  county  of  Antig- 
onish  the  division  line  betwecji 
district  No.  1,  (defendant)  and 
district  No.  4  was  changed  in  such 
a  way  as  to  take  an  area  from  the 
former  and  transfer  it  to  the 
latter  district,  but  there  was  an 
hiatus  in  the  description  con- 
tained in  the  Act  which  left  it 
uncertain  whether  a  farm  upon 
which  a  pauper  to  whom  plaintiff 
afforded  relief  and  maintenance 
had  a  settlement,  and  which, 
prior  to  the  Act,  was  situated  in 
the  defendant  district,  had  been 
transferred  or  not. 

In  an  action  to  recover  for  the 
relief  and  maintenance  afforded 
the  court  was  equally  divided. 

Held,  per  Townshend  and 
Fraser,  JJ.,  affirming  the  judg- 
ment appealed  from,  that  the 
pauper  having  acquired  a  settle- 
ment in  defendant  district  would 
retain  it  until  she  gained  another 
in  some  way  pointed  out  by  the 
statute;  that  the  act  relied  upon 
by  defendant  was  ineffective  for 
this  purpose,  and  the  defect  could 
only  be  remedied^  by  further  legis- 
lation. 

Per  Graham,  E.  J.  and  Rus- 
sell, J.,  th'^t  as  the  farm  upon 
which  the  pauper  had  her  settle- 
ment could  only  be  brought 
within  the  defendant  district  by 
reading  the  description  in  the  Act 
in  such  a  way  as  to  divide  the 
farm  diagonally  into  two  parts, 
and  make  the  owner  pay  taxes  on 
each  part  in  a  different  district, 
svch  an  intention  on  the  part  of 
the  legislature  would  not  be 
asj^umed. 

Also,  that  while,  as  a  matter  of 
const-uction,  leo^islation  annexing 
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part  of  one  polling  district  to 
another,  for  the  convenience  of 
voters,  will  not  effect  a  similar 
transfer  in  respect  to  poor  dis- 
tricts, the  question  in  this  case 
was  controlled  by  an  admission, 
made  for  the  purposes  of  the  trial, 
that  the  polling  districts  and  poor 
districts  were  coterminous  and 
that,  in  such  case,  the  area  being 
transferred,  the  burden  of  sup- 
porting the  poor  settled  in  the 
portion  of  the  district  from  which 
the  area  was  talcen,  would  be 
transferred  with  it. 

Per  TowNSHEND,  J.  (other 
members  of  the  Court  expressing 
no  opinion  on  this  point)  that 
since  R.'S.  (1900)  c.  50  the  only 
right  of'  action  for  necessary 
expenses  of  removal  of  a  pauper, 
and  for  relief  prior  to  such 
removal,  is  against  the  treasurer 
of  the  municipality,  in  which  such 
piuper  has  a  settlement. — Antig" 
onish  V.  Arisaig,  112. 
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PLEADIXGS. 

Amendpnent  of. 

See  Ejectmext. 


POSSESSION. 

See  Vendous  and  Purcitasers,  1. 

PRACTICE  AXD  PRO- 
CEDURE. 

Judgmen' — 0.  SI,  r,  0 — ^Forni 
of  order — Varied  on  appeal — 
Costs. — In  an  a'^tion  to  recover  an 
amount  claimed  for  wo"k  and 
labor,  where  defendant  admitted 
the  greater  portion  of  the  amount 
claimed  but  pleaded  a  set-off  for 


passage  money  paid  and  other 
expenditures  made  on  behalf  of 
plaintiff,  plaintiff  moved  at 
Chambers  to  set  aside  the  plea  of 
set-off  as  false,  fraudulent  and 
vexatious,  and  the  learned  judge, 
treating  the  set-off  as  a  counter- 
claim, ordered  final  judgment 
under  0.  31,  r.  6  for  plaintiff  for 
the  amount  claimed,  and  stayed 
execution  on  payment  into  court 
within  a  fixed  time  of  the  amount 
of  the  claim  less  the  amount  of 
the  set-off. 

Held,  that  this  was  error;  that 
the  proper  form  of  order  would 
have  been  for  judgment  for  plain- 
tiff for  the  amount  of  his  claim, 
less  the  amount  of  the  set-off,  with 
a  provision  for  stay  of  execution 
on  payment  of  the  amount  into 
court;  and  that  this  order  should 
be  made,  and  that  defendant 
s'lould  be  permitted  to  prosecute 
the  claim  to  the  set-off  on  pay- 
ment into  court  of  the  amount 
admitted  to  be  due. 

As  both  parties  were  wrong  in 
their  contentions,  both  at  Cham- 
lers  and  on  appeal,  theT-e  should 
be  no  c^<t?. — Fisher  v.  The  Grand 
River  Lumber  Co.,  180. 


PRESCRIPTION. 
See  Estoppel. 


PRINCIPAL   AXD   AGENT. 

Principal  and  agent — Agent  to 
sell  mine — Agre^'ment  for  com- 
mission— Term'nation  of  agree' 
ment — Burden  of  proof. — Plain- 
tiff obtained  from  defendants  an 
option  on  a  mining  property,  to 
expire  ^lay  31st,  1902,  under  an 
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agreement  by  which  he  undertook 
to  find  a  purchaser  for  the  pro- 
perty for  the  sum  of  $27,000  for 
a  commission  of  $5,000,  but  with 
a  provisioQ  that,  in  case  it  might 
be  found  necessary  to  make  a 
reduction  in  the  price  of  the 
property,  the  commission  payable 
to  plaintiff  should  be  20%  on  the 
purchase  price.  Some  time 
before  the  expiration  of  this 
option,  on  the  12th  March,  1902, 
plaintiff  wrote  defendants  inform- 
ing them  that  he  had  failed  to 
bring  about  a  sale  of  the  property, 
but  that  he  had  induced  a  person 
whose  name  was  mentioned  to  join 
with  him  in  purchasing  it,  and 
making  a  cash  offer  of  $15,000 
for  the  property  as  it  stood,  pay- 
able in  30  days,  and  saying,  among 
other  things:  "This  is  only  a 
game  of  chance  as  far  as  I  am 
concerned  for  I  am  now  a  buyer 
instead  of  a  seller  .  .  .  this 
is  a  cash  offer  .  .  .  and  it  is 
all  I  can  afford  or  will  off^r 
whether  accepted  or  rejected." 

The  offer  was  not  carried  into 
effect,  and  defendants  having 
subsequently  made  an  arrange- 
ment to  sell  the  property  to  other 
parties  plaintiff  claimed  commis- 
sion. 

Held,  that  tV.e  relationship 
established  between  plaintiff  and 
defendant^  under  the  first  ar- 
rangement, which  was  practically 
that  of  principal  and  agent,  was 
terminated  when  plaintiff  made 
his  offer  of  the  12th  March^  and 
that  plaintiff,  having  then  elected 
to  associate  himself  with  the 
parties  who  were  proposing  to 
purchase  the  property,  was 
estopped  from  claiming  remunera- 
tion  from  defendants   in  connec- 


tion     wjth      the      s^e      made 
subsequently. 

Also,  that  the  relationship 
between  plaintiff  and  defendants 
having  been  severed  on  the  12  th 
March,  the  burden  was  on  plain- 
tiff to  show,  by  express  evidence, 
that  it  was  subsequently  revived. 
— Fleming  v.  Withrow,  ^92. 


QUANTUM  MERUIT. 
See  Parent  and  Child. 


RAILROADS. 

.  Londs  taken  for  railroad  purposes. 

See  Arbitration  and  Award. 

Liability  to  pay  for  land  taken  for 
railway  purposes. 

See  Municipal  Corporations.  1. 


RECORDS. 

Registration  of  deeds  —  Un- 
recorded deed — Notice — Evidence 
— Certified  copy. — On  May  8th, 
1888,  N.  M.  made  a  deed  of  a 
piece  of  land  to  her  son  H.  M. 
and  about  three  years  later  made 
a  second  deed  of  the  same  piece 
of  land  to  H.  The  grantee  under 
the  latter  deed  placed  his  deed  on 
record  about  a  month  earlier  than 
the  deed  to  H.  M.  under  which 
plaintiff  claimed. 

Held,  that  bona  fide  purchasers 
for  value  claiming  under  H.  were 
not  affected  with  constructive 
notice  of  the  prior  deed  to  H.  M., 
although  that  deed  had,  in  the 
meantime,  been  registered,  and 
there  was  evidence  that  H.  per- 
sonally, at  the  time  he  took  his 
deed,  had  knowledge  of  its  exist- 
ence. 
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Held,  also  that  evidence  that 
plaintil!,  claiinin<^  under  the  un- 
rec'or(h*d  deed  took  two  years'  hay 
off  the  property  and  arranged 
with  F..  who  lived  on  an  adjoin- 
ing j)roperty,  to  look  after  it  for 
him,  and  that  F.  cut  logs  and  pas- 
tured cattle  for  a  time  as  com- 
pen^sation  for  doing  so,  was  not 
sufficient  to  support  a  disseisin, 
there  heing  evidence  on  the  other 
hand  to  sliow  that  the  land  was 
not  fenced,  and  was  sjwken  of  as 
the  "  commons,"  and  that  others 
pastured  cattle  there,  and  that 
suhsequent  purchasers  ohtained 
timber  from  it. 

Ileldy  also,  th^t  the  trial  judge 
was  in  error  in  rejecting  a  co])y 
of  a  deed  from  the  registry  office 
tendered  on  behalf  of  defendant, 
and  which  purported  to  have  been 
executed  by  the  grantor  under 
whom  both  parties  claimed. 

It  is  not  necessary,  in  order  to 
procure  the  admission  in  evidence 
of  a  certified  copy  of  a  registered 
deed  from  the  books  of  the  regis- 
try office,  to  also  prove  the  execu- 
tion of  the  original  deed,  the 
statute  respecting  the  registration 
of  deeds  requiring  proof  on  oath 
of  the  execution  of  the  deed  before 
it  is  admitted  to  registry. — Mc- 
Donald v.  McDonald,  261. 


SCHOOLS  AND  SCHOOL 
DISTRICTS. 

Taxation  for  school  purposes 

See  Taxation. 


SHIPPING. 

Charier    parly  —  Condition    io 
load  and  proceed  with  despatch — 
Delay  by  master,  involving  loss  of 
38 — N.  s,  R.  3a. 


cargo — Actum  to  recover  freight 
dismissed, — A  vessel  owned  by 
plaintiffs  was  chartered  at  a  fixed 
rate  j)er  month,  the  time  to  com- 
mence, December  2nd,  1902,  to 
proc(H3d  to  Bonne  Bay,  New- 
foundland, there  to  load  a  cargo 
of  herring,  and  thence  with  all 
possible  despatch  to  Halifax,  &c. 

To  an  action  to  recover  the 
freight  agreed  upon  the  defence 
was  set  up  that  the  ma*ster, 
although  not  prevented  by  dan- 
gers of  the  seas,  wilfully  and 
without  .  reasonable  cause  or 
excuse,  neglected  and  refused  to 
leave  the  port  of  Bonne  Bay,  or 
to  proceed  with  reasonable  dis- 
patch, although  he  knew  tlwj 
harbor  was  liable  to  freeze  up, 
and,  in  consequence,  tlie  schooner 
was  frozen  in  for  the  winter,  and 
tlie  cargo  was  not  delivered  until 
the  27th  April  following  when  it 
waa  worthless. 

The  evidence  showed  that  the 
vessel  arrived  at  Bonne  Bay  and 
had  completed  loading  and  cleared 
on  January  9th,  1903,  and  could 
have  got  away  on  that  day  or  any 
one  of  a  number  of  days  after- 
ward, when  the  conditions  of 
wind  and  weather  were  favorable, 
and  other  vessels,  either  at  Bonne 
Bay  or  at  places  in  the  immediate 
neighborhood  where  similar  con- 
ditions prevailed,  put  to  sea. 

Held,  reversing  the  judgment 
of  the  trial  judge  on  the  question 
of  fact  that,  under  the  circum- 
stances stated,  plaintiffs  could  not 
recover. 

WTiere  a  large  part  of  the  evi- 
dence has  been  taken  under 
commission  the  court  on  appeal 
is,  to  that  extent,  in  as  favorable 
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a  position  to  decide  as  to  its  effect 
a8  the  judge  who  tried  the  cause. 
Per  UussELL^  J.  If  the  ques- 
tion were  as  to  any  one  day  on 
which  it  was  contended  the  mas- 
ter might  have  sailed  and  did  not, 
it  might  be  diflScult  to  say  with 
certainty  that  his  conduct  was 
not  consistent  with  the  exercise 
of  a  bona  fide  judgment,  but  this 
difficulty  is  removed  when  it  is 
found  that  there  are  at  least  seven 
ditrerent  occasions  as  to  which 
there  is  a  strong  body  of  testi- 
mony to  the  effect  that  the  voyage 
might  with  safety  have  been 
undertaken. — Spindler  et  al  v. 
Farquliar,  ISS. 


STATUTE. 

Construction. 

See  Taxation. 

STATUTE   OF   FRAUDS. 
See  Gift. 

STREET  RAILWAYS. 

Street  railway — Contract  with 
passenger — Destination  of  car — 
Sign-boards  indicating — Unusual 
circumstances — Duty  of  passen- 
ger to  inquire — Damages, — The 
defendant  company  had  placed  a 
number  of  special  or  extra  cars  on 
a  portion  of  their  line  for  the 
purpose  of  carrying  a  large  num- 
ber of  persons  who  had  assembled 
for  the  purpose  of  viewing  a 
regatta.  It  was  arranged  that  the 
cars  in  question  should  run  from 
a  point  in  the  suburbs,  near  which 
the  regatta  was  held,  to  a  point 
in  the  centre  of  the  city,  and  dis- 
charge their  passengers  there  and 


return  for  others,  those  passengers 
who  desired  it  being  given  trans- 
fers which  entitled  them  to  be 
carried  on  other  cars  to  their 
destinations  in  other  parts  of  the 
city.  The  point  at  which  the 
special  cars  were  stationed  was 
passed  at  stated  intervals  by  other 
cars  carrying  on  a  regular  servicHi 
to  and  from  Quinpool  Road. 

Plaintiff,  who  had  been  attend- 
ing the  regatta,  entered  a  car 
known  as  a  "  trailer,"  attached  to 
another  car  which  bore  a  sign  at 
each  end  with  the  words  "  Quin- 
pool Road,*'  expecting  to  be  car- 
ried to  a  ])oint  on  the  line  near 
his  residence,  but  was  informed 
on  reaching  the  central  point 
that  the  car  in  which  he  was  went 
no  further,  and  that  he  would 
have  to  transfer. 

There  was  evidence  that  an 
agent  of  the  company  stationed 
at  the  point  of  departure  an- 
nounced, as  passengers  entered, 
that  the  car  in  question  was  for 
the  city,  but  this  was  not  heard 
by  plaintiff. 

Held,  affirming  the  judgment 
for  defendant,  that  outside  of  the 
cars  performing  the  regular  ser- 
vice, there  was  no  obligation  on 
the  part  of  the  company  to  carry 
plaintiff  through  to  his  destina- 
tion in  any  one  particular  car; 
that  the  only  contract  on  the  part 
of  the  company  was  to  carry  pas- 
sengers in  accordance  with  the 
usual  modes  and  methods  of  run- 
ning its  trams;  and  that,  under 
the  circumstances  existing  at  the 
time,  it  was  plaintiff's  duty  to 
have  protected  himself  by  making 
inquiry  as  to  the  destination  of 
the  car  he  entered. 
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Per  Russell,  J.,  dissenting. 
That  a  passenger  boarding  a  car 
marked  "  Quinpool  Road  "  had 
a  right  to  assume  that  it  was  a 
Quinpool  Road  car,  and  that  there 
was  an  offer  on  the  part  of  the 
company,  when  they  invited  plain- 
tiff to  enter  this  ear,  provided  he 
paid  his  fare  or  presented  a  ticket, 
to  carry  him  on  that  car  to  any 
point  on  the  route  usually  trav- 
elled by  Quinpool  Road  ears,  and 
that  defendant  having  faile<l  to 
perf)rm  this  contract  plaintiff. 
was  entitled  to  judgment  for  such 
damages  as  were  the  natural  con- 
sequence of  the  breach. — 0* Con- 
nor v.  The  Ilalifax  Elrctri'^ 
Tramway  Co.,  Ltd  212. 


TAXATION. 

Assessment  and  taxes — County 
School  Fund — Liahility  of  Incor- 
porated towns  to  contrihute  to — 
Acts  of  1002,  c.  6,  s,  7.— Con- 
struction of  Act. — Prior  to  the 
incorporation  of  the  town  of  D. 
the  inhabitants  of  the  town  and 
their  property  were  liable,  under 
the  provisions  of  the  Education 
Act,  to  -  contrihute  their  propor- 
tion of  the  County  School  Fund, 
but  under  provisions  contained  in 
the  Act  incorporating  the  town,  it 
was  held  exempted  from  making 
such  contribution,  and  thereafter 
received  and  disbursed  the  Gov- 
ernment grant,  and  also  its  own 
rates,  without  contributing  to  the 
County  fund  or  receiving  any 
share  thereof.  Subsequently,  by 
Acts  of  1903,  c.  G,  s.  7,  it  was 
enacted,  as   follows: 

^^  The  clerk  of  the  municipality 


of  every  county  or  district  shall 
annually  add  to  the  amount 
required  for  county  purposes  a 
sum  sufficient  .  .  to  yield  an 
amount  equal  to  35c.  for  every 
inhabitant  ...  of  the  muni- 
cipality, and  of  all  incorporated 
towns  which  before  incorporation 
territorially  formed  part  of  such 
county  or  district." 

Then  followed  provisions  for 
the  collection  and  division  of  the 
amount  between  the  municipality 
and  incorporated  towns,  in  the 
same  proportion  as  the  County 
Fund,  and  a  provision,  "  notwith- 
standing" the  provisions  of  any 
Statute  of  Nova  Scotia,  that  every 
incorporated  town  should 
annually,  on  or  before  a  fixed 
date,  pay  to  the  treasurer  of  the 
municipality  of  the  county  or 
district  of  which  it  before  incor- 
poration territorially  formed  a 
part  its  proportionate  part  of  the 
said  sum. 

Field,  that  the  language  of  this 
Act  leferred  directly  to  the  Act 
incorporating  towns,  including 
the  town  of  D.,  and  its  eff(H?t 
was  to  displace  the  implication 
from  expre,«Jsion^  in  the  Act  of 
incorporation  under  which  the 
town  had  been  held  exempted 
from  contribution  to  the  county 
fund.  And  that  the  maxim 
generalid  specialihus  non  derocj- 
ant  was  not  applicable,  the  Act 
incorporating  the  town  being 
general  in  its  character  while  the 
Act  in  question  was  a  special  one 
containing  syK>oial  terms  and  deal- 
ing with  a  special  subject,  viz.. 
the  contribution  to  he  made  by 
incorporated  towns  to  the  County 
School  Fund. 
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Semhle.  There  is  a  difPerence 
between  roiulerinc:  inoperative 
implieations  placed  upon  expres- 
sions contained  in  an  Act  and 
repealing  them.  —  Halifax  v. 
Dartmouth,  1. 


TRIAL. 

1.  Commissioner  acting  under 
Collection  Art — Action  against 
properly  withdrawn  from  jury — 
Judici/il  Act  —  Disqualification 
from  interest. — An  action  a.ijainst 
a  commissioner,  acting  under  the 
provisions  of  the  Collection  Act, 
11.  S.  1900,  c.  182,  claiming 
damages  for  the  arrest,  imprison- 
ment and  dcti^ntion  of  the  plain- 
tiff was  withdrawn  from  the  jury 
by  the  trial  judge. 

Held,  That  the  case  was 
properly  withdrawn  from  the  jury, 
there  \yeing  no  evidence  of  malice 
or  from  which,  malice  could  be 
inferred. 

The  refusal  of  the  commis- 
sioner to  discharge  plaintiff  from 
an  order  for  his  arrest  made  on 
the  ground  that  he  was  about  to 
leave  the  country  is  a  judicial  act, 
and  a  perfectly  justifiable  pro- 
ceeding, and  there  is  no  inference 
of  malice. 

It  does  not  take  away  jurisdic- 
tion, and  make  the  matter  null 
and  void,  that  it  is  afterwards 
disovered  that  the  commissioner 
is  disqualified  from  interest,  as 
having,  as  a  solicitor,  a  claim  for 
another  person  against  the  same 
debtor.  —  Camphell  v.  McKay, 
S33. 

2.  New  trial — No  substantial 
difference      in      evidence — With- 


drawal  of  case  from  jun/. — The 
judgment  of  the  Supreme  Court 
of  Xova  Scotia,  in  an  action  by 
plaintiff  as  executrix  of  M.  to 
recover  an  amount  claimed  to  be 
due  under  a  contract  of  hiring 
with  defendant,  was  reversed  on 
appeal  to  the  Supreme  Court  of 
Canada,  on  the  ground  that  the 
illness  of  decea^sed,  by  which  he 
was  permanently  incapacitated, 
would  of  itself  terminate  the  con- 
tract, and  a  finding  of  the  jury 
that  deceased  did  not  continue  in 
his  employment  after  notice  of  a 
rule  that  an  employee  was  only 
to  be  paid  for  time  that  he  was 
actually  on  duty  was  held  to  be 
against  evidence  and  was  set 
aside. 

A  new  trial  having  been 
ordered  and  had,  the  presiding 
judge,  on  the  conclusion  of  plain- 
tiff's case,  stated  that,  in  his 
opinion,  the  additional  evidence 
made  no  material  change  in  the 
case  from  what  it  was  before,  and 
withdrew  the  case  from  the  jur}-. 

Held,  That  the  facts  being  sul>- 
stantially  tjje  same  as  before  no 
useful  ])urpose  could  be  served  in 
submitting  the  case  to  a  jury,  and 
that  the  judge  was  right  in  with- 
drawing the  case  from  the  jury 
and  in  dismissing  the  action.— 
^farJcs  V.  The  Dartmouth  Ferry 
Commission,  886. 

3,  Trial — Finding  of  judge  on 
question  of  fact  set  aside. — In  an 
action  to  recover  a  balance  of 
$100,  claimed  to  be  due  on 
account  of  two  lots  of  land  sold 
by  plaintiff,  the  evidence  satisfied 
the  majority,  of  the  Court  that 
the  whole  amount  which  def end- 
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ant  agreed  to  pay  had  been  paid 
either  to  plaintiff  or  to  hor  duly 
authorized  agent. 

Held,  that,  under  these  cir- 
cumstances, the  judgment  of  the 
trial  judge  in  plaintiff^s  favor 
must  he  reversed,  defendant's 
appeal  allowed  with  costs,  and 
judgment  entered  for  defendant. 
— McKinnon  v.  Pctrie,  41. 

Misdirection, 

See  Libel  and  Slander,  1. 


TRUSTS  AND  TRUSTEES. 
See  Courts. 


VENDORS  &  PUROHASER.S^ 

1.  Landr— Title— Color  of  title 
— Posscfifiion — Defendant  sold  and 
conveyel  to  M.  a  four  acre  lot 
out  of  a  larger  tract  of  land  which 
had  been  devised  to  him  by  his 
father,  D.  M.,  charged  with  the 
support  of  his  mother  and  sisters, 
the  latter  joining  in  the  deed. 
Subsequently  a  creditor  of  D.  M. 
ohtiined  a  judgment  against  the 
executor  of  D.  M.  for  the  amount 
due  him  and  issued  execution, 
under  which  the  sheriff  sold  the 
lands  of  D.  M.,  including  the  lot 
in  question,  to  G.,  who  conveyed 
to  defendant  a  portion  of  the  land 
purchased  at  the  sheriff's  sale, 
including  the  four  acre  lot. 

Held,  that  possession  by  de- 
fcndint  of  a  portion  of  the  land 
conveved  to  him  by  G.,  not  includ- 
ing the  four  acre  lot,  would  not 
have  the  effect  of  establishing  a 
claim  by  color  of  title  or  posses- 


sion to  the  latter  lot  so  as  to  defeat 
the  documentary  title  of  plaintiff 
under  a  deed  from  M.,  the 
possession  of  defendant  being 
referable  to  that  portion  of  the 
land  to  which  he  had  a  good  title. 

Per  Graham,  E.  J..  The 
American  doctrine  of  color  of  title 
introduced  into  this  province 
ought  not  to  be  extended  beyond 
the  American  notions  particularly 
where  the  holdings  are  small. 

Per  TowNSHEND,  J.,  dissent- 
ing. Plaintiff  could  not  recover, 
there  being  evidence  to  show  that 
neither  he  nor  his  grantor  had 
ever  been  in  possession. 

Also,  that  plaintiff's  deed  was 
ineffective  to  convey  title,  being 
made  at  a  time  when  his  grantor 
was  out  of  possession  and  the 
land  was  in  the  possession  of 
defendant  and  those  holding 
under  him,  claiming  title. 

Also,  that  the  extent  of  defend- 
ant's possession  was  commensurate 
with  the  boundaries  of  his  deed.— 
McDonald  v.  Mclsnac,  163. 

2,  Vendor  and  purchaser — 
Possession  under  agreement  io 
purchase  —  TAahiliiy  to  pay 
interest  —  Equitable  relation  of 
parties. — Defendant  purchased  a 
lot  of  land  from  A  for  the  sum 
of  $1140  under  an  agreement  in 
writing  by  the  terms  of  which  A. 
was  to  give  a  deed  of  the  land  to 
defendant,  or  to  any  other  person 
named  by  him,  on  receipt  of  the 
purchase  price,  and  to  accept  a 
mortfrage  of  the  property  for  the 
s'^m  of  $1,000,  part  of  the  pur- 
chase price,  on  receiving  from 
defendant  all  moneys  due  over 
and  above  that  amount. 
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After  the  making  of  the  agree- 
ment, defendant  paid  A.  the  sum 
of  $140  and  entered  into  posses- 
sion cf  the  premises^  and  for  a 
period  of  two  years  paid  A. 
interest  on  the  sum  of  $1,000,  as 
if  the  deed  and  mortgage  had 
been  executed,  although,  as  a 
matter  of  fact,  he  had  not 
received  the  deed  or  given  the 
mortgage  as  agreed. 

No  further  interest  was  paid 
on  the  ground  that  A.,  and  plain- 
tiffs claiming  under  him  alter  his 
death,  wrongfully  and  in  breach  of 
the  agreement,  refused  and  neg- 
lected to  convey  the  land  to 
plaintiff,  and  that  the  agreement 
itself  contained  no  provision  call- 
ing for  the  payment  of  interest. 

Held,  Reversing  the  judgment 
of  the  trial  judge,  that  defendant 
being  in  possession  of  the  property 
and  enjoying  the  fruits  of  it,  was 
bound  to  pay  interest  pending  the 
carrying  out  of  the  terms  of  the 
agreeuient,  and  that  the  question 
whether  the  delay  was  due  to  the 
action  of  the  deceased  or  not  was 
immaterial. 

Per  TlrssELL.  J.  The  position 
of  the  parties  in  equity  was  that 
of  mortgagor  and  mortgagee  and 
interest  was  due  by  the  defendant 
on  that  footing,  notwithstanding 
the  absence  of  any  stipulation  in 
the  agreement,  dofenclant  having 
gone  into  possession  and  enjoyed 
the  fruits. — Anderson  v.  Phinncy, 
S98. 


WAY. 

See  Estoppel. 


WAIVER. 

Jtiifiies  onirr — Objection  not  taken 
before  j tut (^e. 

See  Mines  and  Minerals. 


WILLS. 

2,  Will — Construction— Title 
—  Interest  —  Family.  —  Testator 
deviled  to  his  wife,  "  all  and 
singular  the  property  of  which  I 
am  at  present,  possessed,  to  be  by 
her  disposed  of  amongst  my 
beloved  children  as  she  may  judge 
most  beneficial  to  herself  and 
them,  and  I  also  order  that  all 
my  just  and  lawful  debts  shall  be 
paid  out  of  the  same." 

Held,  (Russell,  J.  dissenting 
on  this  point)  that  the  effect  of 
the  M  ords  of  the  will  was  to  give 
the  wife  an  absolute*  estate  in  fee 
simple  in  the  land,  and  that  such 
estate  was  not  cut  down  by  the 
reference  to  testator's  children. 

Held,  also,  that,  irrespective  of 
the  words  in  the  first  part  of  the 
clause,  (the  land  having  been 
charged  with  payment  of  debts, 
necessarily  involving  a  power  of 
sale)  it  was  clearly  within  the 
power  of  the  devisee  to  disj>ase  of 
tie  land  for  t'^at  purpose,  and 
.  the  title  of  her  grantee  was  good 
as  aorainst  children  and  grand- 
children of  the  testator,  who 
claimed  that  t^  e  wife  merely  took 
a  life  estate  coupled  with  a  trust. 
— McTsaac  v.  Beaton  et  ah  00. 

2.  Will  —  Construction  of 
clause — Residn/iry  heqiiest. — Tes- 
tator, by  his  last  will,  after  pro- 
viding for  his  wife  during  her 
lifetime,  and  setting  apart  a  sum 
of  money  to  be  invested  after  the 
wife's  deith  for  his  two  daughters. 
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left  his  business  and  the  residue 
of  his  estate  to  his  two  sons. 

In  case  of  the  death  of  either  or 
both  of  the  daughters  without 
issue^  it  was  provided  that  her  or 
their  shares  of  the  estate  should 
become  part  of  the  residue  there- 
of, and  be  divided  equally  among 
the  survivors,  and  the  issue  of  any 
child  who  should  then  be 
deceased.  One  of  the  daughters 
having  died  without  leaving  issue. 

Held,  that  the  use  of  the  w^ords 
^^  survivors"  and  "child"  in  the 
clause  in  question  excluded  the 
idea  that  the  share  of  the  decea^sed 
daughter  was  to  go  to  the  two 
sons  as  part  of  the  residue  of  the 
estate,  and  indicated  an  intention, 
on  the  part  of  the  testator,  that 
this  particular  part  of  the  residue 
was  to  be  divided  equally  among 
the  surviving  children  of  the  tes- 


tator and  the  issue  of  any 
deceased  child;  and  that  it  was 
only  subject  to  this  disposition 
that  all  the  rest  and  residue  of  the 
estate  was  to  go  to  tlie  two  sons 
exclusively.  —  In  re  Estate  of 
Andrew  K.  Mackinlay,  254- 


WORDS  AND  TERMS. 

"  County."— r/ic  King  v.  Mc- 
Mullen,  129. 

"Forged  note,"  "Counterfeit 
taken  of  value." — The  King  v. 
Tutty,  136, 

"  Reserve  fund,"  "  Appropri- 
ated," "  Working  capital."— Ken- 
nedy V.  The  Acadia  Pvlp  and 
Paper  Mills  Co.,  Ltd.,  kt  al,  291. 

"  Survivors,"  "  ChM:'— Estate 
of  A.  K.  MackinUiy,  254^ 
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